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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 538 of 1924. 

November 1, 1925. 

Present : —Mr. Justice Kendall. 
Lola PUTTU LAL— Defendant— 

Appellant 

versus 

RAM SINGH AND OTHER? Plaintiffs and 
Musammat NANHI KOER— Defendant- 

Respondents. 


Transfer of Property Act (/K of ISS2), s. 41— 
Transfer by ostensible owner—Reasonable care and 
good faith—Barden of proof — Appeal^ second—Mixed 
question of law and fact. 

A person seeking the protection of the provisions 
of 8. 4L of the Transfer of Property Act must show 
that his transferor was the ostensible owner of the 
property, that he himself acted with reasonable care 
and that he also acted in good faith, [p. 1, col. 2.1 
The decision of the question whether reasonable care 
has or has not been taken in such a case is a mixed 
question of law and fact and can be discussed in 
second appeal, but it is a question of a kind in which 
the second Appellate Court will be reluctant to inter¬ 
fere with the decision of the lower Court unless very 
strong grounds are made out. fp. 2, col. 1 ] 

A person takings transfer from a Hindu widow 
without making any inquiries as to the interest of the 
widow in the property cannot he said to have acted 
with reasonable care merely because be finds that the 
widow is shown in the revenue papers as owner of the 
property transferred, [p. 2 .^ cols. 1 & 2.] 

vSecond appeal against a decree of the 
Subordinate Judge, Budaun, dated the 
15th of December, 1923. 

Mr. N. P Asthana^ for the Appellant. 

Mr. .9. N Gupta, for the Respondents. 
JUDQ VIEMT.-—This secend appeal is 
from' the or ler of the Subordinate Judge of 
Budaun, confirming an order of the first 
Court giving the plaintiff respondents 
possession of s, certain share, which had 
been the property of one Bildeo bingh. 
The sh\re in q'lestion had Ween transferred 
by a deed of sale by Musavirmt Nanhi Koer 
to the present appellant in 1923; but the 
lower Courts have found it proved that 
Musammat Nanhi Koer had no legal title to 


the property, although her name had been 

entered in the revenue papers as in joint 
possession of it together with the nephews 
of Baldeo Singh since 1916. Both the lower 
Courts held that the present appellant had 
no legal title to the property, and. therefore, 
decreed the plaintiffs’ suit. On second 
appeal in the High Court, the case was re¬ 
manded for a decision on the following 
issue : — 

“Did the respondents, or any of them, and 
if so, which, take part in negotiating the 
sale of Musammat Nanhi Koer in favour of 
Puttu Lai appellant.” 


It had been claimed on behalf of the 
appellant that the plaintiff-respondents are 
estopped from contesting the sale in favour 
of the appellant because they had actually 
negotiated the sale in favour of the appel¬ 
lant; but the finding after remand is that 
none of the plaintiff-respondents took part 
in negotiating the sale, and the plea of 
estoppel must, therefore, fall to the ground. 

The other plea that had been taken on 
behalf of the appellant is that he is protect¬ 
ed by the provisions of s. 41 of the Transfer 
of Property Act. It is necessary for him to 
show that the vendor was the ostensible 
owner, that he acted with reasonable care 
and that he also acted in good faith. There 
is no doubt that the vendor was recorded as 
a part owner of the property of Baldeo Sinffh 

together with Baldeo aingh'a nephews, ,afd 

that she had been so recorded for seven 
years. Noth,ng has been said to impugn 
the appe lant s good faith; hut it is nece^rv 
to consoler whether in buying this propert? 

from a Hind,, a widow he acted with reason 
able care. The facts found proved b^^he 

looked at the ;MlTiorfor"''Si:r^'^ 
would have further found that the nephew* 
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ofBaldeo Singh, respondents in (he present 
proceedings, had applied for mutation in 
favour of iJvfaTnmat Nanhi Koer as well as 
of themselves. It is urged on behalf of the 
appellant that this shows reasonable care 
on his part. Both the lower Courts have 
held that he did not act with reasonable 
care. The lower Appellate Court remarks: 
“The appellant himself was aware of the 
facts, which go to show that Nanhi Koer 
could not be entitled to the share she has 
sold. Readmits that." If this is so, if heknew 
the facts there would be no need for him 
to make enquiries; and he may have thought 
that the present respondents would be 
estopped. As shown above by me, they 
are not estopped for negotiating the sale; 
and it is not argued that the mere fact of 
allowing the mutation to be made in the 
widow's name can act as an estoppel to the 
claim to the title. I agree with the learned 
Counsel for the appellant that the decision 
of whether reasonable care has been taken 
is a mixed question of law and fact, and 
may be raised in second appeal; but I think 
it is a question of a kind in which the second 
Appellate Court will be very reluctant to 
interfere with the decision of the lower 
Courts, unless very strong grounds are 
made out. On behalf of the appellant I 
have been referred to two cases reported as 
Mill Raj V. Fazl Imam (1) and Mathura 
Prasad v. Anandi Kunwar (2), but both 
these cases show very much stronger 
grounds for maintaining the vendee’s title 
than the present case. On the other hand, 
in Ballu Mai v. Ram Kishun (3), it was held 
that *‘a person who takes a mortgage from 
one whom he knows to be a sister’s son of 
the last owner, (a Hindu), ought to take 
reasonable care to enquire and ascertain as to 
whether there are any collaterals in exist¬ 
ence of the last owner; and if it is not shown 
that he made any such enquiries, he is not 
entitled to the protection given by s. 41 of 
the Transfer of Properly Act." In the 
present case, the vendee knew that the 
nephews of Baldeo Singh had a legal claim 
to the property, and it appears that he 
might have easily enquired why they con¬ 
sented to allow his vendor’s name to be 
recorded as a part owner; whereas ha him¬ 
self knew that her title was not a good one. 

(l) 71 ]n(]. Cqb. 307; 21 A. L. J. 424; 45 A. 520; A. 
I, n. irj'.i .Ml .58.3. 

{‘d) 74 Ind. Cas. Oil; 21 A. L. J. 498; A. I. P. 1024 
All 03, 

Ind. Cas. U; 19 A. L. J. 11; 43 A. 203. 
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I do not feel that in the circumstances it 
can be held in second appeal, against the 
findings of the lower Courts, that he acted 
with reasonable care, and that he can claim 
the protection of s. 4l of the Transfer of 
Property Act. The result is that the appeal 
is dismissed with costs, 
z. K. Appeal dismissed. 


OUDH CHIEF COURT. 

Second Civil Appeal No. 153 op 1926. 

November 12, 1926. 

Present: —Mr. Justice Hasan. 

JIA LAL— Defestdant—Appellant 

versus 

SAERA BIBI— Plaintiff AND others— 
Defendants—Respondents. 

Evidincc Act (J of lS72t, s. 115—Estoppel by con* 
duct—Mortgagee enforcing mortgage wilkovt disclosing 
agreement for sale-—Subsequent suit' for specific per¬ 
formance of agreement to sell—Estoppel. 

S held a mortgage of a grove from A. Subsequent¬ 
ly A agreed to sell the grove to S. A creditor of 
A attached the grove in execution of a simple 
money-decree against A and had half of it sold 
to J for Ks. 35. S then purchased the other half 
from A. After this S brought a suit for sale of the 
half grove held by J on the basis of the mortgage. 
A and J were impleaded in this suit. J paid the 
amount of the mortgace-money which was accepted 
by S. Subsequently S sued for specific performance 
of Ihe contract of sale for half the grove purchased 
by J : 

Held, that S was estopped by his conduct from 
setting up his contract for sale and suing for specifio 
performance of the same. [p. 3, col. 2.] 

Second appeal from a decree of the 
Second Additional District Judge, Unao, 
dated the ICth March, 1926, reversing that of 
the Munsif, North Unao, dated Itth Oc¬ 
tober, 1925. 

Mr. D K. Seth, for the Appellant. 

Mr. Motilal Sakstna, for the Respondents. 

JUDGMENT. —This is the appeal by 
Jia Lal defendant from the decree of the 
Additional District Judge of Luckow at 
Unao dated the 16th of March, 1926, revers¬ 
ing the decree of the Munsif, North Unao, 

dated the 16th of October, lH2i>. 

The facta are as follows:— 

Akbar Khan who is one of the defend* 
ants to the suit, out of which this appeal 
arises, was the owner of a grove situated on 
Nos 3718, 3719-1 and 3773 1 at Unao. On 
the 11th of August, 1922, he made a mort¬ 
gage of that grove for a sum of Rs. 100 in 
favour of Musammat Saera Bibi,.the plaint¬ 
iff-respondent, On the 15th of August^ 
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1922, it is common ground, Akbar Khan 
entered into an agreement with Musammat 
Saera Bibi to sell that grove to her for a 
sum of Ra. 140. The sale price was to 
include the mortgage money due under the 
deed of the llth of Austust, 1922. On the 
date of the agreement Rs. 20 were paid by 
Mtcsammat Saera Bibi to Akbar Khan by 
way of earnest money towards the contem¬ 
plated sale. 

One Sri Narain, another defendant in the 
suit, held a simple money-decree against 
Akbar Khan. In the process of execution 
of that decree Sri Narain attached the 


grove in question. On the 7th of Novem¬ 
ber, 1922, Musammat Saera Bibi preferred 
objections against the attachment under 
O. XXI, r. 5a of the 0. P. G. In this peti¬ 
tion of objections she stated that the grove 
was held by her under a mortgage and that 
there was a contract for sale in respect of 
it between her and Akbar Khan. That 
petition was summarily dismissed by the 
Court seized of the execution proceedings. 

On the 2bth of May. 1923, Musammat 
Saera Bibi instituted a suit for a declaration 
that the grove in question was not liable to 
attachment and sale on the grounds that it 
was held by her under a mortgage and that 
it was subject to a contract of sale in 
her favour. Tne suit was dismissed on the 
ground that the contract of sale created no 
charge in favour of Musammat 3s.eva Bibi 
and that the grove could be sold subject 
to her mortgage. The result was that half 
of the grove in question was sold in execu¬ 
tion of Sri Narain’s decree and purchased 
on the 13th of October, 1923, by Jia Lai 
the defendant-appellant, for a sum of R9.35. 
Sometime afterwards probably on the 11th 
July, 1923, as the statement of one of the 
witnesses shows, Musammat Saera Bibi 
purchased the remaining half of the grove 
from Akbar Khan. Having done this she 
brought a suit on the basis of the mortgage 
of the nth of August, 1922, for sale of the 
half share of the grove which was purchased 
by Jia Lai on the L3th of October. 1923. lo 
this suit both Akbar Khan and Jia Lai 
were impleaded as defendants. On the 
2bthof May, 1924. the Couri granteda <lecree 
for sale of the half share of the grove As 
usual, the defeivlants both Akhar Khan 
and' Jia Lai were laid under an obliga¬ 
tion to pay the whole of the mortgage^ 
money, thatis Rs lOOprinc.ipal and Rs. 1--15 
interest within a certain time if 
of them wished to avert the sale of the 


half share of the grove. They were also 
made liable for the costs of the suit. In 
pursuance of this decree Jia Lai deposited 
in C'*urt the sum of Rs. Ilti-15 on the 27th 
of January, 1925, and Musammat Saera Bibi 
realized the deposit. 

Now we come to the suit, out of which 
this appeal has arisen. It was laid for the 
relief of specific performance of the contract 
of sale for the half share of the grove which 
was bought by Jia Lai at auction-sale on 
the 13th of October, 1923. Musammat Saera 
Bibi offered to pay Jia Lai the sum of 
Rs. 20 which she had paid to Akbar Khan 
in pursuance of the contract of sale. 
Amongst other defences Jia Lai raised the 
defence of estoppel. 

The trial Court dismissed the suit. On 
appeal hy Musammat Saera Bibi the learn¬ 
ed Additional District Judge has reversed' 
the decree of the trial Court as already, 
stated and granted the relief of specific' 
performance of the contract of sale to her 
by imposing upon her the condition of 
payment of Rs. 20 and also half of the 
mortgHge-money to Jia Lai The learned 
Judge states in his judgment that no ques¬ 
tion of Jia Lai’s notice or knowledge of 
the agreement of sale was raised in this 
case or appeal. 

The above are all the facts. 

I am of opinion that the appeal succeeds 
on the plea of estoppel. As regards that 
plea the learned Judge observes that the 
plaintiff, Musammat Saera Bibi, relied on 
the contract of sale in the objection pro¬ 
ceedings under O. XXI, r. 58, of the C. P. 
C. and also in the suit which followed it 
and concludes that that was sufficient evi¬ 
dence to establish the fact that “she never 
waived her right to the sale of the grove 
to her.” This observation of the learned 
Judge is wholly immaterial to the plea of 
estoppel. Jia Lai was no party either to 
the objection proceedings or the declara¬ 
tory suit following those proceedings and 
it isasjreed that he had no knowledge cf 
theontiact of sale. Therefore, the plaint¬ 
iff's acts and declarations in respect of her 
rights under the contract of sale are of no 
consequence. What is of consequence are 
the facts that when in the suit for sale the 
plaintiff. Musammat Saera Bibi, and Jia Lai 
were brought face to face she omitted to 
menUoD her claim for specific performance 

on the basis of the contract of sale anti 
farther she obtained a decree for the mort 
gage-money as against Jia Lai and there’. 
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by by her conduct induced in him the dismieeed 
belief that he was the owner of the Jtalf them, 
share of the grove. The climax was reached g. h. 

when she accepted the payment of the a. n a. 

mortgage-money from the hands of Jia Lai. 

These facts fully establish in my judgment 
the plea of estoppel raised by Jia Lai as a 
defence to the plaintiff’s suit. 
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No order as to costs as Tegarifs 

4 

Appeal allowed. 



The law of estoppel so far as British 
India is concerned is embodied in s. 115 
of the Indian Evidence Act, 1872. That 
section well bears reproduction here. 

“When one persoh has, by his declaration, 
act or omission intentionally caused or 
permitted another person to believe a thing 
to be true and to act upon such belief, 
neither he nor his representative shall be 
allowed, in any suit or proceeding between 
himself and such person or his representa¬ 
tive, to deny the truth of that thing.'' 

In terms of the above section Musammat 

both by her act and omission 
peruiitted Jia Lsl to believe that he was the 
owner of the half share of the grove and 
that Jia Lai acting on that belief allowed 
himself to have beenrightly impleaded in the 
suit for sale in the character of the owner 
of half of the grove and in that charac¬ 
ter he made payment of the mortgage- 
money and ilfusammaZSaeraBibi, the plaint¬ 
iff, accepted the payment from Jia Lai in 
the character of an owner of the share in 
suit. The observations of the Right Hon’ 
ble Sir Montague E. Smith in the case 
of Munnoo Lall v. Lalla Chhoonee Lall (1) 
are to my mind wholly apposite to the 
present case. That was a case in which 
estoppel was pleaded as against a claim to 
enforce a security. It was found that the 
security was kept secret from the defend¬ 
ants when they purchased the subject of 
the security. In that state of facts Sir 
Montague E. Smith observed;—“If then the 
issue has been properly found, it is really 
decisive of the case, because it supports 
the plain equity that a man who has repre¬ 
sented to an intending purchaser that he 
has not, a security, and induced him un<ler 
that belief to buy, cannot, as against that 
purchaser, subsequently attempt to put his 
security in force.” 

I allow this appeal, set aside the decree 
of the lower Appellate (,^ourt and restore 
the decree of the Court of first instance with 
coits all through. The cross-objections are 

(ti IT. A. 144; 21 \V. R. 21; 3 Sar. P. 0. J. 302 
(P. C.). 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 1182 of 1926. 

October 25, 19i6. 

Present.‘—Mr. Justice Jai Lai. . 

SOHNA MAL— Pliintjff—Appellant 

versus 

. BUDH MAL and another—Defendants 

—Respondents. 

Burden of proof—Shifting of burden in appeoZ— 
Remand. 

Where an Appellate Court shifts the’ burden of 
proof from one party to the other, the latter is entitled 
to a remand to enable him to produce his evidence, 
[p. 5, col. Lj 

Secoud appeal from a decree of the 
District Judge, Gujranwala, dated the 15lh 
March, 11)26, reversing that of the Subordi¬ 
nate Judge, Second Class, Gujranwala, 
dated the I2th October, 1925. 

Messrs. C.H. Oeital and G. S, Salarydt 
for the Appellant. 

Dewan ilfe/ir C/iand for Lala Badri Nath 
and Mr. Ram Das Sethi for the Respondents. 

JUDGMENT- —The plaintiff-appellant 
instituted a suit against thedefendants for 
the recovery of principal andinterest due on 
a balance of Rs. 800 acknowledged by the 
defendants in the plaintiff’s book on the 
26th November, 19^4. The defendants 
admitted having signed the entry but 
denied receipt of consideration. The trial 
Court framed the following issue:— 

“Is the entry without consideration? 0. P. 

on defendants and after recording the evi- 

dence of the parties decreed the suit with 
costs. 

The learned District Judge on appeal by 
the defendants came to the conclusion that 
under the circumstances the onus was on 
the plaintiff to prove that he had really 
paid the sum of Rs. 800 mentioned in the 
entry. He considered the evidence produced 

held that it was not 
sufficient to discharge the burden and dis* 
missed the suit. The grounds on which the 
learned Judge held that the burden of 
proof was on the plaintiff to prove con* 
Bid'.lalion were that in his opinion the do¬ 
cument did not contain an admission or 
recital of the payment of consideration and 
that immediately after its execution the 
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defendants reported to the Police that the 
plaintiff had obtained it from them fraudu¬ 
lently and then filed a complaint in the 
Court of the Magistrate making the same 
allegations. 

Though I am not prepared to agree with 
the learned District Judge that the docu¬ 
ment did not contain an admission of the 
receipt of consideration, still I am of opinion 
that his conclusion is correct, that under 
the circumstances the burden of proof 
shifted to the plaintiff to prove payment of 
consideration to the defendants. The princi¬ 
pal complaint of the plaintiff-appellant 
before me is that as the learned District 
Judge had shifted the burden of proof on 
the plaintiff he should have remanded the 
case to the trial Court to enable the plaint¬ 
iff to prove the consideration of the docu¬ 
ment in suit. It was asserted that the evi¬ 
dence produced by the plaintiff was merely 
in rebuttal of the evidence given by the 
defendants and that he did produce the 
whole of his evidence because he fealt satis- 
fi;ed that the defendants on whom the burden 
of proof lay had not discharged the same. 
I think there is force in this contention. 
On the burden of proof having been shifted 
from the defendants to the plaintiff the 
latter was entitled to a remand to enable 
him to produce his evidence. 

I accept this appeal, set aside the decree 
of the learned District Judge and remand 
the case to the trial Court for recording the 
evidence of both parties on the assumption 
that the burden of proving payment of 
consideration in respect of the document in 
suit is on the plaintiff. The (’ourt fce 
paid on the memorandum of appeal in this 
Court will be refunded and the other costs 
will abide the result. 

R. L. Ca^e rzmandcd. 


ALLAHABAD HIGH COURT. 

Second Civil Api’Eal No. 52o or 1^21. 

November 10, 1921). 

Present :—Mr. Ju-^tice Iqbal Ahmad. 
DWARKA PRASA!) and ANoiiiKii— 

Defen D.\ NIK—Appkllantk 

I e rs us 

BISHAMBHAR DATA L—Plaintiff 

'—pEiPoNDEST. 

Easement — Light, ohstruciion ot. latoi actionable. ^ 
.The owner of a doQiiuaut teneinyiU iloes not obtain 
hy his easement a to all the he has en- 
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joyed during the period of prescription. He obtains 
a right to so much of it. only ns. will suffice foy- the 
ordinary purposes of inhabitancy or business accord¬ 
ing to the ordinary notions of mankind having 
regard to the locality and surroundings. There is no 
infringement of the easement acquired by ancient 
lights unless the act which is done amounts to a 
nui-sance. [p. 6, cols 1 & 2.1 

A person cannot, therefore, restrain another frorii 
erecting a building merely on proof of the fact that 
the building which is proposed to be constructed will 
materially diminish the light which the plaintiff en¬ 
joys for his house unless he proves that the proposed 
building would amount to a nuisance in tJie sense 
that it would render the plaintiff’s building “unfit for 
the ordinary purposes of inhabitancy or business ac¬ 
cording to the ordinary notions of mankind having 
regard to the locality and surroundings.” fp. 6. 
col. 2; p. 7, col. 1.1 

Second appeal from a decree of the Addi¬ 
tional Subordinate Judge, Mainpuri, dated 
the 7th of January, 1924. 

Mr. Baleshwari Prasad^ for the Appel¬ 
lants. 

Mr. U. S. Bajpai, for the Respondent. 

JUDGMENT. —The parties to this 
appeal are neighbours. The defendants’ 
house is to the south of the plaintift’s- 
house. On the first floor of the plaintiff’s 
house there is a room in which .there are 
many doors and there is a window towards 
the south of that room. Close to this 
window the defendants have made certain 
constructions by which the lower portion 
of the window to the extent of about 9 
inches has been blocked. The defendants 
also intend to make some other construc¬ 
tions above the construction just referred 
to. 

The suit giving rise to this appeal was 
filed by the plaintiff respondent mainly 
on the allegation that the constructions 
made by the defendants interfered with 
the enjoyment of light and air through 
the window in the southern wall of the 
plaintiff s house and as such, the plaintiff 
was entitled to a decree for demolition of 
the said constructions. It was further 
alleged by the plaintiff that, if the defend¬ 
ants were allowed to make some other 
constructions above the constructions 
sought to be demolished, the plaintiff’s 

""'I \ A be prejudicially 

affected and as such, the plaintiff prayed 

for a i.erpetnal injunction restraining the 
defendants from making any further con- 
strnct.ons calculated to block the window 

The defence to the suit was that the 
room on the first floor of the plaint iTs 
bouse was built less than .0 years prior 
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to the institution of the suit and as such, 
the plaintiS had not acquired a right of 
easement with respect to light and air 
as alleged by him and that the coustruc' 
tions complained of did not materially 
interfere with the right of easement alleged 
by the plaintiff. 

The trial Court came to the conclusion 
that the room and the window in dispute 
existed for more than 20 years and as such 
the plaintiff had the right of easement 
claimed by him; but the constructions 
made by the defendants did not substan¬ 
tially interfere with the enjoyment of air 
and light through the window referred to 
above and as such, it dismissed the suit 
for demolition of the constructions made 
by the defendants. It was further;of opin¬ 
ion that if the defendants made some 
other constructions above the construc¬ 
tions sought to be demolished, there will 
be a substantial interference with the 
right of easement enjoyed by the plaintiff 
and as such, it passed a decree in favour 
of the plaintiff perpetually restraining the 
defendants from making any constructions 
over the constructions already made by 
them. 

Both parties were dissatisfied with the 
decree of the trial Court, with the result 
that the defendants filed an appeal against 
that portion of the decree of the trial 
Court which was in favour of the plaintiff- 
respondent and the plaintiff filed cross-ob¬ 
jection with respect to the portion of the 
claim that was dismissed. 

The lower Appellate Court has upheld 
the decree of the trial Court in its entirety 
and has dismissed both the appeal and the 
cross-objection. The defendants-appellants 
assail the decree of the lower Appellate 
Court on the ground that the lower Appel¬ 
late Court has misdirected itself iu law iu 
proceeding on the assumption, that the 
mere fact that any constructions contem¬ 
plated by the defendants will materially 
diminish the light and air received through 
the window in dispute, is a valid ground 
for granting the injunction prayed for by 
the plaintiff-respondent. It is urged that 
in the absence of a definite finding to the 
effect that the contemplated constructions 
would amount to an actionable nuisance, 
a decree restraining the defendants from 
making any constructions should not have 
been passed. It is a well-settled proposition 
of law that “the owner of a doniinant 
tenement does not obtain by his easement 
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a right to all the light he has enjoyed dur¬ 
ing the period of prescription. He obtains 
a right to so much of it as will suflBce for 
the ordinary purposes of inhabitancy or 
business according to the ordinary notions 
of mankind having regard to the locality 
and BniToundings" [vide FeUr Charles Ernest 
Pauly. William Robson (\)^ It has also been 
held in the case just noted that “there' is -no 
infringement of the easement acquired, by 
ancient lights unless the act which is done 
amounts to a nuisance.” 

Reading the judgments of the Courts 
below it appears to me that neither of 
those Courts had in view this pronounce¬ 
ment of their Lordships of the Privy Coun¬ 
cil iu the case just cited. Both the Courts 
below seem to have approached the con¬ 
sideration of the question on the assump¬ 
tion that “a material diminution” of the 
light and air received through the window 
in quef-tion could furnish a caut-e of action 
to the plaiDtiff-^e^pondenl for maintaining 
a suit of the description that he filed 
against the defendants-appellants. In this 
the Courts below were clearly wrong The 
lower Appellate Court observes in the 
course of its judgment that “as the second' 
storey upon this room of the defendants 
would block the plaintiff’s window altoge¬ 
ther, the plaintiff is entitled to get the- 
injunction prayed for.” The mere fact 
that the making of a room would block 
the plaintiff’s window would not by itself 
entitle the plaintiff-respondent to obtain a 
decree for peipelual injunction of the 
description granted to him by the Courts' 
below against the defendantfl appellanla. 
In the absence of a definite and clear 
finding that the constructions contemplated' 
by the defendants would amount to a 
nuisance, the plaintiff*respondent would 
not be entitled to a decree in the terms of 
the decrees of the Courts below. 

^ As in my opinion the lower Appellate 
Court, without correctlj" appreciating the 
law on the subject, has recorded the find¬ 
ings which are noi enough for the dispotal 
of this appeal, I cannot decide this appeal 
wittiuut liaviiig a finding on the billowing 
issue from the lower Appellate Court:— 

Whether or not the constructions con¬ 
templated to be made by the defendants- 

(1) 24 IiiU. Ca0. 300; 12 A. L. J. 3166; 18 0. W. N. 
9.13: 27 M. L. ,1. 117; i L. W. 561; 16 M. L. T. 204; 
(1914) M. W. N. 631; 16 Bom L. R. 803; 20 0. L. J. 
333; 42 G. 46; 41 1. A. ISO (P. C.;. 
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-appellaats over the room already built by 
them will amouat to a auisance? 

Iq decldiog this issue the lower Appel¬ 
late Court should remember that uuless 
it comes to the conclutiou that by the oon- 
Btructious the house of the plaintiff-re- 
spoudent will become unfit “ for the ordi¬ 
nary purposes of inhabitancy or business 
according to the ordinary notions of man¬ 
kind having regard to the locality and 
surroundings,” it cannot be said that the 
contemplated constructions by the defend¬ 
ants would amount to a nuisance. 

The parties will be at liberty to adduce 
fresh evidence. The lower Appellate Court 
should return the finding to this Court 
within two months from this date. On 
return of the finding the usual ten days 
will be allowed for filing objections. 

. z. K. Order accordingly. 


LAHORE HIGH COURT. 

Miscbllanbous First Civil Appbal No. 1317 

OP 1926. 

October 22, 1926. 

Present: —Mr. Justice Coldstream. 
GHULAM. HAIDAR— UsBTOR—A pplicant 

ApPKLL-iNT 

versus 

DURGA DAS and otbers—Ciibditors— 


Respondents. 

Provincial Insolvency Act tV of 1020), s. 10—'Un^ 
able to pay', meaning of. 

Under a. 10, Provincial Insolvencj’’ Act. a petitioner 
has to prove only that ho is nimble to pay his debts, 
not that he will never be able to pay his debts. 'I’he 
fact that the petitioner’s father and other relations 
are wealthy and that the petitioner would one day 
succeed to them is, therefore, no ground for rejecting an 
application to be declared an insolvent. 

Miscellaneous first appeal from an order 
of the District Judge, Gurdaspur, dated 
the 29th March, 1926. 

Mr. M. A Ghani, for the Appellant. 

Messrs. Faqir Chand and Maya Das, for 
the Respondents. 


JUDGMENT.— I d ispose in this o 
of the two appeals Nos. 1317 and 134 
W26 by Ghulam Haidar and Ghi 
Hussain, respectively. 

^ The appellants, who are brothers, i 
tioned the District Judge of Gurdas 
under s. 13, Provincial Insolvenc 3 ' Act 
o© declared insolvents. The applicat 
were opposed by creditors. The leai 


District Judge dismissed both petitions 
mainly on the grounds that their father 
owned 500 kanals of land and that their 
uncle Miran Baksh was sonless and the 
petitioners would one day succeed to his 
property It is obvious that these are not 
good grounds for rejecting insolvency 
petitions. Under s. 10 of the Act a peti¬ 
tioner has to prove that he is unable to 
pay his debts, not that he will never be 
able to pay his debts. In the brief order 
appealed against the learned District Judge 
has, it is true, remarked that the peti¬ 
tioners could pay their debts if they wished, 
but apart from the fact that the petitioners’ 
father and uncle have land there appears 
to be no evidence to justify this finding. 

It appears that the learned District 
Judge did not think it necessary to call 
upon the creditors to rebut the evidence 
produced by the petitioners in view of his 
opinion that the assets of the petitioners’ 
father and uncle justified the dismissal of 
the petitions. The evidence produced by 
the petitioners, if unrebutted, goes to show 
that they cannot pay their debts and the 
creditors should be allowed an opportun¬ 
ity to rebut this evidence. Ga behalf of 
the creditors Mr. Faqir Chand states that 
he ha^ no objection if the petitioners are 
allowed to add to the evidence they have 
already produced so long as an opportun¬ 
ity to rebut it is allowed to the creditors. 

In thri circumstances of the case I accept 
both appeals and setting aside the orders 
of the District Judge remand both eases to 
him for disposal according to law. If he 
finds after hearing all the evidence that 
is pn>duced that the debtors have proved 
that they are unable to pay their debts and 
that they owe Rs 500, the petitioners will 
be entitled to be declared insolvents. If 
he finis that the petitioners have not 
proved that they are unable to pay their 
debts and that their debts amount in each 
case to Rs. 500, he will dismiss the appli¬ 
cations. Costs to be costs in the case. 

A. N. A. Cases remanded. 
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MADRAS HIGH COURT. 

FULL BENCH. 

Letters Patent Appeals Nos. 125 and 126 

OF 1924. 

Au^ist 13, 1926. 

Present .*—Sir Kumaraswami Sastri, Kt., 
Officiating Chief Justice, Mr. Justice 
Krishnan, Mr. Justice Ramesam, 

Mr. Justice Venkatasubba Rao and 
Mr. Justice Curgenven. 

PINNAMAMENI BA8AVA SANKARAM 

(Minor) by Mother and Guardian RAT- 
TAMMA —Plaintiff—Appellant 

versus 

GARAPATI NARASIMHULU and others 
—Defendants Nos. 3—5, 1 and 2— 

Respondents 

Transfer of Property Act {IV of 1S82), ss. 2 (d), iS 
—Provincial Insolvency Act (III of 1907), s. 16— 
Hindu father, adjudication of, as insolvent—Vesting 
order, absence ofSale by Official Receiver-Suit by 
son to set aside sale—Subse(pient vesting order with 
retrospective effect—Sale, validity of—Oihcial Receiver, 
7vhether agent of Court-Ratification—Sale by Official 
Receiver, whether transfer by act of parties. 

On an application by a Hindu father to be adju¬ 
dicated an insolvent, the District Judge passed the 
order.^^ “transferred to the Official Receiver for dis¬ 
posal.” The Official Receiver passed an order of 
adjudication and proceeded to sell the joint property 
of the insolvent and his son and a sale-deed Ws 
duly executed. The son thereupon brought a suit to 
have it declared that his share in the property did 
not pass by the sale and to recover possession of it. 
The Official Receiver then realising that no order 
had been passed by the Court vesting the insolvent’s 
property in him applied for and obtained a vesting 
order with retrospective effect from the date of ad¬ 
judication: 

Held, (1) that the Official Receiver to whom the 
petition for adjudication was transferred for disposal 
by the District Judge under the provisions of the 
Provincial Insolvency Act could not be said to be 
an agent of the Court witliin the meaning of the 
Contract Act so as to enable the Court to ratify the 
unauthorised sale by him of tlie insolvent's property; 
tp. 9. col. 2.1 ' •’ 

^2) {Krishnan, .1. dissenting) that a sale bj' the 
D.Iicial Kecpiver acting under the provisions of the 
Provincial Insolvency Act is not a transfer of pro¬ 
perty by operation of law or by, or in e.xccution of, a 
decree or ordci- of a Court of competent jurisdiction, 
within the meaning of s. 2 (d) of the Transfer of 
Proi)erty Act and. therefore, by virtue of s.-13 of the 
Act the oifcct of the vesting order, pa.ssed subse¬ 
quently was to validate the antecedent sale; (p. 9, 
col. 2. p. 10. col. 2.1 

bij that the conditional power of the father under 
tlie Hindu Law to dispose of liis son's interest in 
j«jint family property vested in the Official Receiver, 
.iml ill the absence of i>ioof of the father's debts hav¬ 
ing bf< u contracti'd for any illegal or immoral j)ur- 

.s-', the Official Receiver's sale was binding upon 
tlm Son. [p- 10, col. 2.] 

i'<;r Krishnan, J .—A sale by an Official Receiver 
of the insolvent's property is a transfer by order of 
41 Conn of competent jurisdiction within the meaning 


of s. 2 (d) of the Transfer of Property Act and* ths 
provisions of the Act, are, thereforoj inapplicable .ttj 
such a transfer, [p. 12, col. 1.] 

Per Venkatasubba Rao, J .—The expression “by 
act of parties" in s. 2 (<£) of the Transfer of Property 
Act connotes that the scope of the Act ■ is limited to 
voluntary transfers as distinguished from transfers 
by operation of law. When the property of an in* 
solvent vests in a Receiver in insolvency, there is a 
transfer by operation of law but when the- Receiver 
transfers the property to an alieneci the alienation is 
a voluntary transfer and is as much an “act of paj;* 
ties" as any • transfer by a private individual, fp. 15, 
col. l.j 

Letters Patent Appeal against the judg¬ 
ment of Mr. Justice Devadoss, dated the 8th 
September, 1924, in A. S. Nos. 100 and 101 
of 1923. printed in 85 Ind. Gas. 439, pre¬ 
ferred to the High Court against the 
decrees of the Court of the Subordinate 
Judge. Maeulipatam, in A. S No. 134 
of 1922, preferred against the prelimi¬ 
nary and final decrees of the Court of the 
Additional District Munsif, Gudivada, in 
0. S. No. 159 of 1920. 

Mr. V. Ramadoss, for the Appellant. 

Mr S. VaradachariarJoT the Respondents. 

JUDGMENT. 

Kumapaswami Sastri, OfTg.C. J. 

—This is an appeal against the judgment of 

Devadoss, J , inSecond Appeal No. 100 of 1923. 
The 2nd defendant applied to the District 
Court of Kistna to be adjudicated an insol¬ 
vent on the 24thof January, 1918 On the 31st 
of January. 1918, the District Court transfer¬ 
red the petition to the Official Receiver, the 
first defendant The adjudication order 
was made on the 15th of Jul}^ 1918, and 
the Official Receiver put the property in 
dispute to sale at an auction held on the 
2Dth of August. 1918. and executed a sale- 
deed on the 12th of September, 1919. De-.. 

fendant.s Nos. .3 to 5 are the purchasers^ 
under the sale deed. The plaintiff who is 
the son of the 2nd defendant sued for a, 
declaration that the sale by the Official 
Receiver is invalid, and for a partition, 
and delivery to him of his share. He- 
alleg-^d that the debts contracted by bis 
father were for illegal and immoral pur¬ 
poses not binding on him and that even, 
if the sale is valid his interest would 
not be affected. On the adjudication o-f 
the 2ud defendant, no order vesting the 
properties in ihe Official Receiver was 
made as requirefl by s. 16 nf the. Provincial 
lusDlvpiicy Act (III of 1907). The proper-i 
ties, therefore, vested in the Court in the 
absence of an express order vesting them in 

the Official Receiver. It is clear that 

* • ■ 
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before the order of adjudication which was 
on the 15th of July, 1918, neither 
the Court nor the Official Receiver could 
have sold' the properties, and that immedi¬ 
ately, after the adjudication was made the 

properties of the insolvent vested in the 
District Court. After the suit was filed the 
Official Receiver applied to the Court for 
a vesting order and an order was made on 
the^ let of February, 1921, The question 
which we have to decide is, whether the 
order made long after the sale-deed exe¬ 
cuted by the Official Receiver, who, at the 
time of the execution of sale-deed had no 
power to sell owing to the absence of a 
vesting order, validates the sale. The Act 
in force at the date of the filing of the 
application by the insolvent was Act III of 
1907. Section 16, cl. (2) of that Act pro¬ 
vided that on the making of an order of 
adjudication the whole of the property of 
the insolvent with the exception of the 
items mentioned in the section shall vest 
in the Court or in a Receiver as provided 
therein and shall become divisible among 
the creditors. This section is re enacted as 
s. 28 of Act V of 1920 and the relevant 
clauses are 2 and 3. This is, therefore, not 
a case where the properties continued to 
remain in the insolvent but a case where 
after the adjudication order, they vested in 
the Court and at the date of the sale they 
must be vested either in the District Court 
or in the Official Receiver if the vesting 
order was passed. It is not, therefore, that 
neither the Court nor the Receiver had the 
power to sell. One of them under the Act 
had the power to sell. 

The sale by the Official Receiver is sought 
to be validated on two grounds, namely, 
that the Official Receiver being only an Offi¬ 
cer of the Court and the properties having 
vested in the Court, the sale by the Official 
Receiver must be treated as a sale by an 
authorised agent of the Court subject to 
ratification and that the vesting order passed 
subsequent to the sale had the effect of 
J?^'y^°&and validating the sale held by the 
ft Receiver. It is also contended that 

’ t/he Transfer of Property Act 

^Pply to a case like the present 
act that even assuming that the Official 
sold without title the vesting 
fchA him a subsequent title which 

• purchasers could avail themselves of. 

thUu the first contention, I do not 

*L ^ the Official Receiver to whom 
^^ter. ia -transferred for diaposai by 


the District Judge under the provisions 
of the Provincial Insolvency Act can be 
said to be an agent o" the Court in res¬ 
pect of any acts done by him. The Official 
Receiver is an Officer appointed by the 
Local Government under s. 19 of the Pro¬ 
vincial Insolvency Act (III of 19U7) and 
where a matter is transferred to him under 
the powers conferred by the Act he is an 
Officer who acts not as an agent of the 
District Court but as a person who under 
the Act is invested with powers specified 
therein any more than a Court to which a 
decree ia transferred for execution under 
the provisions of the 0. P. C. can be said 
to be the agent of the Court transferring 
the decree. There may be cases where 
there is something in the order of the 
Court transferring the matter to the Offi¬ 
cial Receiver which limits his powers or 
which can be said to constitute him an 
agent but in the present case no such 
Umitation exists. I do not think that the 
Official Receiver or the Official Assio-nee 
is an agent of the Court within the mean¬ 
ing of the Indian Contract Act so as to 
enable the Court to ratify any unauthorised 
acts don© by the agent. 

The next question is, whether s. 43 of 
the Transfer of Property Act would ap¬ 
ply. In order to attract the provisions of 
s. 43 the sale should not fall within s 2 
cl (d)of theTransferof Property Act. Section 
2, cl. {d) enacts that nothing contained in the 
Act shall be deemed to affect any transfer 
by operation of law or by. or in execution 
of, a decree or order of a Court of com¬ 
petent jurisdiction, except so far as is 
provided by s. 57 and Ch. IV of the Act 
1 do not think that a sale by the Official 
Receiver acting under the provisions of 
the Provincial Insolvency Act is a transfer 
of property by operation of Jaw or by or 
in execution of, a decree or order of a 

Court of competent jurisdiction. The order 
of Court under the Provincial Insolvency 

Act simoly vests the property in the 
Offi^al Receiver and on such vesting he 
is under the provisions of the Act entitled 
to deal with the property in the various 
modes specified in s. 20 of Act III of 1907 
which correspon'Is to a. 59 of Act V of 
1920. I may point out that both ss. 20 and 
59 do not require any leave or order of 
the Court so far as the sale of property 
iseiacsraed. It is only as regards els (c) 
to (i) that any leave is necessary 
authority has been cited for the proposi 


t 
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tion that a sale by the Official Receiver 
is a sale in execution of a decree or order 
of the Court and attracts the advantages 
and the infirmities attending Court sales. 
Reference has been made to Gaya Prasid 
V. Baij Nath (1) as authority for holding 
that the sale by the Official Receiver is a 
sab under an order of Court and a. 2, 
cl. {d'i of the Transfer of Property Act 
applies. There the question arose under 
the Companies Act and the sale was by 
the Official Liquidator appointed under 
the Act who sold under orders of Court. 
The question whether such a sale would 
be a Court sale was left undecided. The 
learned Judges point out that without the 
order sanctioning the sale, the defendant 
would have got no tiile from the Official 
Liquidator. In the present case there is 
no order of Court sanctioning the sale by 
the Official Receiver to the first respond¬ 
ent nor was any order necessary as the 
Act gave the Receiver full powers of sale. 
It seems to me that a sale by an Official 
Receiver acting under the powers con¬ 
ferred by the Act and without any leave 
or sanction of Court being necessary stands 
in the same position as a sale by a person 
in whom the property vests by law for 
the purpose of administration of an estate 
subject, of course, to such protection as the 
law allows to Judicial Officers acting in 
execution of their office. Though property 
vests in the Receiver by operation of law 
the transfer by him is a transfer by one 
party to another and cannot be said to 
be a transfer by operation of law in favour 
of his vendee. Viewing the same in this 
light, I am of opinion, that the present 
case falls within s. 43 of the Transfer of 
Property Act. There is always an implied 
covenant by the vendor that he has title 
to sell. Section 55 contains implied cove¬ 
nants in sales of immoveable property and 
there can be little doubt that when a 
person sells property there is an im¬ 
plied covenant that he has power to sell. 
Even assuming that all that the Official 
Receiver can sell is the right, title and 
interest of the insolvent, still the Official 
Receiver covenants that he has authority 
to transfer such right, title and interest 
as the insolvent has. It is, of course, open 
to him by apt covenants to protect him¬ 
self against any of the infirmiijfs of title 
or any disputes which may arise as re- 


(1' !•} A. 176; A. W. N. (18‘J2) 25; 7 Ind. Dec. (n. s.) 
483 .' 


gards the sale. But in the present case 
it is nob contended that the Official Re¬ 
ceiver has done so. In the present case 
the Official Receiver who had no power to 
sell has sold the property. There is as 
regards the vendee who had no notice that 
no vesting order was passed and who.wM 
entitled to assume that the Official Re¬ 
ceiver was clothed with the requisite au¬ 
thority, the implied covenant that he has 
title to sell and there is, therefore, an 
erroneous representation that he is author¬ 
ised to transfer immoveable property, when, 
as a matter of fact,, he had no such power. 
The transferees in this case paid considera¬ 
tion for and if the Official Receiver sub¬ 
sequently got authority to transfer the pro¬ 
perty there is no reason why such subse¬ 
quent authority should not operate so as 
to validate the antecedent sale. The case 
comes strictly within the Wording of s. 43. 
I may point out in this connection that 
in cases where after a sale it is sought to 
rectify any defects in the power of the 
Official Receiver, it is desirable that notice 
should go to all the parties interested in 
the property and their objections should 
be heard as there may arise cases where 
it is undesirable that the Court should exer¬ 
cise its discretion when it is passing orders 
the effect of which would be to validate 
invalid transactions long afterwards and 
affect the right of third persons. In the 
present case there is no hardship shown. 

As regards the plea that the debts were 
contracted by the father for illegal and im¬ 
moral purposes no evidence has been ad¬ 
duced and the appellants’Vakil does not 
want a rc-mand for the determination of 
that question. 

I had some doubt whether having regard 
to the decision of their Lordships of the 
Privy Council in iSat Narainv. Behari Lai 
{2} the Official Receiver could sell the in¬ 
terest of the minor which did not vest in 
him under the guise of exercising the power 
which the father has. In the case of a 
father who is a mem berof a joint family with 
his sons the whole joint property vests in 
them jointly. This is not the case where 
the father becomes an insolvent and his 
interest only vests in the Official Receiver. 
But in view of the decision of the Full 

(2) 81 Iml. Cas, 88.3: 6 L. 1; 47 M. L. J. 857; 10 0, 

& A. 1.. U. 13.32; A. 1. ll 1925 P- C. 18; (1925) M. W. 

N. 1'. 23 A. D. J. 8.5; L. R. 6 A. (P. C.) 1; 26 P. L. R. 
81; 27 Bom. L. R. 1 <5; 21 L. W. 375; 1 L. 0. 500; 1 

O. W. K. 916; 29 CJ. W. N. 797; 52 I. A. 22 (P. C.). . * 
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Bench in Balavenkataseetharama Chettiar 
V. Official Receiver, Tanjore (3; 1 think the 
matter is concluded by authority. 

The Letters Patent Appeal fails and is 
dismissed with costs. 

Krishnany J. —Letters Patent Appeal 
No. 125 of 1924 :—To understand the points 
raised in this appeal facts may be briefly 
stated as follows. One Muttayya applied 
in l9l8 to be declared an insolvent to the 
District Court of Kistna. The District 
Judge passed the order “Transferred to 
the Official Receiver for disposal” and did 
nothing else. The Official Receiver ad¬ 
judicated Muttayya an insolvent and in¬ 
stead of remitting the case to the District 
Judge for orders appointing him Receiver 
of the propertied and vesting them in him, 
very carelessly proceeded to sell the joint 
family property of Muttayya and his son, 
and the contesting respondents purchased 
it. Plaintiff has now brought the suit to 
have it declared that his half share in the 
property did not pass by the sale and to 
recover possession of it. While this suit 
wa^ pending before the District Munsif, 
tfie Official Receiver realising his mistake 
applied in 1921 to the District Judge for 
a vesting order having retrospective effect 
from the date of adjudication and he passed 
an order as follows : — 

“The Official Receiver of Kistna is ap¬ 
pointed Receiver for the properties of the 
insolvent with effect from the date of ad¬ 
judication.” 

This order was passed without notice to 
any one three years after the aijudica- 
tion. 

We have to consider the effect of this 
belated proceeding on the Official Re¬ 
ceiver’s sale for it is contended that that 
order has validated the sale which ad¬ 
mittedly was an invalid one at its date as 
the Official Receiver had no power to sell 
without a vesting order. A number of 
authorities have laid down in this Court 
that a sale without a vesting order is in¬ 
valid and the point must now be taken to 
be settled. The learned Vakil for the re¬ 
spondent, therefore, wisely conceded the 
point. 

There is no provision in the Insolvency 
Act to enable a Court to pass orders with 
retrospective effect and so far as the 
Judge’s order purports to take effect re- 

, (3) 97Ind. Cas. 825; 51 M. L. J. 269; 21 L. W. .345; 
(1926) M. VV. N. 743; A. 1. R. 1926 Mad. 994; 49 M. 819 
1 * • ».). 


trospectively it is clearly bad. But the 
respondents contend that giving it effect 
as from its date it has validated the sale 
from that date. The argument is put in 
two ways. It was first argued that the 
Official Receiver in selling the property 
must be treated as having acted as an 
agent of the Judge and his want of 
authority was subsequently cured by the 
Judge's order which amounted to a rati¬ 
fication by the principal of the agent’s 
unauthorised act. It was next argued that 
8. 43 of the Transfer of Property Act applied 
and as soon as the Official Receiver got 
authority to sell, the purchasers could take 
advantage of it and treat the sale to them 
as valid. 

Taking the question of ratification first, 
I am of opinion, that the contention cannot 
be supported. Though it may be, as point¬ 
ed out in Subba Aiyar v. Ramaswami 
Aiyavgar {4i) the Court could appoint an 
agent to sell, there is nothing on record 
in the present case to suggest that the 
Court did appoint the Official Receiver as 
such agent; in fact he could not have done 
so. [See Kavali Sankara Rao v. Turlopati 
Ramakrishnayya (5).] Nor is there any¬ 
thing to show that the Official Receiver 
purported to act as the agent of the Judge. 
He purported to sell on his own authoiity 
under the powers given him by the Act. 
The fact that he misconceived his powers 
does not make him an agent. The theory 
of agency should not be introduced, in 
my opinion, unless there is some founda¬ 
tion for it on facts. The Official Receiver 
not being an agent and not having pur¬ 
ported to act as an agent, there can be no 
valid ratification. It is clear law that 
unless the agent purports to act as such 
his action cannot be ratified by the pri¬ 
ncipal. In this case there is the further 
difficulty that nothing appears in the 
Judge’s vesting order implying any ratifi¬ 
cation of the sale or even to indicate that 
he knew of the sale. The plea of ratifica¬ 
tion must, therefore, be rejected. 

Turning now to the argument based on 
s. 43 it seems to me with all respect that 
the section is not applicable to the present 
ca.se. Taking the language of the section 
it lias first to be made out that the Official 
K^^ceiver made an erroneous representation 

(4) 02 Ind. Cas. 3-16; 44 M. .547: 40 M. L J 209- 12 
L, W. 227; (1921) M W. N. 135; 29 M. L. T. 233. ’ 

(5) 78 Ind. Cas, 294; 46 M. L. J. 184; Af 

W. N. 198; 34 M. L. T. 2; 19 L. W. 450; A. I K vjll 
Mad. 461. 
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that he was entitled to sell the suit pro¬ 
perty. The Official Receiver’s sale is in 
my view in the nature of a Court-sale and 
80 far as I can see there is no implied re¬ 
presentation involved in it. In such sales 
there is no covenant for title. What the 
Official Receiver sells is merely the title 
of the insolvent if any and the purchaser 
takes what he can get. If the purchaser 
fails to get a title he does not thereby get 
any claim for damages against the Official 
Receiver as he would against a private 
seller. Compulsory sales in invitum by 
Courts or by its Officers stand on a very 
different footing from private sales. 

Again it was argued that the Transfer of 
Property Act was itself excluded from 
applying to such sales by reason of s. 2, 
cl. (dj of that Act. The words of the sec¬ 
tion applicable are “transfer by order of a 
Court of competent jurisdiction" leaving 
out the other words. I am inclined to 
think that the Official Receiver's sales 
come within these words. They are in 
the nature of Court sales and their valid¬ 
ity really depends on the order of the 
Insolvency Court vesting the property in 
the Official Receiver and thus authoris¬ 
ing him to sell. The sale is a com¬ 
pulsory sale in invitum and the founda¬ 
tion of its validity is the order of the 
Court. It is open to the Court to set 
aside a sale by the Official Receiver. The 
Official Receiver is an Officer of Court 
and acts as such in effecting sales and 
not as a private individual. The Act, as 
its preamble shows, really deals only with 
transfers of property by act of parlies. 
A similar point was raised before the 
Allahabad High Court with refcience to a 
sale by the Official Liquidator and their 
Lordships were inclined to aoply cl. (d) 
to such a sale though they did not ex¬ 
pressly decide it. No other authority has 
been cited to us on the point. 

Kor the above reasons with all respect I 
would hold that s. 43 cannot be applied to 
tills case. It may be mentioned in con¬ 
clusion tliat though the plaintiff raised the 
plea tliat his father's debts were illegal 
and immoral he adduced no evidence in 
support of it. 

Having come to the conclusion that the 
(>llicial Receiver's sale was invalid and it 
bus not been validated in any way ] he ld 
‘,h.(t the plaintiff’s suit sliould be decreed. 

J would, therefore, allow the Letters i^alcnt 


Appeal and dismiss the second appeal to* 
the High Court with costs in both. 

Letter Patent Appeal No. 126 of 1924 

follows. 

Kamessinif J. —This is a Letters Patent 
Appeal from the order of Devadoss, .J. in 
8. A. No. 100 of ltl23. The 2nd defend¬ 
ant applied to be adjudicated an insol¬ 
vent on the 24th of January, 191«. The. 
petition was referred for disposal on 31st; 
January, 1918, to the Official Receiver of 
Masulipatam who is the 1st defendant. 
The 2nd defendant was adjudicated an in¬ 
solvent on the 15th July, 1918. The Offi¬ 
cial Receiver held an auction-sale of the 
property on 2oth August, 1918. Defendants 
Nos. 3 to 15 are the purchasers by sepa¬ 
rate sale-deeds. The plaintiff is the son 
of the 2Qd defendant. He sued for a de¬ 
claration that the sale by the first defend¬ 
ant of the plaintiff's share of the property 
to defendants Nos. 3 to 5 is invalid and 
for partition and recovery of his share. 
When the 2nd defendant was adjudicat¬ 
ed an insolvent no vesting order in a Re¬ 
ceiver was made under s. 16 of the Act of 
1'.JC7 under which the proceedings were 
taken. The result was that the whole 
property of the insolvent vested in the 
Court under s. 16, cl. 2 (a). It has been 
held in a series of decisions in this Court 
that an expre=s vesting order must be 
made so as to vest the property in the 
Official Receiver and if no such order was 
made the property vests only in the Court. 
&ee Official Receiver of TrichUiopoly v, 
Somasun faravi Chettiar (6), Ramakrishnci 
V. Official Receiver, Tinnevelly (7). 

V yt h i I i n ga Pa do yach i v. PomiuawaTTii 
Pudayachi (8), Kavali S^nkai'a Rao v. 

T aria pat i Ramakrishnayya ( 5 ), Sankara- 
7iarnyanavi Pillai v. Rajamani (9). il/wf/m- 
sami ^^icamiar v. iSomoo Kandiar (10^ 
and Suhho. Aiyar v. Ramaswami Aiyavgar 
(I). In the decision in Muthusami iSu’a- 
viiar y. Somoo Kayidiar {\0) Seshagiri Iyer, 

J , seems to have come to the conclusion 
with great hesitation and gave no reasons 
iu support of the conclusion, being merely 

(Cl 31 Ind. Cas. n02: 30 M. L. J. 415. 

(7) 10 Ind ('ns. 170; 32 M. L. J. 520; 5 L. W. 507. 

(8) 62 Ind. Cas. -11 iM. L. J. 78; (1921) M. W. 

N. 213 

(9' 83 hid. Cas. 11)6: -16 M. L. J. .314; .34 M. L. 
112; 17 M .169; A.l. R. 1024 Mad. 550; 20 L. W. 

.) w. 

(10) 50 Ind. Cas. 507; 43 M. 869; 12 L. W. 262i 
(1920) M. \V. N. 537; 30 M. L. J. 438. 
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content not to dissent from the otlier 
Judges. In tlmt case, the adjudication was 
made by Official Receiver. In Subha 
Aiyarv, Ramasami Aiyangar (4) also the 
petition was for adjudication and for the 
administration of the estate. The Receiver 
made the adjudication but no order was 
made by the District Judge vesting the 
prcyerty in the Receiver. The learned 
Judges, however, held that the words ‘for 
the administratian of the estate’ amounted 
to appointing the Official Receiver an 
agent of the Court. Whether that case was 
correctly decided or not, in the present case 
the petition was merely referred to the 
Official Receiver for disposal, that is, for 
adjudication or not as the case may be. 
It cannot be held that the disposal of an 
application for adjudication involves the 
administration of the estate by the Receiver 
especially when the Receiver cannot deal 
with the estate until a vesting order has 
been made. The decision in Subba Aiyarv, 
Ramasami Aiyangar(4) was distinguished in 
Kavali Sankaram Rao v. Turlapati Rama~ 
krishnayya{5)in which the order was exactly 
the same as in the present case and it was 
held that the transfer of thepetition for dis¬ 
posal cannot be construed as in Subba Aiyar 
V. Ramasami Aiyangar (4). In the case in 
Sankaranarayanam Pillai v. Rajamani (9) 
the Court itself made the order of adjudi¬ 
cation and then passed the order “referred 
for further proceedings” and the learned 
Judges construed this to mean that the 
Official Receiver of the District should act 
as Receiver in the particular case and the 
matter was referred to him, and, therefore, 
the order amounts to an order of appoint¬ 
ment. Venkatasubba Rao, J., was also of 
the opinion that the Official Receiver may 
be regarded as having been constituted 
as agent of the Court as in Subba Aiyar 
V. Ramasami Aiyangar (4). 

It seems to me that the reasoning in 
Sankaranarayanam Piltai v. Rajamani (9) 
does not help us in the present case as 
the order of reference to the Official Receiv¬ 
er was not made after the adjudication 
but the reference itself was for the purpose 
of adjudication. We cannot imply by tlie 
niSre use of the word ‘disposal’ that it was 
lutended to appoint the Official Receiver 

rfffi • ^ ^gent of the Court. Nor did the 
ymcial Receiver purport to act as the 
geat of the Court. Tne result is that (he 
reasoning based upon the agency 
VI the Receiver does not avail in this case. 


Mr. Varadachariar for the respondent con¬ 
tended that the Court itself can rectify the 
defect in the original order by the later 
order it passed on 1st February, 1921, long 
after the sales and after the trial of this 
suit and eight days before the judgment 
of the District Munsif. He relies on 
Jilahomad Kala M&a v. Bavpcvink (ll). I 
cannot think that case while -showing that 
a Court may correct its own irregularities 
in some cases supports the proposition that 
an order made on 1st February, 1921, can 
date back and validate sales made in 1918. 
J? or this purpose the only argument that 
can be urged is by relying on s. 43 of the 
Transfer of Property Act. In my opinion 
It may be said in this case that the Official 
Receiver erroneously represented to the pur¬ 
chasers that he was authorised to transfer 
the properties in the suit. There is no 
doubt that he also professed to transfer 
the properties for consideration I aNo 
think that sales by Official Receiver will 
be covered by s. 43 and will not fall under 
the exemption clause e. 2 (d) which relates 
to transfers by operation of law, and 
transfers by a decree or order and transfers 
in execution of a decree or order. The only 
obsta.cle that r6inaiDS in the way of the 
respondent is whether the words “any in¬ 
terest which the transferor may acquire 
in such property" in s. ^3 will cover, the 

nght of a Hindu father to sell the whole 

"^ests in the 

Official Assignee according to our judg- 

^aiaj'e’i/fcitasect/iar-aTOa Chettiarv. 

Official Receiver, Tanjore (3). I think the 
words any interest in such property” are 
wide enough to cover the right of a Hindu 
father to sell the whole of the joint family 
property and are, if at all, wider than the 
word "property " in s. 2 (d) of the Provi^ial 
Insolvency Act, which according to our 
construction, will include such power On 
this last ground I am therefore, inclined to 
hold, agreeing wifh Devadoss, J that thft 
appeal must be dismissed with costs. 


Venkatasubba 


been 
in 


■n held by a l-'ull of'^thia^^Court 

Balavenkataseetharama Chettiar v O-m 

cial Receiver, Tanjore (3) that the conoil 
tional power of a Hindu father to disnose 
of his sons interest vests in the Official 
Eeceiver, and that decision governs the 


A. L. J. .ii; .1 .M. 1.. T. 126; 9 C. L. J m- 
L. K. nV, 19.M. 1. J. 115; 36 1. A. 32 (P C 
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present case so far as this point is con¬ 
cerned. 

A further contention has in this appeal 
been raised that the sales by the Official 
Receiver are bad by reason of the fact that 
when he effects the sales there was no order 
in virtue of which the property vested in 
him. The following dates are material. The 
2ad defendant applied to be adjudicated 
insolvent on the 24th January, 1918. His 
petition was forwarded for disposal to the 
Official Receiver on 31st January, 1918. 
The Receiver adjudicated him insolvent on 
15th July, 1918. The properties were sold 
by auction on 25th August, 1918, and sale- 
deeds were executed by the Receiver in 
favour of defendants Nos. 3 to 5 on 12th 
September, 1919. The vesting order was 
made by the Court on 1st February, 1921. 

This case has to be decided with refer¬ 
ence to the Provincial Insolvency Act 
(III of 1907;.^ Under s. 18 (1) the Court 
may at the time of the adjudication or at 
any time thereafter appoint a Receiver for 
the insolvent’s property and thereupon such 
property vests in the Receiver. There 
being no order appointing a Receiver, the 
question of vesting in a Receiver cannot 
arise. When the order of the 3lst January, 
1918, was made the insolvent had not been 
adjudicated and the Court could not, there¬ 
fore, then appoint a Receiver for the pro¬ 
perty of the insolvent. The order of the 
3l8t January cannot accordingly be con¬ 
strued as appointing the Official Receiver 
by implication Receiver of the insolvent’s 
property. Then, can it be said, as has been 
contended by Mr. Varadachari, that the 
Official Receiver was the agent of the 
Court for the sale of the property ? I do 
not think that on the facts of the present 
case, the theory of agency can be upheld. 
Under s. 16 (2) (a) on the making of an 
order of adjudication, if tl.e insolvent’s 
property does not vest in the Receiver it 
vests in the Court. On 31sfc January, 1918, 
when the petition was forwarded to the 
Official Receiver an order of adjudication 
had not been made and the property, tbere- 
fore, did not vest in the Court, and it is 
thus difficult to accept the argument that 
tlie Official Receiver was intended to be 
constituted the Court’s agent for the sale 
of the property. Moreover, the words of 
the order 'forwarded to the Official Receiv¬ 
er for disposal* clearly show that the 

functions which the Official Receiver was 
to exercise were delegated judicial func¬ 


tions under s. 52 and have no reference to 
the admiuistration under s. 20 of the in- 
solveut estate. For these reasons, Sankara^, 
mrayanam Pillai v. Rajamani (9) and 
Subba Aiyar v. Ramasami Aiyangar (4) do 
nob apply to the faces of the present case; 
It was next suggested that the Court by 
making the vesting order, dated 1st Feb¬ 
ruary, 1921, should be deemed to have rati¬ 
fied the unauthorised sales. The question 
of ratification does not arise as the Offi¬ 
cial Receiver did not purport to act on . 
behalf of the Court. The contention of 
Mr. Varadachari based on the ground of 
agency thus fails. 

It is next contended, that although the 
transfer was inoperative at the outset, it’ 
afterwards became operative under e. 43 of ■ 
the Transfer of Property Act. 

It runs thus:—‘ Where a person errone¬ 
ously represents that he is authorised to 
transfer certain immoveable property and 
professes to transfer such property for con¬ 
sideration, such transfer shall, at the option 
of the transferee, operate on any interest,;, 
which the transferor may acquire in such r 
property at any time during which the 
contract of transfer subsists.” 

“iVothing in this saction shall impair the 
right of transferees in good faith for con¬ 
sideration without notice of the existence of 
the said option.” 

When the Official Receiver sold the pro- ' 
perties in 1919 he had no interest in them 
and was, therefore, not competent to con¬ 
vey them; but iu virtue of the vesting 
order, dated 1st February, 1921, he acquired 
an interest and the transfer operates under- 
8. 43 on that interest without any further 
act on the transferor’s part. This is the 
contention and, in my opinion- it seems to 
be sound and must be accepted. The 
section embodies a rule of equity that when 
a transferor purports to convey a property 
to which he has no title, the transferee 
must be satisfied out of any title which 
the transferor may afterwards acquire in 
the same property. All the requirements 
of the section are here fulfilled. There was 
an erroneous representation by the Official 
Receiver that he was authorised to trans¬ 
fer the property. There was no order 
appointing him a Receiver and the property 
had not vested in him. Believing he had 
the right to deal with it he conveyed the 
property. The representation was, of course, 
not express, but express representation is 
not necessary under the law, Repreaenta^ 
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tion of ownership was implied in the very 

act of transferring the property and such 
an implied representation is sufficient for 
the purposes of the section. {_ATigcLnri(iyy<x 
V. Daroor Narasinna (12), and Shephard 
and Brown’s Transfer of Property Act 
Commentaries to s. 43 ] It was next con¬ 
tended that s. 43 does not apply, because 
the preamble to the Transfer of Property 
Act states that the object of enacting it 
was to dehne and amend the law relating 
to the transfer of property by act of par¬ 
ties and it is suggested that the act of 
the Official Receiver does not fall within 
the description of ‘‘act of parties". I find 
this to be a fallacious argument. The ex¬ 
pression "by act of parties" connotes that, 
the scope of the Act is limited to volun¬ 
tary transfers as distinguished from trans¬ 
fers by operation of liw. When the pro¬ 
perty vests in a Receiver on insolvency, 
there is a transfer by operation of law but 
when a Receiver transfers the property to 
an alienee, the alienation is a voluntar.v 
transfer and is as much an "act of parties" 
as any transfer by a private individual. 
Section 2 (d) of the Transfer of Property Act 
. is next relied on as furnishing an argument 
against the application of s. 43. The 
material portion of s. 2 (d) reads thus: — 

"But nothing herein contained shall be 
deemed to affect any transfer by operation 
of law or by, or in execution of, a decree or 
order of a Court of competent jurisdic¬ 
tion." 

This provision makes it clear that trans¬ 
fers by operation of law do not come with¬ 
in the scope of the Act, but, as I have said, 
the sales in question are not such transfers. 

It is next obvious that these sales are not 

transfers in execution of a decree or order 
of a Court of competent jurisdiction. There 
^mains the only other part of the section. 
Am these sales transfers by a decree or 
order of a Court? It is impossible to re¬ 
gard these as such. There is, in the present 
case, no decree or order which may be said 
0 have the effect of transferring these 
properties. Section 2 (d) does not stand in 
ne way, Next, it is said that the section 
apply to sales forbidden by law 
ground of public policy. This is 
Ahi ^ ^^*3 argument is 

that ^ ^utenable. It is lastly contended 
flono ?' does not prevent the insolvent’s 

from attacking the sale. I am un- 
18 Ir. J, 217; 3 M. L. T. 243. 


able to follow this argument. The section 
refers to transfer of immoveable property. 
What the Receiver transferred was un¬ 
doubtedly immoveable property. In so 
transferring immoveable property he exer¬ 
cised the Hindu father’s power to dispose 
of his son s shares. The question is, what 
13 that that he transferred? Whetlier in 
his capacity as the assignee of the insol¬ 
vent or as exercising the insolvent’s power 
of disposal, what the Receiver actually did 

was to transfer immoveable property. That 

is all that the section requires and I do 
not see how if the Receiver is bound by 
the transfer, the sons are not. I may take 
an illustration for showing how misleading 
the argument of the learned Vakil for the 
insolvent s son is. Let us take a simple 
case of the father himself transferring the 
property. Let us assume that the father 
acquires a property by purchase as joint 
family property. Soon after its acquisi¬ 
tion the father sells it for justifiable pur¬ 
poses. It is subsequently found that on 
the date of the transfer by the father, his 
title was defective as he had not taken, 
say, a release from some party with an out- 
standiDg title. When the defect is dis- 
covered it is cured by the father taking 
the necessary release deed. Can it be said 
that the sons in this case can take ad¬ 
vantage of their father’s defect of title and 
contend that the property has not passed 
to the transferee? Similar instances may 
be given of cases of ward and guardian or 
beneficiary and trustee. In these cases it 
is impossible to uphold the contention that 
while the law forbids the actual trans¬ 
feror to rely upon his own defect of title, a 

third party for whom the transferor acts 
can, however, defeat this equitable rule and 
commit a fraud. I am clearly of the opin¬ 
ion that 8. 43 applies and I, therefore 
accept the contention based on that section! 

Another point has been urged by Mr! 
Varadachariar, namely, that the Court is 
bound to set right its own mistake and for 
this he relies upon the very strong observa¬ 
tions of Lord Nlacnaghten in Mahomed Kala 
Mea V. Harperink (11). I am not prepared 
to say that this contention is unsound, but 
I refrain from expressing any opinion at 
present on that point. 

The appeal fails and is dismissed with 
costs. 

Letters Patent Appeal No. 126 of 1924 fol¬ 
lows. 

CuPgenven, J .—I agree that the order 
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of 31st January, 1918, was not a vesting 
order, if only for the reason that under 
8. 56 of the Provincial Insolvency Act the 
Court cannot pass such an order before the 
order of adjudication is passed. 

Three separate lines of argument have 
been employed to support the position that 
the Court can validate its Official Receiver's 
sale by passing a subsequent vesting order. 
The first is that if the property does not vest 
in the Receiver it vests in the Court, and, 
the Receiver, being an Officer of the Court 
we may regard Court and Receiver as one, 
and an act done by either as done by that 
single agency. The second argument would 
make the Receiver the Court’s agent, thus 
enabling the Court to ratify an act under 
8. 196 of the Indian Contract Act. The 
third argument is based on s. 43 of the 
Transfer of Property Act. 

I do not think it necessary to discuss the 
merits of the first and second arguments, 
because it appears to me clear that the case 
may be brought under 8.43 of the Trans¬ 
fer of Property Act. That section is a 
branch of the Law of Estoppel, and the 
first requisite is that the transferee should 
have been misled into the impression that 
his transferor had title to transfer. It 
appears to me that where an Official Re¬ 
ceiver sells the property of an insolvent, 
it may be presumed without more that a 
purchaser erroneously believed him to have 
authority to do so, and it is not necessary 
in order that such purchaser may be pro¬ 
tected under s. 43 that he should have 
instituted any further inquiries. The sec¬ 
tion itself contains nothing which would 
make it inapplicable to a sale by a public 
servant, but reliance has been placed on 
the terms of s. 2 (d) and, should any am¬ 
biguity be found therein, of the preamble. 
Section 2 (d) provides that nothing contain¬ 
ed in the Act shall be deemed to affect 
“any transfer by operation of law or by, or 
in execution of, a decree or order of a 

Court of competent jurisdiction.” 

No difficulty seems to be presented by the 
words “transfer by operation of law” which, 
however widely they may be constrtied, 
cannot cover a sale by a Receiver of an 
insolvent's property. Such a sale is frequ¬ 
ently u matter of discretion and so a vol- 
untLiiy act on the part of the Receiver, as 
the 1 urchase. is on the part of the buyer, 
mid, allhcugh the Receiver may be a 
juuiic ofi'cer, the transaction is not the 
css an act of parties on that account. The 


ordinary rules relating to stamps and re¬ 
gistration apply to such sales. 

The next phrase to be considered is “by 
a decree or order of a Court of competent 
jurisdiction.” It would, I think, be a mis¬ 
use of language to say that a sale was by 
order of the Court for the mere reason that 
the Court had passed a vesting order in 
respect of the whole assets. An Official 
Receiver is not required to obtain the 
Court’s sanction before selling any portion 
of the property, nor is such sale subject to 
the Court’s confirmation. There is an 
Allahabad case Gaya Prasad v. Baij Nath 
(1), in which the question was raised but 
not decided, whether a sale by the Official 
Liquidator, in the process of winding np 
a company, fell within s. 2 (d) of the Trans¬ 
fer of Property Act, but since the learned 
Judges observe that without the order sanc¬ 
tioning the sale the defendant would have 
got no title from the Official Liquidator, I 
infer that there was a specific order of 
Court sanctioning that particular sale. If 
that was so, the argument fqr excluding 
such a sale from the provisions of the Act 
would be stronger than where only a 
general vesting order has been passed. 
Nevertheless, enough doubt was felt for 
the Bench to add the advice that Official 
Liquidators who take leases and subsequ¬ 
ently as such liquidators sell the interest 
of the lessee had better, for their own pro¬ 
tection and to avoid any question of their 
continuing liability, execute in favour of 
the purchasers written assignments of the 
leases and see that they are registered. 
In other words, they should observe the 
formalities required for a transfer by act 
of parties. 

There remains to be considered the 
effect of the words “in execution of a decree 
or order of a Court of competent jurisdic¬ 
tion.” and it would, I think, be unduly ex¬ 
tending the meaning of these words to 
hold that a sale of property vested in the 
Official Receiver by order of the Court is in 
execution of that order. In one sense, no 
doubt the sale is in pursuance of or “in exe¬ 
cution of” the order, since such an order 
has ordinarily in contemplation a realisa¬ 
tion of assets by sale. But attaching 40 
“exfciiiion” the meaning which it bears in 
relation of judicial proceedings, I conclude 
that such a sale falls outside the scope of 
the exception. I af?ree, therefore, that the 
appeals must be dismissed with costs. 

V. N. V, Appeals dismiss^dt 
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OUDH CHIEF COURT, 

Second Civil Appeal No. 466 of 1925. 

November 24, 19i6. 

Present: —Mr. Justice Miara and 
Mr Justice Raza. 

GAJADHAR LALand oxiiichS— 
Defbndantjj—Appellants 

versus 

' MAKHAN LAL— Plaintiff — 

Respondent. 

Hindu law—Alienation by widow—Consent of re¬ 
versioners —Reversioner joining sale-deed, effect of — 
Consent of whole body of reversioners, necessity of. 

A person who deals with a Hindu widow or a Hindu 
mother having a limited estate, is bound to establish 
the facts which justify the transaction under which 
he claims, [p. 18, col. 1.] 

Alienation by a Hindu widow, without proof either 
of legal necessity or of reasonable enquiry and honest 
belief as to its existence, but with the consent of the 
next reversioner or reversioners for the time being 
may be valid and binding on the actual reversioner, 
if the presumption of legal necessity or of reasonable 
enquiry and honest belief raised by such consent is 
not rebutted by more cogent proof. But the mere 
fact that one of the reversioners was a party to a 
sale-deed is not sufficient proof of his consent to the 
sale, where he joined the sale-deed merely because his 
own property was also sold thereunder, [ibid.] 

In order that an alienation by a widow may be 
supported on the ground of consent of the next re¬ 
versioners, ordinarily the consent of the whole body 
of persons constituting the next reversion should be 
obtained, though there may be cases in which special 
circumstances may render the strict enforcement of 
this rule impossible, [ibid.] 

Bajrangi Singh v. Manokarnika Bakhsh Singh (1), 
relied on. 

Appeal against a judgment and decree 
of the Third Additional District Judge, 
Lucknow at Sitapur, dated the 1st May, 
1925, setting aside that of the Subordinate 
Judge, Kheri, dated the 26th August, 1922. 

Mr. K. P. Misra, for the Appellants. 

Mr. Naimullah^ for the Respondent. 

JUDGMENT.— This is a defendants’ 
appeal arising out of a declaratory suit. 

The circumstances out of which this suit 
has arisen, so far as they are material to 
the judgment, may be very shortly stat¬ 
ed:— 

Musammat Ganesha, Musammat Bitasho 
and Hira Lai executed a sale deed in 
favour of Gajadhar Lai and Suraj Prasad 
(defendants Nos 1 and 2), in respect of 
certain ztmindari shares in villages Chiita- 
^r and Behra Moti, in the District of 
Kheri, for an ostensible consideration of 
Rs. 1,596 on the 7th of March, 1911. Ex- 
ceptihg the two items of Rs 40 and Rs 50 
eaxd to have been paid in cash at the time 
Of the execution of the sale- deed, the rest 

2 


of the consideration was made up of some 
previous loans or pre existing debts due 
to the defendants Nos. 1 and 2 or made 
payable to some other persons. The shares 
transferred by the three executants were 
separately specified in the deed. 

In the present suit we are concerned only 
with the property which originally belonged 
to Chhabba Maha Brahman, husband of 
Musammat Ganesha, and which she inherit¬ 
ed from her sons fcJheo Prasad and Girwar, 
who died issueless sometime after the death 
of their father Chhabba. Makhan Lai and 
his brother, Hira Lai (one of the three 
executants to the sale-deed in question) 
are, admittedly, the next reversioners of 
Sheo Prasad and Girwar. 

Makhan Lai brought the present suit for 
a declaration that the sale of the share of 
Sheo Prasad and Girwar made by Musam^ 
mat Ganesha was not made for any legal 
necessity and was not, therefore, binding 
on him after her death. 

The claim was resisted by the defendants 
Nos. 1 and 2 and some other defendants. 

The suit was dismissed by the learned 
Subordinate Judge of Kheri on the finding 
that tlie bulk of the consideration money 
(i c. Rs. 600) was taken by Musammat Ga¬ 
nesha for legal necessity. 

The plaintiffs’ appeal was, however, al¬ 
lowed by the learned Additional Dis* 
trict Judge, who decreed the claim on the 
findings (1) that the alleged pre-existing 
debts, in. consideration of which the sale 
in question was made by Musammat Gane¬ 
sha, had not been incurred for any legal 
necessity, (2) that no inquiries were also 
ever made by the creditors as to the exist¬ 
ence of such necessity, and (3) that it was 
not also satisfactorily proved that the 
plaintiff and his brother, Hira Lai, had con¬ 
sented to the sale in question. 

The contesting defendants have now 
come to this Court in second appeal. 

We think there is no substance in this 
appeal, which is really concluded by find 
iiigs of fncts. 

The appellants’ learned Counsel has at¬ 
tempted to show that the finding of the 
learned Additional District Judge as to 
the absence of legal necessity, is erroneous 
and should not be accepted by this Court. 
We are not prepared to agree with him on 
that point. We have carefully examined 
the detail of the pre-existing debts in ques¬ 
tion and the evidence on record and we 
agree with [the learned Additional Judg^ 
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Hhat theye' is n6Teliable evidence on record 
'to'show that there was really any legal 
'•necessity ior contracting the debts in ques- 
ftioni '• 

- A person who deals with a Hindu widow 
or a Hindu mother, having a limited estate, 
is bound to establish the facts which justify 
the transaction under which he claims. 
^The contesting defendants in this case have 
•failed to establish'such facts and the learn¬ 
ed Additional Judge was perfectly right 
in holding that no legal necessity for the 
transaction in question was made out. 
Alienation by a Hindu widow or a Hindu 
mother without proof, either of legal neces¬ 
sity or of reasonable inquiry and honest 
belief as to its existence but with the con¬ 
sent of the next reversioner or reversioners 
for the time being, may be valid and bind¬ 
ing on the actual reversioner, if the pre¬ 
sumption of legal necessity or of reason- 
‘-abde inquiry and honest belief raised by 
such consent is not rebutted bv more co- 
■gent proof. But in this case the defendants 
have failed to establish that the plaintiff 
and his brother Hira Lai, had consented to 
the sale in question. It is true that the 
plaintiff’s brother, Hiralal, was one of the 
executants of the sale-deed in question, but 
there is no sufficient proof of the fact that 
he had really consented to, or admitted the 
validity of the sale of the share in dispute 
by Musammat Ganesha. He joined in the 
'sale transaction merely because he had also 
transferred some of his own property under 
the sale-deed. There is nothing in the deed 
to show that Hira Lai had given his consent 
'to the sale of th’e '^share in dispute by 
■Munammat Ganesha. It had also been found 
that the plaintiff was not even present at 
the sale. The presence of Hira Lai cannot 
•affect the plaintiff’s rights anyhow. ^I'he 
plaintiff was as much interested in the 
reversionary rights as his brother Hira Lai. 
As pointed out by their Lordships of the 
Privy Council in the case of Bajrangi 
Singfi y Manokarnika Bakhsh Singh (1) "or¬ 
dinarily the consent of the whole body of 
persons constituting' the next reversion 
should be obtained, although there may be 
caseain which special circumstances may 
render the strict enforcement of this rule 
impossible." In the case of Ghisiawan 
Bande v. Raj Kvryiari {‘J} where it was found 

fl) .3r> I. A. 1; 12 C. w N. 71; 9 Bom. L. R. 1348; 

0 C. b. J. 7t;C. 3 M. L. T. 1; 5 A. L. J. 1; 30 A. 1; 
i7 M L. J. G05; 11 O. C. 78 (B. C.). 

03 lucl. Cas. 556; 43 A. 534; 19 A. L. J, 476, 
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as a fact upon the evidence that a transfer 
of her husband’s property, made by a Hindu 
widow was not a transfer for valid legal 
nece 6 sit 3 % it was held that the fact.that the 
next reversioner had joined the widow in 
making the tiansfer, did not render it valid 
and binding even as against the remoter 
reversioners. The ruling of their Loidships 
of the Privy Council in the case of .Ranga- 
sami Goundan v. Nachiappa Goundan (3) 
shows that the consent of such reveriioTiers 
as might fairly be expected to be interested 
to quarrel with the transaction will be held 
to afford a presumptive proof which, if not 
rebutted by contrary proof, will validate 
the transaction as -a right and proper one. 
There are no special circumstances which 
might render the strict enforcement of the 
rule impossible in this case. 

AVe think the learned Additional District 
Judge was perfectly right in holding in 
this case that the plaintiff is entitled to 
Ihe declaration asked for. No case has 
been made out to disturb the judgment of 
the learned Additional District Judge. 
Hence we dismiss the appeal with costs. 
The decree of Ihe lower Appellate Courtis 
confirmed in all respects. 

N. A. Appeal dismissed. , 

(3; 50 Ind. Cas. 498; 42 M. 523; 36 M. L. J. 493; 17 
A. L. J. 536; 29 0. L. J. 539; 21 Bom. L. R. 640; 23 
C. W. N. 777; (1919) M. W. N. 262; 26 M, L. T. 5; 10 
L. W. 105; 46 I. A. 72; 1 U. P. L. R. iP. 0.) 66 
(P. 0.). 



MADRAS HIGH COURT, 

In The maitek op The Indian Speoifjo 
Relief Acr, Section 45 and In the matter 
OF The City Municipal Act. 

October 7, 1926; 

' Present: —Mr. Justice Srinivasa Ayyangtfr. 
T. EKAMBARA NAICKER and anCthbr— 

Petitioners - ^ ' 

' versus 

Tub commissioner of The MADRAS' 
CORPORATION —Respondent. 

Specific Relief Act (I of 1877), s. .io—Mandamua, 
wi'it of, power to issue—Madras City Municipal Act 
(IV of 1910),$. 53 [2)—Rules for conduct of eUc\i(mSt 
rr. 2 to 0-~~Provision in s. 55 for holding election .in 
Avgust or September, whether directory or mandat07^--“ 
Oovernment, power of, to direct elections after iS'e/.iewi- 
her — R. 5, scape ofPower, whether confined to fixity 
only one date— R 6, operation of, whether can 6e diST 
pensed with—Three days' interval whether ohligatoiif 
in all cases — Government of India ActflDltl, 



t 0'. .fiXAMBARA NAlOiRR V. COMMlSS:0>4ER OP THE MADRAS CORPORATION- 



^(92),- S3. JfO, Repealing and- Amending 

Act (JCXX/ of I9ji0), Sch. I—General Clauses Act 
(X. of ■ IS97), s. SI — Notification—Presumptivn as 
to validity-^Notification by ordei' of Government, 
whether can be treated as one by Goveimor acting with 
Ministers—Evidence Act (1 of 1873), s. 78—Proof of 
Government notification. 

The direction contained in s. 55 (2) of the ^^adra3 
Oity Municipal Act that in cases of vacancies arising 
by efflux of time in the of&ce of Divisional Councillor, 
the Commissioner should fix a date for election in 
the months of August and September is merely 
directory and not mandatory. Even if the direction 
can be regarded as mandatory, it would only in¬ 
dicate that the power of the Commissioner to fix a 
date is limited to the months of August and Septem¬ 
ber. The power of the Governor-in-Council under 
the rules to fix fresh dates for the holding of an 
election is not affected thereby, [p. 22, col. l.J 
• The power of the Governor-in-Council to fix a date 
for election under r. 5 of the Rules for the conduct of 
elections under the Act is not confined to the sole 
Contingency of the decision of the Commissioner ot 
Chief Judge, Small Cause Court, being given within 
3 days of the date fixed for an election. It provides 
for the exercise of the power recognised to exist in 
the Governor-in-Council on any one of the occasions 
on which such exercise may become necessary. 
Therefore, under r. 5 of the Rules, it is competent to 
th6 Goveraor^in-Council to issue a notification fixing 
fresh dates from time to time as often as occasion re¬ 
quires, dispensing in special cases with the procedure 
laid down in rr. 2, 3 and 4 relating to fresh nomina¬ 
tions. [p. 22, col. 2.] 

Rule fi, however, which requires 3 days' notice 
being given of all elections cannot be so dispensed 
■with and n^ust be observed in all cases, [p. 2.1, col. 

Rule 6' clearly contemplates the date of the election 
being fixed at the time when the Schedule of candi¬ 
dates is published, and the clear and indisputable 
object of the rule is to give notice of the date of 
the election 'and the names and other details with 
xegard to the candidates for the election, [p. 23, col. 
2 '' 

- A notification.for the holding of an election without 
the 3 d^-s’. interval contemplated by r. 6 is illegal 
and ineffective.' [ibid.] 

' There is no warrant for the Legislature having in¬ 
tended any distinction between the substantive rights 
and proceduofe- as indicated in rr. 2,3, and 4. The 
..word ‘repeat’ in r. 5 clearly indicates that where 
rr. -2 to'4 are dispensed with, the entire process of 
iiomlnations, etc., need not be gone through again 
and that the election may be held taking it up at the 
point at which its further progress became checked. 
In such abase, however, the process indicated in r. I 
need not be repeated. The scheme indicated in r. 5 
•ia only to proceed from the stage at which r. 2 com¬ 
mences, namely, the stage of nomination of candi¬ 
dates with regard to the particular election and tlien 
proceed, with the further provision that even this 
step might be dispensed with by special order, [p. 24, 
col. 2; p. 25, col. 1.] 


9 ♦ 

By virtue of r. 5 unless the Governor-in-Council 
Bhould by special order otherwise direct, the pro- 
bSQure prescribed in rr. 2, 3 and 4 should be re- 
psated. The burden of establishing that there has 
a diiection to the contrary by properly con¬ 
stituted authority is on the person who claims e.xemp- 
uon from the normal operation of the provisions of 


The reference to the “Goyernpr-in-Council” in tlie 
Madras City iMunicipal Act cannot, in consonance 
with the general intent, be regarded as anyLhiug 
other than a reference to the ICxecutive Govcrunieiit. 
After the Gov’ernment of India Actof lOli), when the 
whole subject of local Self Government has become 
transferred from the Governor-in-Council to the 
Governor with the Ministers, the expression “Go- 
vernor-in-Uouncil" in the Act should by virtue of the 
provisions of Act XXXI of 1920 now be read as the 
Governor acting with Ministers as provided in s. 46 
of the Government of India Act, 1919. [p. 27, col. 
l.j 

According to the provisions contained in cl. 1 of 
s. 49 of the Government of India Act of 1919 it is 
only when an order or proceeding is authenticated in 
the manner referred to, that the order or proceeding 
cannot be called into question in a Court of Law. [p. 
27, col. 2.1 

Section 7S (1) of the Evidence Act applies only' to 
proof of documents, or, in other words, it is only a 
provision for the notification being proved by the 
pro Juction of a copy of the Gazette and cannot pvove 
that the authority promulgating a notification ..was 
the Governor with the Ministers when the notilicition 
does not purpoit to say so. [ibid.] 

When certain powers are given by Statute to the 
Governor acting with the Jlinisters one cf two 
things must be clearly established, either that the 
power was as a matter of fact exercised only by the 
Governor with the Ministers, or else that the power 
is notified as having been so exercised as to mako it 
incapable of being called into question, [p. 2d,' col. 

Rule contemplates not merely the, fixing of a date 
but also the exercise of an important judgment with 
regard to the dispensing with rr. 2, 3 and 4 and the 
requirement of the rule that the di.spensing with shall 
be by the special order of the Governor with tlio 
Ministers must be strictly carried out. It is not a 
power that can be delegated or that can be exerei.sed 
under any departmental rule.s by any persons other 
than the persons constituted as the proper authority. 
Lp. 28, col 2.) 

An order, therefore, purporting to be issued by ihb 
order of the Government, Ministry of Lrcal tself- 
Government cannot be treated as one issucct-utidCI' 
the authority of the Governor-in-Council acting with 
Ministers and is, therefore, not in accordance with 
law. [ibid ] 

The right to nominate, a candidate is undoubtedly 
part of the franchise aud a denial of that right does 
constitute a denial of the franchise. Where that 
right is denied, a remedy by suit after the olecliou is 
held, cannot be regarded as an adequate remedy, (p. 
29, col. 1] 

Altliough by s. 50 of the Specific Relief Act the 
writ of mandamus has been abolished, fi-. 45 has 
codified the law with regard thereto and the High 
Court has po ver under the seetiou, to issue orders 
against pul)Iic officers for enforcement of public 
duties [p. 20, col 2 j 

Appeal to the High Court. Original Side, 
under s. 4.5. Sr>ecitie Relief Act. 

Mr. N. Chandraselcara Iyef\ for the Peti- 

tioneis. 

Mr. S. Rarti/asami Iyengar, for the Re¬ 
spondent. 

JUOGMENT.—Late in the afternoo 
of Wednesday last weak the 29th Septea^ 
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her Mr. Alladi Krishnaswami Iyer pre¬ 
sented this petition urgently and moved for 
a rule nisi. 

The application is by two voters in the 
Municipal Electorate of the Royapetta or the 
29th Division of Madras City and is for a 
mandatory order under s. 45 of the Specific 
Relief Act against the Commissioner of the 
City Corporation restraining him from 
holding the election of the Divisional 
Councillor for that Division otherwise than 
in conformity with the rules relating there¬ 
to. 

It was stated that the election had been 
announced to be held on the following 
day the 30th September and the appli¬ 
cation was moved and argued ex parte for an 
order nisi. 

Having regard to the short time within 
which I had to make up ray mind and the 
late stage at which the application was 
moved and what may be regarded as the 
serious consequences of stopping an election 
announced to be held on the following 
day, I should have been disposed to refuse 
an interim order, had I not had prima facie 
grounds to satisfy myself that some of the 
questions raised were of such importance 
that even the consequences of the stopping 
of the election would not comparatively be 
by any means serious. It was thereupon 
that I isBue'i an order nisi and made it 
returnable on the following morning to 
be heard as the very first motion in the 
list. 

The order nisi issued by me was in terms 
merely restraining the Commissioner from 
holding the election until further orders of 
the Court and it was so made expressly for 
the purpose of enabling the Commissioner 
to hold the election on the 30th itself if in 
the course of the day I should come to the 
conclusion that the Rule should not be made 
absolute and should be discharged. But 
as it was, neither side was able to finish 
the argument on that day and Mr. Rangasami 
Iyengar the learned Vakil for the resi ond- 
ent also intimated to me that tfiere was no 
idea of holding the election that day in any 
case. The matter has now been argued at 
great length on both bides by Mr. N. 
Chandrasekara Iyer for the applicants rais- 
ingeveiy possible contention and with great 
ingenuity and astutenewB and by Mr. S. 
I^anga^-ami Iyengar for the respondentthe 

Coriunissioner of the Corporation with great 
strerniousness, and considerable learning, 
and research raising as it seemed to me 


every point that could possibly be urged in' 

the matter. And 1 have also taken time 

* • 

for a consideretion of two or three of. the 
many questions that have been raised and 
argued on both sides, because though in 
respect of most of the matters I had no 
difficulty in arriving at conclusions as the 
discussion proceeded and closed, still with 
regard to some of the matters I have felt 
great difficulty in coming to a satisfactory 
determination. 

I may also add that having regard to all 
the circumstances I have deemed it .desir¬ 
able to pronounce my judgment in the case 
as early as possible. 

An objection, in its nature preliminary 
was raised to the sustainability of the 
application itself on the ground that in the 
notice of motion, the writ applied for, is, for 
what is called a mandamus and that under 
s 50 of the Specific Relief Act the power of 
the High Courts has been taken away to 
issue any writ of mandamvs. Though- I 
cannot say that the learned Vakil for the 
respondent was not entitled to take.Vhe 
objection, it cannot possibly be rego-rded as 
of any substance because the applioa.lion:is 
expressly entitled in the matter of s. 45 of 
the Indian Specific Relief Act, and it is well 
known that in spite of the abolition by 8. 
50 of the writ of mandamus theprofession 
and the public alike have still con¬ 
tinued to refer to an. order under s. 45 98 a 
mandamus because, as it may well be, of s, 
45 having merely codified the law with 
regard thereto. 

1 had, therefore, no hesitation in rejecting 
such a preliminary objection which >Gpu,lu 
not be regarded as an objection even to the 
form of the application. 

For a proper appreciation of the conten-, 
tions raised respectively on rboth aides, it 
will be useful at this stage briefly. totre^ 
capitulate the events and ‘proceedings 
which ultimately culminated in the present 
petition. 

One O. A. 0. K. Laksbmanan Ohetty was 
oneoftwo candidatesnominated for elect-i* n 
as the Divisional Councillor for the ;29th 
for the Royapetta Division of .the City. The 
last day for the nominations being made 
was the 17th August, 1926. It would appear 
that this Lakshmanan Chetty having t been 
an Honorary Presidency Magistrate of the 
City and apparently with a view to obviate 
any objection to his nomination for election 
having regard to the terms of s. 52.ol. 1 
(6) (4) of the Madras City Municipal 
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which disqualifies a Presidency Magistrate 

as a Couneillor, sent in his re¬ 
signation asthe Honorary Presidency Magis¬ 
trate on or about 11th August, but that the 
notification of the Government accepting his 
resignation did not appear till the 19th of 
August* that is to say, two days after the 
date fised fior the nomination of the candi¬ 
dates for the Division. On the ground, 
therefore, that the said Lakshmanan Ohetty 
was at the date of the nomination a Pre¬ 
sidency Magistrate, an objection to his 
nomination was preferred before the Com¬ 
missioner of the Corporation purporting to 
be under r. 4 of the Rules framed for the 
nomination of candidates and for the con¬ 
duct of divisional elections. The Oommis- 
sioner upheld the objection and disallowed 
the candidature of Lakshmanan Chetty, and 
thereupon under the same rule a revision 
petition was filed before the Chief Judge 
of the Small Cause Court at Madras and he 
delivered his decision confirming the deci¬ 
sion of the Commissioner, on the 21st of 
September, 1926. 

Thereupon by notification in the Official 
Gazette dated the 2l8t of September, 1926, 
the 25th of September was fixed for holding 
the election of the Councillor for the Divi¬ 
sion and in and by thatrnotification the pro¬ 
cedure prescribed by rr. 2, 3 and 4 of the 
said Rules was ordered tobe dispensed with. 

In the meantime a civil revision peti¬ 
tion having been filed to the High Court 
against the judgment of the Chief Judge 
oE the Small Cause Court, the election 
announced for the 25th of September was 
stayed by an injunction of the High Court 
but was ultimately dissolved by order of 
the High Court on the 28th of September. 

On the same evening another notification 
was publistied in the Official Gazette fixing 
the 30th of September as the date for hold¬ 
ing the election. The present application, 
therefore, came to be made on the 29th of 
September as stated above. 

At this stage it will be convenient to 
refer to and deal with a point, not exactly 
a contention, raised in the course of the 
arguments by the learned Vakil for the 
respondent. Under s 55 of the Madras 
City Municipal Act, cl. 2, it is provided 
that vacancies arising bv efflux of lime in 
the office of Divisional Councillor shall be 
tilled at ordinary elections which shnll be 
tiled by the Commissioner to lake place on 
^ch days in the months of August and 
oaptember next preceding the vacancies as 


he thinks fit. On the wording of rfiis 
clause, it was said the contention would b e 
open that a valid election for the purpose 
of filling up a vacancy caused by efflux of 
time could only be held in the months of 
August and September. It must be ad¬ 
mitted that this clause in the section, even 
like many other sections and clauses in 
the Act as well as in the Rules, is unhappily 
worded. It is a matter very much to be 
regretted that in legislative enactments and 
rules-having the force of law it should not 
have been possible to attain a higher degree 
of clearness and precision in the language 
employed. This only points to the great 
necessity that there is for a trained body 
of legislative draftsmen co-operating in the 
task of legislation, having regard to the 
conditions and hurry in which legislation 
is at present carried on in the Legislative 
Councils of the country. But, however, loose¬ 
ly and incorrectly the clause above referred 
to is worded, it is impossible to construe 
it as prescribing as a condition for the 
validity and legality of an election, that it 
should be held only in the months of 
August or September. If such had been 
the intention of the Legislature, the inten¬ 
tion might easily have been clearly indi¬ 
cated, for instance by the addition after the 
words “filled at ordinary elections” of some 
such words as “held in the month of August 
or September” or by enacting a separate 
clause for the purpose. As it is, the provision 
is only in the nature of a direction to the 
Commissioner and even if the direction shall 
be regarded mandatory, it would only indi¬ 
cate that the power of the Commissioner to 
fix a date is limited to the months of August 
and September. By cl. 1 of the same section 
the noon of the first day of November fol¬ 
lowing is fixed for the purpose of the old 
term of office ceasing and the term of office 
of the new Councillor beginning; and in 
the following section s. 56 provisions are 
made for the contingency of the vacancy 
not being filled by election. Under es. 59 
and 317 the Governor in-Council is author¬ 
ised to make rules for the purpose of 
regulating the procedure with regard to 
elections. Such rules have been framed 
and while in those rules provision is made 
for the Governor in-Conncil fixing fresh 
date-i for the election, there is no provision 
in them preveniing the Government from 
fixing any date beyond September, that 
is to say, in the month of October. I shi.uld 
for my pat’t, be inclined to regard the 
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direction in c). 2 of s. 55 that the Commis¬ 
sioner should fix a date in the months of 
August and September merely as directory 
and not as mandatory. But in any case 
it is impossible to accept the view that 
even though the date fixed for the expiry 
of the old term and tlie commencement of 
the new term of office be the 1st of 
November, there is no power in any person 
of authority to hold the election in the 
month of Oetober if for any reason the 
holding of the election earlier should be 
prevented or otherwise turn out to be 
impossible. It seems to be that the Legis¬ 
lature,in fixing the months of August 
and September as the months during which 
the Commissioner should hold the election 
and the 1st of November as the date for 
the commencement of the new term of 
office, niiist have had in contemplation the 
inteiveiiing month of October as a pro¬ 
vision for holding any postponed elections 
even though they did not contempte any 
postponement beyond 31st October. 

I have, therefore, come to the conclusion 
that there is no force in the view that was 
put forwaid that no election could at all be 
held after the 30th of September. It is 
because 1 came to this conclusion at a very 
early stage in the hearing of the petition, 
in fact, even when Mr. Alladi Krishnasami 
Iyer argued the petition ex parte for the 
order nisi that I was satisfied tliatno serious 
consequences could really How from the 
election being prevented to be held on the 
30th of September as notified. 

- I shall now proceed to deal with the 
various argumeuta of the learned Vakil for 
the petitioners but not in the same order in 
which he presented them. It was contended 
by him that the present notification to hold 
tiie election on the 30th of September was 
purported to be uridcr r. 5 of the said Rules, 
that the rule provided only for the Governor- 
iii-(’ouncil on the contingency referred to 
in that rule, namely, of the decision of the 
(’(uninissioner or the Chief Judge of the 
Sm til Cause Court being given within 
thive days of the date for election, and 
dops not provide for the Governor-in- 
Conncil exercising any such power on any 
other eontingGiicy or more than once. Such 
atemnent has Ijecome possilrie and even 
l>le because of the very unsatiyfactory 
way in which the rules have been loosely 
worded. Ir seems tome that it will not be 
a proper construction of the rule to hold 
that the Governor-in-Council is by the rule 


vested with any power to be ^exercised .bfilyr 
cm the happening of a contingency,, butv 
the correct view would be to regard the - 
rule as one providing for the exercise in .a ’ 
specific instance by that authority of.'the-; 
undoubted power vested in the authorityi 
and recognised by. that rule, .of: fixing.a. 
fresh date for the election. - It.mayche> 
doubtful whether the Commissioner himself • 
having once fixed a. date for .election, is: 
empowered to fix another date without le-f 
ference to the Governor-in-Council,-.if fbr:: 
any reason he should deem filr tQ.do.so;. 
But it is clear that under r. 5, when. ther. 
particular contingency referred, to therein' 
should happen the Commissioner is. re-; 
quired to report the matter to the GoVernor- 
in-Council and have a fresh date fixed by^ 
them. It is possible that this rule was 
made specially having reference to the. 
power reserved in the rule for the Governor-, 
in Council dispensing in special cases with^ 
the procedure laid down in rr. 2, 3 and 4, .- 
namely, the rules relating to fresh nomi-- 
nations, objections to nominations and the*, 
decision on the objections. Having regard, 
therefore, to the wording of r. 5 I am unablb. 
to agree with the contention that the rule 
merely creates a contingent power in the; 
Governor-in-Council, and I am clearly 
inclined to the view that the rule merely ■ 
provides for the exercise of the power.re-'. 
cognised to exist in the authority on one. of 
the occasions on which such exercise be¬ 
comes necessary. 

. The second part of the contention, with 
regard to the power to publish the notifica-; 
tiou was that the rule contemplates only 
one fresh date being fixed by the Governorr 
in Council and not a series of fresh dates, 
from time to time or as occasion may re¬ 
quire It is impossible also to agree with' 
any such contention. The general principle 
of interpretation of Statutes requires that in. 
the absence of anything to the contrary in 
the context or otherwise, a power being, 
given for effectuat ng a purpose may-be 
exercised not only once but as often as 
may be necessary for effectuating such 
purpose. A.part from such general prin¬ 
ciple altogether, there can be no doubt 
that in this case the rules framed 
would have, under cl. (c) of s. 348, the 
same effect as if enacted in the body of the 
Act itself, and that cl. 13 of the Madras 
General Clauses Act I of 1891 would em*^ 
power the authority to exercise the power 
from time to time as occasion requires. - ^-.*0 
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The next contention on behalf of . the 
applicants that I shall deal with has again 
r.eference to the terms of r. 5. The argu- 
ment was somewhat as follows:—Under 
r.'5 the Governor-in-Council is empowered 
t,o fix a fresh date for election if there 
should not be three days between the date 
on which the decision either of the Com¬ 
missioner or the Chief Judge of the Small 
Cause Court is given and the date fixed 
fpr election. Though the rule does not 
say so in express terms, the intendment 
of the rule is perfectly clear that the 
fresh date to be fixed by the authority' 
should be such as to afford of three days’ 
nptice being given; because otherwise it 
would defeat the very pritnary purpose 
of the rule. In this case the notifica¬ 
tion was on the 28th fixing fresh date 
for election on the 30th. The election, 
therefore, notified for the 30th is against 
the real spirit of r. 5. There is a great 
deal of force in this contention. But it 
seems to me that the three days referred 
to in r. 5 are the three days indicated in' 
r. 6 and not any different period of three 
days. It strikes me that the framers of the 
rules intending to provide in r. 6 three days’ 
notice at least for all elections, made by way 
of anticipation, in r. b provision for the 
date fixed for the election happening to 
fall less than three days after the decision 
with regard to the validity of the nomina¬ 
tions of candidates. It will, therefore, be 
proper and conv;nient to deal with this 
objection also only aspartofthe objection 
based on r. b with which I now proceed to 
deal. 

It was argued by the learned Vakil for the 
petitioners that r. 6 is not one of the rules 
which can be dispensed with under the pro¬ 
visions of r. 5 or in other words, the provi¬ 
sion inr. 6 should be observed with regard 
to all elections, and as that rule, on a 
proper interpretation, provides for three 
days’ notice being given of all elections 
the election notified to be held on the 30th 
without such three days’ notice is bad. 

It seems to me that there can really be 
BO answer to this objection as regards the 
election notified on the 30th. Mr. S. Ranga- 
sami Iyengar the learned Vakil for the re¬ 
spondent attempted an answer to this objec¬ 
tion which I consider to be very ingenious, 

^ j stage, waseven inclined to 

answer as satisfactory. He argued 
tnat what r, 6 requires to be done is that at 

^1^66'days before the election, the Com- 


missioner should file a schedule of valid' 
nomiuations of candidates and publish the' 
same in the manner indicated in the rule, 
that in the present case there was such a 
publication on the 2l8t of September with 
regard to the election notified to be held 
on the 25th iderp: and that, therefore, the 
objection was not tehable. Putting in. 
other words, the argument of the resppnd- 
ehts Vakil comes to this: that the schedule 
of nominated candidates may be published 
at any time before three days fixed for. the 
election and without notifying the date 
fixed for the election and that so far as the 
election itself is concerned, it may beheld' 
at any tinie after three days of such publi- 
ca^on without any notice to the voters or 
candidates. No doubt the principal thing 
tio be done, as indicated in the rule, is the 
publication of the schedule of candidates 
and on a literal construction of the rule, it 
may be possible to agree with the contenr 
tion of the learned Vakil. But I ain per¬ 
fectly satisfied that this is not the true or 
proper construction and that the adop¬ 
tion of such construction would lead to 
monstrous and absurd results and could 
not possibly have been intended by fhe 
rule-making authority. The object of the 
rule is clearly to give notice , to the voters 
and the candidates for the election to be 
held, and I cannot agree that the rule 
should be read as though that notice of 
the election may be given without notify¬ 
ing the date of the election. The expres¬ 
sion “three days” refers to a period of 
time and the proposition ‘before’ indicates 
that what follows that word, even though, 
not in itself a point or period of time 
is still regarded for the purposes of the 
rule as an event from which the period 
should be computed. The rule clearly con¬ 
templates the dateoftheelection havingbeen 
fixed at the time when the schedule of candi¬ 
dates is published, and as I have already 
observed the clear and indisputable object 
of the rule is to give notice of the date of 
the election and the names and other details 
with regard to the candidates for the elec¬ 
tion. 

If the contention of the learned Vakil 
for the respondent should be accepted, it 
comes to tliis that the Comrni->sioner mav 
on the first of a month publish the sr-ijc- 
dule of candbJates for election as Divi¬ 
sional Councillors for the particiij.-ir •:] v i¬ 
sion and may hold the election '.\ i: iiout at 
all notifying the date of election to the 
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voters or candidates or giving only some 
notice on the previous day. It is impossi¬ 
ble to accept a contention that would 
necessarily lead one to suppose that the 
rule making authorities intended any 
such preposterous result. If this rule 
should not be construed as providing for 
notice of the date of the election there is 
no other rule, providing for such notice, at 
any rate, in cases where the date of the 
election is changed. I have, therefore, very 
little hesitation in repelling this conten¬ 
tion put forward on behalf of the respond¬ 
ent. 

Though I have thus come to the conclu¬ 
sion that the notification of the 28th of 
September fixing the election to be held on 
the 30th was illegal, as being against r. 6 
it does not of course necessarily follow 
that I would be justified in issuing a 
mandatory order under s. 45 of the Specific 
Relief Act restraining the holding of the 
election in this case. If it should be held 
that there remained on the date of the 
notification only one valid nomination of a 
candidate for election and that there was 
ho right or possibility of making any other 
nominations, it follows that in the absence 
of any contest the election to be held 
would only be a merely formal election 
and the absence of three days’ notice of the 
election, even though illegal, would not 
be calculated to injure in any manner the 
rights of any person whatsoever. In this 
connection I may allude to the argument 
of Mr. N. Chandrasekara Iyer for the peti¬ 
tioners that a right of franchise included 
a right to canvass for or against a candi¬ 
date and that the provision as to three days* 
notice should be regarded as material even 
in the case of an uncontested election, 
because it would enable the voters to go 
about and see that no one voted for some 
particular candidate. I am unable to 
regard a right to canvass for or against a 
candidate as a special right of a voter and 
much less as part of the franchise of a 
voter. If indeed it be a right, it is a right 
which a voter enjoys perhaps with thou¬ 
sands of others who are non-voters and it 
is impossible to recognise or give effect to 
any such right in law. An election being 
only the prrcess by which the choice is 
made by the electorate for filling up a 
vacancy it is the casting of the votes that 
counts and can be regarded as a legal right. 
'J here may, no doubt, be a conceivable 
ease, hut merely conceivable where no 


voter comes to vote for a candidate* in An 
uncontested election, but for the practical 
purposes of a mandatory order under s. 45 
of the Specific Relief Act such contingency 
may be disregarded. 

In the result, therefore, if I should come 

to the conclusion that there is no force or 

$ 

substance in any of the other conteritions 
with regard to the election notified f(5r the 
36th of September 1 should certainly h6fc 
be disposed to grant the order simply 
because there is an illegality in the hotic'e,; 
even though the right in protection of 
which the order is sought, be absolutely 
shadowy or merely fanciful; 

The next contention of the petitioneri^* 
Vakil with which I shall deal is, that 
under terms of r. 5 the Qovernor-in- 
Council can only dispense with or alter the 
procedure prescribed by rr. 2, 3 and 4 in 
respect of any election for which a 
date is, fixed but cannot dispense with or 
affect the substantive rights of voters in 
respect of the election. It was argued that 
an election included nomination, objectiopfs 
to nomination and decision with regard 
to the objections which are all integral 
and necessary parts of an election and that 
in r. 5 it is provided not that rr. 2, 3 and 4 
may be dispensed with but that only the 
procedure prescribed in rr. 2, 3 and 4 
need not be repeated. The real intenticn 
of the rule-making authority, it was argued, 
is that in respect of every election for 
which a dale is fixed the process of nomi¬ 
nations of candidates, etc , should be goDO 
through and that the Governor-in Council 
may by special order only direct that Ibe 
prescribed forms or the manner of makirtg 
objections or the authority to decide ob¬ 
jections, may all be dispensed with or 
altered and that the Qovernor-in-Council 
has no authority to dispense with nomina¬ 
tions altogether. After giving my earnest 
consideration to the argument ver}” stre¬ 
nuously advanced by the learned Vakil for 
the applicants on this point, I find it im¬ 
possible to accede to the contention. There 
is no warrant for the Legislature having 
intended any distinction between the sub¬ 
stantive rights and procedure as indicat¬ 
ed in rr. 2, 3 and 4. The word ‘repeat* in 
r. 5 clearly indicates the tiu i intention of 
the rule-making authority in the matter. 
Though nominations may be an integral 
part of an election still the process by 
which nominations should be made is 
regulative of the right and when the 
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lature speaks of the process not being 
repeated, one can only understand it as in¬ 
dicating that the authority may,in its discre¬ 
tion in certain cases, direct that the en¬ 
tire. process of nomination, etc., need not 
be gone through again and that the elec¬ 
tion may be held taking it up at the point 
at which its further progress became check¬ 
ed. If the true construction should be as con¬ 
tended for on behalf of the applicants, 
.the' result will be that even though the 
authorities may say that rr. 2, 3 and 4 
may be dispensed with, still the voters 
would have a right of nominating or ob¬ 
jecting to nominations or getting a deci¬ 
sion with regard to their objections not in 
the way prescribed in those rules but in 
any way they please, which to my mind is 
a result that could possibly not have been 
c,on tern plated. 

There can be no doubt whatever that in the 
present case the whole trouble appears to 
have arisen entirely from the manner in 
which the discretion given in r. 5 to the 
authorities to dispense with rr. 2, 3 and 4 
has been exercised. One would have sup¬ 
posed that if as in the present case the 
nomination of a candidate had to be re¬ 
jected because the resignation by him of 
his office as Honourary Magistrate happen- 
e.d to be accepted two days after the date 
fixed for the nominations, all principles of 
justice, equity and good conscience would 
have pointed to the authorities not dis¬ 
pensing with rr. 2, 3 and 4 thereby dis¬ 
abling the person from being re-nominated 
but to their so directing the procedure in¬ 
dicated in those rules as to afford faci¬ 
lities for such nomination. But I fail ti) 
see what power the Court has to interfere 
with the exercise by the authorities of the 
discretion vested in them. It is possible, 
having regard to the fact that 30th of Sep¬ 
tember was the date fixed, that the author¬ 
ities felt compelled to dispense with rr. 2 
3 and 4 merely because of some apprehen¬ 
sion, wrong as it may be, that a valid 
election could only be held before the end 
of September. Whatever the real reason 
may be for the authorities having exercised 
the discretion in the manner they have 
purported to do, it seems to me that with 
regard to such a contention as now under 
discussion I cannot possibly hold that after 
the authorities so dispensed with rr. 2, 3 
and 4 there is still any right of nomination 
of candidates or any right in the Court to 
^oview the discretion so exercised. 


Mr. Ohandrasekara Iyer sought to re-in- 
foroe his argument about the liability of 
the respondent to accept fresh or further 
nominations by pointing out that in r. 5 
the procedure prescribed only by rr. 2, 3 
and 4 can be dispensed with and that r. 1 
can never be so dispensed with. He argued 
that the term “election” includes every, 
process and step taken with a view to 
tilling up a vacancy and as there is no 
provision to dispense with r. 1 every time 
a fresh date for election is fixed under 
r. 5 the process indicated in r. 1 should 
be followed. It seems to me impossible 
to accept sucb a contention. Excepting 
the time and place of election, r. 1 has no 
reference whatever to any process or step 
with regard to the particular election, and 
when under r. 5 the date is altered, it is 
absurd to suppose that the rule-making 
authority contemplated a repetition of the 
process indicated in r. 1. The scheme in¬ 
dicated in r 5 is only to proceed from the 
stage at which r. 2 commences, namelj’, 
the stage of nomination of candidates with 
regard to the particular election and then 
proceed and there is the further provision 
that even this step might be dispensed 
with. 

The argument, therefore, that was ad¬ 
vanced on behalf of the applicants that 
though a fresh nomination was tendered 
the respondent refused to accept the same 
should not be regarded as an independent 
argument-independent of the arguments 
based on the various provisions in the rules. 

1 have, however, reserved for the last the 
argument which really was advanced by 
Mr. Chandrasekara Iyer as the very first 
one and which gave me the most trouble. 
It was that the notification under discus¬ 
sion, namely, that of the 2tith of September 
is not a proper or valid notification such 
as to entitle the respondent thereon to hold 
the election on the date fixed by the notifi¬ 
cation and acting on the notification to 
refuse to receive any fresh nominations. It 
has already been observed that the said 
notification purports to dispense with the 
procedure prescribed in rr. 2, 3 and 4. 
Rule 5 is explicit on the point that unless 
the Governor in-Council should by special 
order otherwise direct, the procedure pre- 
scribe<l in it. 2, 3 and 4 should be repeat¬ 
ed. The burden of establishing that there 
has been a direction to the contrary by pro¬ 
perly constituted authority iaon the respond¬ 
ent who has claimed exemption from the 
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normal operation of the provisions^ of r. 5. 
The argument with regard to this point 
may conveniently be divided under two 
heads, firstly, the argument with refer¬ 
ence to the authority competent to fix fresh 
dates for election and for the purpose of 
such election to dispense with rr 2, 3 and 
4 , and secondly the argument with regard 
to the proof of the notification having been 
by such authority. As regards the first 
point that the expression in r. 5 with re¬ 
gard to the authority to fix a fresh date 
for election being the Governor-in-Council, 
it was denied that the notification in ques¬ 
tion was by the Governor-in-Council, that is 
to say, by His Excellency the Governor, 
acting with his Executive Council. It is 
of course clear from the terms of the 
notification that it does not purport to be 
a notification by the Governor-in-Council. 
Even on the part of the respondent it was 
not sought to be set up that the notifica¬ 
tion was in fact by the Governor-in-Gouncil. 

I state this because of the admission made 
by the learned Vakil for the respondent 
before me in spite of the fact that in the 
affidavit filed by the respondent he has 
for some inexplicable reason alleged 
that the fixing of fresh dates on both 
the occasions, the making of the notifica¬ 
tions, the dispensing with rr. 2, 3 and 4 
were all only by the Governor-in-Council. 
When I questioned Mr. Rangaswarni 
Iyengar as to how such allegations came 
to be made, he answered that the expres¬ 
sion was used in the affidavit in order to 
correspond to the expression used in the 
rules and merely for the purpose of indi¬ 
cating that the authority was the proper 
authority. The real contention on behalf 
of the respondent with regard to this matter 
was that after the passing of the City 
Municipal Act and also after the enact¬ 
ment of the rules under consideration the 
Goveruinent of India Act of 1919 came 
into operation and s. 46 of that Act pro¬ 
vided for the transfer of various subjects 
to be administered by the Governor act- 
ino- with Minislera and that Local Self- 
Government being one of the transferred 
subjects, the authority vested by the City 
Municipal Act in the Governor-in-Council 
fcuould be deemed to have been transferr¬ 
ed to the Governor acting with his Minis- 

III support of this contention reference 
was also made to a. 31 included in the 
General Ciausea Act by the Government of ' 


India by Act XXXI of 1920. That section ; 
runs as follows: “In any enactment made 
by any authority iu British India before ' 
the date on which s. 3 of the Government ■* 
of India Act, 1919,. comes into operation,' 
and in any rule, order, notification, scheme,' 
by-law or other document made under or 
with reference to, any such enactment, any - 
reference by whatever form of words • td ' 
an authority authorised by law, at the ; 
time the enactment was made, to adminis¬ 
ter Executive Government in any part of' 
British India shall, where a correspond¬ 
ing new authority has been constituted':' 
by the Government of India Act,. 1919,; 
be construed for all purposes, after the • 
above mentioned date, as a reference to’ 

such new authority.” 

There is no doubt that s. 3 of the Gov- ’ 
ernment of India Act, 1919, came into' 
operation in this Presidency only after even 
the rules under consideration were promul- • 
gated and published. 

The question then resolves into whether' 
the reference in the City Municipal Act to; 
the Governor-in-Couhcil should be regarded- 
as reference to an authority authorised by¬ 
law to administer Executive Government 
in any part of British India, and whether 
after the introduction of diarchy the minis¬ 
terialist part of the Government is the coit’ 
responding new authority. 

The contention on behalf of the applicants 
appeared to be that the Governor-in-Couhcil 
was a sort of persond designala appointed 
by the Act for the purpose of exercising 
the various powers referred to in the rules. 
If the expression used was the Local Gov¬ 
ernment, then undoubtedly the reference 
must be regarded as being to an authority 
authorised by law to administer Executive 
Government. It cannot of course be denied 
that the Governor-in Council is such^ an 
authority, but wheo the question is raised 
whether the reference to the Governor-in- 
Council is a reference to the body as the' 
Executive Government of the Province at 
the time, there may no doubt be some room 
for argument. In other places in the same' 
City Municipal Act the expression “Local 
Government” is used. But I believe it is 
for the purpose of covering and compris¬ 
ing all such cases that the language was 
employed in s 31 of Act XXXI of 1920, 
that wliatever may be the form of words, 
it is sufficient if the reference is to an’ 
authority authorised to administer Exeeu-' 
tive Government. After ciref allConsider- 
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ing the matter, I have come to the conclu-. 
sion that the reference to the ‘‘Qovemor»ia- 
Oouncir' in the Act could not, in consonance 
with the general intent, be regarded as. 
anything other than a reference to the 
Executive Government. There would even 
then of course remain the further question 
whether there is anything in s. 31 above 
cited to' show that the powers reserved 
Under the Act to the Governor-in-Council 
even as Executive Government should be 
regarded . as pertaining to the transferred 
subjects and transferred to the ministerial¬ 
ist part of the Government. I should have 
felt great difficulty in determining the 
question satisfactorily as a matter of legal 
construction had it not been for the word 
“corresponding” in a. 31. The reference be¬ 
ing to a corresponding new authority full 
effect can be given to the word “correspond¬ 
ing” only if we should take into considera¬ 
tion the departmental exercise of power 
and the transfer of such departments. There 
is also no reason to suppose why when 
the whole subject of Local Self-Government 
became transferred from the Governor in- 
Gouncil to the Governor with the Ministers 
the power reserved to the Executive Gov¬ 
ernment under an enactment relating to 
Local Self-Government should not properly 
be regarded as comprised in the transfer. 
It seems to me, therefore, clear that the 
expression Governor in-Council in the City 
Municipal Act should now be read as the 
Governor acting with Ministers as provided 
i^ 8. 46 of the Government of India Act, 

1919. 

But then there remains the further ques¬ 
tion whether the present notification has 
been shown to have been b 3 ’ the Governor 
acting with the Ministers. Section 49 of 
the Government of India Act, 1919, cl. 1 
provides as follows:— 

» “All orders and other proceedings of the 
Government of a Governor’s Province shall 
be expressed to be made by the Govern- 
inent of the Province, and shall be authen¬ 
ticated as the Governor may by rule direct, 
80, however, that provision shall be made 
by rule for distinguishing orders and 
other proceedings relating to transferred 
subjects from other orders and proceedings. 
Qrders and proceedings authenticated as 
aforesaid shall not be called into question 
in auy legal proceeding on the ground that 
they were not duly made by the Government 
of the Province.” 


• As the authority and validity of the notL 
hcation was questioned on behalf of the 
applicants, it became necessary for the 
respondent to satisfy the Court that the 
notification was by the proper authority 
and properly authenticated. No doubt the 
second clause in the section above cited, 
provides for orders and proceedings not 
being called into question in legal pro¬ 
ceedings, but it is only orders and pro¬ 
ceedings authenticated as aforesaid, that 
is. to say, authenticated as set out in the 
previous clause, namely, as the Governor 
may by rule direct. No such rules have 
been produced before me. It is not known 
whether any such rules have been framed 
and neither side was in a position to draw 
my attention to any such rules. 

The learned Vakil for the respondent 
was not in a position to state whether any 
rule had been passed and if so, what the 
rule was. According to the provisions con¬ 
tained in cl. 1 of s. 49 above cited it is 
only when an order or proceeding is au¬ 
thenticated in the manner referred to, the 
order or proceeding could not be called into 
question in a Court of Law. I feel, there¬ 
fore, constrained to hold that the notifica¬ 
tion in question has not been proved to be 
so authenticated as required by the said 
s. 49 as to save it from being called into 
question. No doubt, if the notification had 
been properly authenticated aud the au¬ 
thentication was to the etfect-of the notifica¬ 
tion having been promulgated by the Gov¬ 
ernor with the Ministers, it would not in 
the least matter whether, as a matter of 
fact, the notification was promulgated by 
the Governor with the Ministers or not. it 
would have been conclusive and not cap¬ 
able of being questioned in a Court of Law. 
But not only is there no proof of any pro¬ 
per authentication but even the notification 
does not purport to have been issued by 
the Governor with the Ministers. When I 
questioned the learned Vakil for the res¬ 
pondent with regard to this, he invited my 
attention to s. IS of the Evidence Act, cl. J. 
That section applies anly to proof of docu-^ 
ments or in other words it is only a provi¬ 
sion for the notification being proved by 
the production of the Gazette copy. That 
section cannot help the respondent in any 
measure in proving that the authority pro¬ 
mulgating the notification was the Governor 
with the Ministers when even the notifica¬ 
tion does not purport to say so. The learn¬ 
ed Vakil also relied upon an order which he 
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produced showing that the order under 
■which the notification was published was 
one issued by order of the Government, 
Ministry of Local Self-Government. Though 
I allowed this order to be filed as an ex¬ 
hibit overruling the objection of the applic¬ 
ants’ Vakil but subject to argument, it 
seems to me that the Court cannot look at 
that order for the purpose of determining 
whether the notification is as prescribed by 
the rules. Rule 5 requires that the Gover¬ 
nor in-Council should fix by notification in 
the Fort St. George Gazette a fresh date, 

ot c 

It follows, therefore, that the notification 
itself must purport to be by the proper 
authority. No doubt the letters ‘B’ and ‘N’ 
in the notification may serve to indicate 
the department of Government to which the 
notification relates. Bat even taking the 
order filed, that purports to be only by 
order of the Governor, Ministry of t ocal 
Self-Government. There is nothing in the 
order to indicate that it was an order of the 
Governor with the Ministers as required by 
the rule as properly construed. When cer¬ 
tain powers are given by Statute to the 
Governor acting with the Ministers one of 
two things, it seems to me, must be clearly 
established, either that the power was as a 
matter of fact, exercised only by the Gover¬ 
nor with the Ministers or else that the 
power is notified as having been so ex¬ 
ercised as to make it incapable of being 
called into question. The Government may 
in the course of its administration of exe¬ 
cutive functions delegate many things to 
subordinate officers. Hut no such delega¬ 
tion is proper or possible when the right, 
more especially in the nature of a discre¬ 
tion, is created and given by Statute to a 
particular body constituted in a particular 
manner. For aught one can say, the order 
which purports to be the order of the 
Government, Ministry of Local SeU-Govei n- 
ment, might have, after all, been merely 
the order of the particular Secretary w-ho 
issued it under his signature and there is 
nothing even in the order to show that 
either the Minister himself was the author¬ 
ity issuing the order, or much less the 
Governor acting with the Ministers by 
which I must understand all the Minis¬ 
ters III fact, in a supplemental aflidavit 
nie.d on behalf of the applicants it was 
r'harged that, as a matter of fact, Ilis Kx- 
, ellency the Governor and even the Min- 
ibler for Local Self-Government could not 


have been a party to the orderj because 
both of them were absent from Madras- 
on the date and there was between the. 
hour of communication from the respond^ 
eat the Commissioner and the publica*- 
tion of the notification in the Gazette, n6’ 
time for an order being issued by the 
Governor with the Ministers. 

There was no attempt made on the part 
of the respondent to show (ev-en if iti 
could be shown aliunde that is' to say, 
apart from the notification itself) that as 
a matter of fact, the notification was the 
result of an order made by the Governor 
with the Ministers. 

When it is remembered that r. 5 con¬ 
templates not merely the fixing of a date 
but also the exercise of an important judg¬ 
ment with regard to the dispensing with, 
rr. 2, 3 and 4 it seems to me that the re¬ 
quirement of the rule that the dispensing 
with shall be by the special order of the 
Governor with the Ministers must be strict¬ 
ly carried out. It is not a power that can 
be delegated or that can be exercised under 
any departmental rules by any persons 
other than the persons constituted as th6 
proper authority In the case of Varada- 
rajulu Naidu v. Emperor (I) a Full Bench 
of this High Court presided over by Sii? 
John Wallis, C. J., held that a sanction 
required to be accorded by a L.ocal Govern¬ 
ment should have been the act of the Local 
Government and not by a single member of 
such Government. 

I have, therefore, come to the conclusion 
that as the notification in question doe's 
not purport to be a notification by the Gov¬ 
ernor acting with the Ministers and as it is 
not also shown, as a matter of fact that the 
Governor with the Ministers even ordered 
or authorised any such notification, the 
notification would not be effectual for the 
purpose of fixing a fresh date for election 
or for the respondent claiming to hold an 
election on any such date excluding the 
operation of rr. 2, 3 and 4, In coming to 
this conclusion I have had less regret, than 
I might otherwise have had, because I am 
satisfied that in (lie present case and hav¬ 
ing regard to in the technical reason for 
which the nomination of O. A. O. K. Laksh- 
inanan Chetty became excluded it is not 
al all likely that if the proper authorities 

have had to conj-ider the matter they w'ouid 

» , 

(1) r.l Iml. Cas. 343; (1919) M. W. N. 669; 20 Cr. 1* 
J.4ro;37M.L. J.81; 42 M. 885. 
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have so deliberately excluded the opera¬ 
tion of rr. 2, 3 and 4 thereby refusing to 
that candidate even a freeh opportunity of 
being nominated, 

I have so far dealt with the arguments 
for the applicants and the answers thereto 
on behalf of the respondent. There were, 
however, some contentions put forward on 
behalf of the respondent which had nothing 
to do with the arguments for the appli¬ 
cants, but were in form and substance in¬ 
dependent arguments, why in the present 
matter the order applied for should not 
be made. I do not, however, propose to 
deal with all of them at any great length 
but shall content myself with a brief re¬ 
capitulation of the arguments and a brief 
statement of my own views thereon. Jn 
fact, what the learned Vakil for the respond¬ 
ent did was to take every one of the 
clauses in s. 45 and try to show that this 
was not a proper case in which the order 
should be made. He said that the present 
case could not be regarded as one of any 
injury to any franchise. That argument I 
believe was advanced on the supposition 
that on the fresh date of election there was 
to be merely a nominal election as there 
was only one candidate. There may be so; 
but if, as I have found, the notification 
dispensing with rr. 2, 3 and 4 is not effec¬ 
tive for the purpose, then it follows that 
there was no proper date fixed for election 
and that fresh nominations should also 
have been received. The right to nomi¬ 
nate a candidate is undoubtedly part of 
the franchise and I fail to see how a denial 
of that right does not constitute a denial 
of the franchise. 

The respondent's Vakil also argued that 
there was no breach of duty by the Com¬ 
missioner. On my findings it is perfectly 
clear that if the notification was not valid 
Bud he purported. to act on the strength of 
that notification there was breach of duty. 
In any case, the provision in r. 6 is per- 
mctly clear that notice of three days should 
he given and the omission to give it is 
B clear omission to do that which was in¬ 
cumbent on him. 

It was also attempted to be argued on 
behalf of the respondent that the petition- 
had other adequate and legal remedy 
Buck as by suit. I do not propose to dis- 
bbbs this question at any great length. 
Ahere is a decision, though unreported, by 

®ne present Chief Justice to the effect that 
^ tficre VQter as such has no independent 


right of suit in such circumstances. But 
apart from that decision altogether I fail 
to see how a remedy by suit after the 
election is held, can be regarded as an ade¬ 
quate remedy. The right of suit which 
the Vakil for the respondent referred to 
was a right of suit after the election is 
allowed to be held and a Councillor is 
elected and I for my part venture to think 
that there could be no such right of suit. 
All the cases referred to by the Vakil for 
the respondent were suits by the defeated 
condidates themselves. Mr. Rangasami 
Iyengar also advanced an argument at one 
stage that the effect of making an order as 
applied for will be to contravene other sec¬ 
tions of the Act. But my attention has not 
been drawn to any such sections. The only 
argument of the learned Vakil for the re¬ 
spondent which pressed me somewhat had 
reference to the clause in s. 45 of the Speci¬ 
fic Relief Act which is to the following 
effect:— 

“Nothing in this section shall be deemed 
to authorize any High Court— ‘ 

(/) to make any order binding on the 
Secretary of State for India in Council, 
on the Governor-General in Chuncil, on 
the Governor of Madras in Council, on 
the Governor of Bombay in Council, or on 
the Governer in Council of Fort William 
in Bengal.” 

Mr. Rangasami Iyengar argued that ev^n 
though the order in this case may only be 
directed to the Commissioner restraining 
him from holding the election on a particu¬ 
lar date, since the Government has fixed the 
date, any such order restraining him must 
be regarded as an order binding on the 
Government and, therefore, not capable of 
being passed by the Court. The expression 
“binding on the Government” is a some¬ 
what curious expression. It is not quite 
clear that by that expression the Legislature 
intended anything more than merely orders 
passed against the Government, following 
in that respect the English Law. When 
we speak of an order being passed binding 
on a person, it can only be because he was 
a party to the order or else is so otherwise 
circumstanced as to have obligation cast 
on him by reason of the order to carry it 
out. When an order does not purport to 
be against a party and cannot of its own 
force oblige any party to do any act or to 
refrain from doing any act, it cannot be said 
that the order is binding on such party. 
So undefstood, it seems to me,:that any 
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order that the Court may pass restraining 
the respondent from holding an election 
on a particular date cannot be said to be 
binding on the Government; because the 
Government are under no obligation by 
reason of the order'to do anything or to 
omit to do anything. If, however, any 
other construction of the expression should 
be adopted, it will result in the Court being 
unable in most matters to make any order 
against any public servant of Government 
who may also be understatutory obligations 
towards the public as in this case to con¬ 
duct himself in a particular manner. The 
order, if and when made will only be 
against the Commissioner requiring him 
to do an act or refrain from doing an act 
and it is impossible to see that such an 
order can be regarded as an order binding 
on the Government, except in the sense 
that the Government may have no power 
to direct the Commissioner to the con- 
trarv. 

The learned Vakil for the respondent 
urged in conclusion the usual argument in 
all such cases, that whatever might be the 
rights and wrongs of the matter, ihe Court 
should not in the exercise of its discretion 
pass the order applied for. But as I have 
already observed, there would have been 
considerable force in such an argument if 
all that had to be done in the fresh election 
was only to hold a nominal election un¬ 
contested with only one candidate and 
requiring only a few formal votes to 
be recorded. As already indicated by 
me if I had come to such conclusion, I 
should certainly have been prepared to 
refuse the order applied for in spite of 
the fact that according to my view three 
days’ notice of every election was bound 
to be given under r. 6. But the notifica¬ 
tion of the 28th of September being in 
my view not a proper or valid notification 
for the purposes of r. 5 and in any case 
the 30th September having passed, it fol¬ 
lows that the Commissioner has no power 
hereafter either to hold an election on that 
date or to dispense with the operation of 
rr. 2, 3 and 4 for the purpose of the election. 
The provisions in rr. 2, 3 and 4 are sub¬ 
stantive provisions and are calculated to 
alfect materially the election in question. 
I did not understand the learned Vakil 
for tha respondent to contend that even 
if according to my view there was a right 
in the voters to make fresh nominations, 
jiud the respondent was denying such 


right, I should still: in the exercise of my 
discretion refuse the order. ^ - 

The date for fresh election fixed, in the 
notification was the 30.th of September. 
That day is now passed. No question how 
arises of the election being held without 
another date being fixed by the proper 
(authority under r. 5. In the view I have 
taken of r., 6, at least three days’ notice 
of the election should be given as pro-, 
vided therein even in respect of an elec¬ 
tion for which . a fresh date is fixed under 
r. 5. It will be a matter for the proper 
authorities hereafter to consider whether 
having regard to all the circumstances 
they would make a special order under r. t5 
dispensing with rr 2, 3 and 4.or consent 
themselves with fixing a suitable date 
so as to allow of the operation of those 
rules. In view of the fact that the 3t>th 
of September the date fixed by the noti'- 
fication referred to for the holding of the 
election is now unavailable for the pur¬ 
pose there is now no necessity to"* pass any 
order with regard to it, and I think the 
requirements of the ca^e -will now be ,met 
by my making an order that the res¬ 
pondent be restrained from holding an 
election on any fresh date -without 
having such date fixed by notification by 
the proper authorities under r. ,’5 or without 
three days’ notice of the date fixed for elec¬ 
tion under r. b. And I direct accordingljt. 
The respondent will pay the petitioners, the 
taxed costs of the application. '’c ! 

V. N. V. Rule .made ahsolut&i 


i 

<• . • 

LAHORE HIGH COURT. 

Second Civil Appeal No. 13t»7 op 1926.: > 

October 22, 1926. - J 

Pi'eeent: —Mr. Justice Addison, i . 
NIHALA RAM and another—Plaintiffs-t 

Appellants 

f 

versus > 

PUNNUN RAM AND OTHERS—DEFENDANTS 

—Respondents 

Punjab Pre-emption Act (/ of 1913), s. 3‘.{5)~T'Ri‘ 
hnquiskinent of reversionary right, whether 
Hindu Law—Widow's estate, nature of — Alitnaiioli 6y 
widow, validity of — Reversioner's interest tn 
perty alienated. 

A surrender or relinquishment for consideration 
by a reversioner of his right to sue to set aside au 
alienation by a Hindu widow is not a sale for pur¬ 
poses of pre-emption, [p. .31, col. 2.] 

Raj Bahadur v. Jagrup Pande (2;, foUpwodt 
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Widows in Hindu I^aw succeed to a limited estate 
and have dominion over^the property which comes to 
them though this is circumscribed by certain limita¬ 
tions for the protection of the reversioners. An alie¬ 
nation by a Hindu widow is not void but only void¬ 
able at the instance of reversioners, [p. 31, col. 2.] 

A reversioner does not succeed to property alien¬ 
ated by a widow but has to sue for such property and 
establish his right to it A reversioner has thus a 
right to avoid an alienation made by a widow but he 
cannot be compelled to exercis this right, [ibid.] 

Second appeal from, a decree of the Dis¬ 
trict Judge, Dera Gbazi Khan, dated the 
8 th January, iy2li, reversing that of the Ad¬ 
ditional Subordinate Judge, Fourth Class, 
Dera Ghazi Khan, dated the 25th Novem¬ 
ber, 1925. 

Mr. M.L. PuHj for the Appellants. 

Mr. J. N.'Aggarwal, for the Respondents. 

JUDGMKNT. —Paera Ram died leav¬ 
ing two 8303, Wain Ram and Parshotam 
Ram, and two daughters. His sons succeed¬ 
ed to his estate and they were succeeded 
by their widows, Musammat Popati Bai 
and Thakari Bai. The two widows made 
a joint mortgage of the land inherited by 
:them in Aiusammat Popati Bai then died 
in lt97 and the surviving widow Musam- 
Tnat Thakari Bai sold the mortgaged land 
in 1898 to the mortgagees. Musammat Thakari 
Bai died in 1913. The two daughters of 
Paera Ram had issue, one of them having 
three sons, Asa Ram, Nihal Chand and 
Wasu Ram while the other has a grand¬ 
son Pokhar Das. Asa Ram and Nihal Ohand, 
two sons of one of the sisters, sued for 
possession of their share of the land alienat¬ 
ed by the widow and obtained a decree 
for possession of one-third on payment of a 
specihed sum. Wasu Ram, the brother 
of Asa Ram and Nihal Chand, then sued 
for possession of his Jth share and also 
obtained a decree on payment of a particu¬ 
lar sum. Pokhar Das, however, the grand¬ 
son of the other sister, never sued. He 
transferred whatever rights he had in half 
of the property in favour of Dharu Ram, 
8 on of Asa Ram, who was one of the 
plaintiffs in the first suit. Therefore, Dharu 
Ram executed a deed of relinquishment in 
favour of the vendees on the 4th February, 
1924, the consideration being Rs. 370. His 
Uncles Nihal Chand and Wasu Ram then 
sued for pre-emption of this transfer, which 
Jas described as a sale on payment of 
Rs. 370. 

The trial Court decreed the suit but 
On appeal the learned District Judge 
Wd that there was no sale which could be 


pre-empted and he accordingly dismissed 
the suit. 

The only question in this second appeal 
is what was the nature of the transaction 
referred to. Widows in Hindu Law succeed 
to a limited estate and have dominion 
over the property which comes to them 
though this is circumscribed by certain 
limitations for the protection ’of the rever¬ 
sioners. An alienation by a Hindu widow 
is not void but only voidable at the in¬ 
stance of the reversioners, provided that 
there was no legal necessity. Reversioners 
do not succeed to the property alienated 
by a widow but have to sue for such pro¬ 
perly and establish their right to it. A 
reversioner has thus the right to avoid an 
alienation made by a widow but he may 
never exercise it and cannot be compelled 
to do so. 

* 

In the present case Pokhar Das surren¬ 
dered or relinquished his right to sue in 
favour of Dharu Ram and Dharu Ram 
relinquished his right to sue in favour of 
the mortgagee vendees. All that Pokhar 
Das or Dharu Ram w’as possessed of was 
this right to sue and in my opinion the 
relinquishment of that right was not a 
sale. It would not amount to the transfer 
of property owned. But for a certain 
consideration each relinquished his right 
to sue. It makes no difference that some 
of the reversioners had sued and had been 
successful in their suits. Pokhar Das had 
still to sue, and could not be compelled to 
sue. He or Dharu Ram had thus never 
become owner of any part of the property 
and did not sell any part of the property. 

It was held in Skams-ud-din v. Ghulam 
Hassan (1) that where a reversioner had 
obtained a decree subject to payment of a 
certain sum in a case like the present and 
sold that decree the transfer did not amount 
to a sale for the purposes of pre-emption. 
In the present case a decree even had not 
been obtained and it does not follow 
necessarily that a decree would have been 
obtained, had a suit been filed, while the 
alienation by the widow remained absolute 
until challenged. In these circumstances 
it is not necessary to discuss this question 
at great length. The deed itself is quite 
clear and amounts to this that Dharu Ram 
relinquished his rights in Pokhar Das’ right 
of succession in favour of the widows’ 

(l) 33 Iiid. Cas. 658; 42 P. R. 1917; 51 P. W R 

^ ^ m ^ t 
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vendees, the consideration being Rs. 370. 
It cannot be said that this is a sale. 

Raj Bahadur v. Jagr^tp Pande (2) is nearly 
on all fours with the present case. It was 
held there that where all that a vendor 
alienated was a right to recover possession 
of property to which he had a claim that 
did not give rise to a right of pre emption. 

Abdul Wahid Khan v. Shalukha Bibi (3) 
is also an analogous case. It was held that 
a transaction very similar to the present 
was the sale of a share in a law suit. 

I have no hesitation in agreeing with 
the view of the lower Appellate Court and 
dismiss this appeal with costs. 

ANA. Appeal dismissed 

(2) 42 Tnd. Cas. 37; 20 0. C 249: 4 0. L. J. 540. 

(3) 21 C. 496; 21 I. A. 2f>; G Sar. P. C. J. 399; Ra- 
fiqize and Jackson's P. C. No. 134; 10 Ind. Dec. (s. s.) 
961 (P. CJ. 


MADRAS HIGH COURT. 

Seco.nd Civil Appeal No. 1088 of 1923. 

February 23, 1926. 

Present: —Mr. Justice Odgers. 

M. PAZHANIANDI— Plaintiff 

—Appellant 
vei’sus 

T. NAKU and othkrs—Defendants 

—Respondents. 

C.P. C. (Act V of 190S), 0. XVJI, r. 5—Non- 
appearance— Plaintiff present in Court — Adjourn-- 
ment by Vakil refused—Dismissal of suit on merits — 
E^cct. 

The words "notwithstanding such default’* in 
O. XVII, r. 3, C. P.C., clearly imply that the Court 
is to proceed with the disposal of the suit in spite of 
the default upon such materials as are before it. If 
in the case of a plaintiff such materials fail to sub¬ 
stantiate the claim, the suit will be dismissed for this 
reason and not for default. 

Where a plaintiff is personally present in Court 
at the time when his Vakil asks for adjournment 
which is refused, there is no appearance under 0. 
XVII, r. 3. 

Second appeal against the decree of the 
Court of the Subordinate Judge, Otta- 
palayam, in A. 8. No. 14 of 1922, preferred 
against that of the Court of the District 
Muuaif. Alatur, in O. S. No. 157 of 1921. 

Mr. /^ S. Narayanaswami Iyer, for the 
Appellant. 

Mr. C. V. Mahadeva Iyer, for the Re- 
epondent. 


V . NaEQ. tSgl. o. i9^7j 

JUDGMENT.— The point taken in this 
appeal by Mr. Narayanswami Iyer is that 
the Subordinate Judge who upheld iHe 
decree of the District Munsif was wrong 
and that the procedure must be taken to 
have been under 0. IX, namely, a dis.- 
missal for default on which an application 
for restoration could be made. Theie has 
been no argument on the merits before me 
and I, therefore, adopt the finding of both . 
the lower Courts that the plaintiff in this 
case has been guilty of culpable negligence 
in not taking the st^s necessary foi* the 
trial of his suit. I^ow much has been, 
made of the fact that the plaintiff was 
personally present in Court when he had 
a Vakil there who applied for an adjourn¬ 
ment which was refused. This has rightly 
been construed not to be an appearance by ■ 
the plaintiff for the purposes of O. XLI, r. 

17, for which Second Appeal No 1734 of 
192:; is an authority. The judgment of the 
Subordinate Judge is undoubtedly a deci¬ 
sion on the merits. He finds' that the ■ 
lower Court was right in refusing the ad¬ 
journment, thalit was right in dismissing 
the suit as there was no evidence on the 
plaintiff 8 side to prove his case, that the ' 
materials on record did not permit of the ■ 
granting to the plaintiff of any relief and 
that the appeal has to be dealt with upon 
the materials on record only. 

In my view the case falls under O. XVII, 
r. 3 as pointed out by me in Visxvanatha 
Asari v. Sami Asari (1). It seems to me that 
in this view the question as to the appear¬ 
ance of the plaintiff is beside the rhark. As 
pointed out by the learned aulhorsof the Civil 
Procedure Code, Woodroffe and Matthew in 
their commentary on the section, the words ■ 
“notwithstanding such default'* in the.rule ' 
' clearly imply that the Court is to proceed ‘ 
with the disposal of the suit in spite of the 
default upon such materials as are before ■ 
it. If in the case of a plaintiff such mate¬ 
rials fail to substantiate the claim, the suit 
will be dismissed for this reason and not 
for default. It, therefore, seems to ine that 
the judgment of the lower Appellate Court 
is perfectly right and the second appeal 
must be dismissed with costs. 

V N. V. Appeal dismissed, 

d) 73 Ind. Cas. 982: (1923) M, W. N. 802:- 18 L. - 
203; A. 1, R. 19J4 Mad. 43. 
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CALCUTTA HIGH COURT, 

Criminal Revision No. 679 op 1919. 

November 8, 1919. 

Present :—Sir Shamsul Huda, Kt., 
and Mr. Justice C. O. Qhose. 

RAMA NATH BASU CHOWDHURY— 

Accused—Petitioner 
versus 

SARADA PROSAD BASU CHOWDHURY 

AND ANOTHER—OPPOSITE PARTP. 

Cr. P. C. (-Act V of 1898)t 5- ‘proviso — 'Institu^ 
tion of inquiry', meaning of—Formal order, drawing 
up of, whether necessary. 

The ‘institution of an inquiry’ within the meaning 
of 8. 147, Cr. P. 0., does not refer to the date when 
the formal proceedings are drawn up under the 
section. 

An inquiry is ‘instituted’ within three months of 
the obstruction complained of within the meaning of 
8. J47, Or. P. O., where the Magistrate hears the 
Pleaders of the parties and directs a local inquiry 
within three months of the date of the obstruction, 
even though the formal order is drawn up after three 
months. 

Criminal revision against an order of 
the Deputy Magistrate, Alipur, dated the 8 th 
July, 1919. 

Babus Manmatha Nath Mukerjee and 
Panna Lai Chatterjee, for the Petitioner. 

Babus Dasaratki Sanyal and Hira Lai 
Chakrabarty, for the Opposite Party. 

JUDGMENT. —The facts of this case 
are shortly these. The petitioner lodged 
a complaint before the Sub-Divisional 
Magistrate of Alipur on the 24th April, 1919, 
to the effect that there was an ejmali privy 
belonging jointly to himself, to the opposite 
parties and to certain other co-sharers, and 
that the opposite parties on the 13th Feb¬ 
ruary, 1919, put up a fencing on the passage 
leading to the privy thereby shutting out 
the petitioner and the female members of 
hia house from using the said privy. The 
^titioner prayed that an order under s. 147, 
Dr, P. C., may bo made directing the re- 
Kioval of the obstruction. • The Magistrate 
passed an order calling upon the other side 
to show cause on the bth May, 1919. A 
report wm then called for by the Magis- 
^l^ich was received by him on the 
tythMay, 1919, and on perusal of the report 
ue ordered proceedings under s. 147 to be 
arsTO up. On the 16th J une, 1919, the Sub- 

Magistrate transferred the case 
0- Dutt, Deputy Magistrate, for 

taken up on the 
half f u was contended on be- 

thrAft opposite parties that a period of 
dafA having elapsed between the 

Of the erection of the fencing and the 

i 


institution of the inquiry, the case could not 
proceed in view of the proviso to s. 147, Cr. 
P. C. The Magistrate accepted this conten¬ 
tion and refused to proceed further. 

It has been argued before ua that in this 
case the inquiry was instituted within three 
months of the obstruction and, therefore, 
the Magistrate was wrong in holding that 
the proceedings could not continue. It 
appears to us that this contention is sound 
and must prevail. 

Il seems to us that the inquiry was in¬ 
stituted within the meaning of the proviso 
at the latest on the 6th May, 1919, when the 
learned Magistrate heard the Pleaders of 
the parties and directed a local inquiry by 
Mr. Ghose. We are not prepared to accede 
to the argument that the institution of the 
inquiry meant the date when the formal 
proceedings were drawn up under the sec¬ 
tion such an interpretation of the section 
would make its working difficult and we 
think the words of the section are wide 
enough to justify such a conclusion as to 
which we have come. 

That being our view, the order of the 
Magistrate refusing to proceed with the case 
must be set aside and he should be directed 
to proceed under the provisions of s. 147 
and dispose of the case on the merits. 

A. N. A. liule ‘made absolute: 

Proceedings revived. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 301 op 1926. 

(Criminal Revision Petition No. 265 

OF 19iffi.) 

March 19, 1926. 

Present: —Mr. Justice Wallace. 

In re N. M. RAMA RAJA— Accused No. 9 

—Petitioner. 

Presumptions—Judicial acts—Presumption of re- 
gularity—Execulion proceedings—Legality of warraiit 

—Burden of proof. 

The presumption is that all proceedings taken bv 
a Court ill execution are in proper form and if a 
person challenges the legality of a warrant in e.xecu 
tion of a decree, lie must advance and prove the facu 
on which he wishes to rely. 

Petition, under ss. 435 and 439 of the Or 
P. O., 1896, praying the High Court to re¬ 
vise the judgment of the Court of th© 
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Sub-Divisional Magistrate, Melur, in Crimi¬ 
nal Appeal No. 123 of 1935, preferred 
against that [of the . Court of the Second 
Class Magistrate, Dindigul. 

Mr. N. Rajagopalan, for the Petitioner. 

ORDSR. —The presumption is that all 
proceedings taken by the Court in execu¬ 
tion are in proper form and if petitioner 
wanted to challenge that point, he must 
advance and prove the facts on which he 
wishes to rely. In order to show that the 
warrant was illegal, the petitioner had to 
show (1) that the leave of the Court to exe¬ 
cute was not obtained, (2) that the debt was 
proveable in insolvency. Neither point 
was raised by him before the trial Court, 
and it was petitioner’s duty to raise them 
there, so that findings of fact could be given 
thereon in that Court. I am not prepared 
to interfere in revision on behalf of a peti¬ 
tioner who wishes to raise here points of 
fact which he did not put before the trial 
Court. 

The petition is dismissed. 

V. N. v. Petition dismissed. 


CALCUTTA HIGH COURT. 

Criminal Appeal No. 325 of 1926. 

August 13, 1926. 

Present Mr. Justice Duval and 
Mr. Justice Graham. 
liULAS CHAND BAID— Accused— 

Appellant 


versus 

EMPEROR— Respondent. 

Cr P C. {Act V of }808 as amended by Act XVIII 
of lOMi.s. 238 {2)A'-Ckarge for substantive offence— 
Conciclion for abetment, legality of—Separate charge, 
whether necessary-Accomplice, uncorroborated cii- 


Where an accused is charged for a Bubstautive 
..ffciicc he cannot be convicted of the abetment of the 
ulYcncc -without framing a charg# for such abetment. 


imsafe to roly on the uncorroborated evidence 
. f a (U)inplaiuant where he is also an accomplice m 

coinniitling the olTenoe. [ifctci.] , .t . 

y\ppeal against an order of the Addi¬ 
tional Chief Presidency Magistrate, Cal- 
ouUa, dated the 27th May, 1926. 

Mr. Langford James^ Babus Dchendra 
A/aram Bhattacharjee^ Rabindra Nath 


Chowdhury and Dhirendra Kumar BosCt 
for the Appellant. 

Mr. Khundkar, (Deputy Legal Remem¬ 
brancer), for the Crown. 

JUDGMENT. 

Duval, J.—In this case, the accused 
was put on his trial under s. 420, Indian 
Penal Code, before the Additional Chief 
Presidency Magistrate and sentenced to 
one year’s rigorous imprisonment. The 
case against him is that he went to the 
complainant’s gaddi on some business and 
subsequently he met the complainant with 
a Bhatia. The Bhatia then produced a 
hundred rupee note and said that he 
could prepare notes like that. On the fol¬ 
lowing day, the Bhatia made a hundred 
rupee note in the presence of the complain¬ 
ant and the accused and the complainant 
was satisfied that the Bhatia was a man 
who could double notes. Then an arrange¬ 
ment was come to under which the Bhatia, 
the complainant, and the accused were to 
get a share each in the profits of the 
doubled notes in a certain proportion, 
the complainant taking the biggest share 
presumably because he was the man who 
was to supply genuine thousand rupee 
notes for the purpose. Then, on the next 
day, the 15th February, the complainant 
borrowed a thousand rupee note and went 
with the accused to the Bhatia, and the 
Bhatia made one forged note (apparently 
unnumbered) by some chemical process 
and gave 21 unfinished notes to the ac¬ 
cused to keep. The complainant was then 
asked to bring 21 different thousand rupee 
notes, 60 that these 21 unfinished notes 
could be completed by having the num¬ 
bers reproduced on them from the genuine 
notes. The story then is that the com¬ 
plainant could only raise 8 thousand rupee 
notes and that •thereupon they met at the 
accused’s j/addi in the evening. The Bhatia 
came there with some chemicals and vari¬ 
ous processes were performed and suddenly 
apparently the whole of the notes, genuine 
notes and other notes, got burnt. As a 
matter of fact, it appears that the 8 thou¬ 
sand rupee notes somehow must have been 
extracted from the bundle as they were 
subsequently cashed in the Currency Office. 
The complainant, however, lost this money 
and the Bhatia disappeared. The complain¬ 
ant complained to the Police and the ac¬ 
cused has been put on his trial and sen¬ 
tenced as I have said. The conviction has 
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■been under s. 420 read with s. 114, Indian 
Penal Code, 

Now the evidence against the present 
accused consists simply of the evidence 
of the complainant himself: and it is 
urged on accused’s behalf that this is in¬ 
sufficient to warrant a conviction. For the 
appellant it is argued, to begin with, that 
the charge was under s. 420, Indian Penal 
Code, and that the provisions of s. 238, Or. 
P. 0., do not extend to justify a conviction 
without any charge being framed for abet¬ 
ment of an odence under s. 420 instead of 
s. 420 itself. For the Crown, it is urged 
that in the present case the defect, if any, 
in the charge is immaterial, because the 
accused fully know before the charge was 
framed the case he had got to meet; and 
it is also urged that there might equally 
well be a conviction under s.420, Indian 
Penal Code. I am of opinion that it was 
necessary to frame a charge of abetment, 
if that was the charge on which the man 
was tried and convicted. But I do not 
base the decision I am about to give on 
that alone. 

Now the defence was that the accused 
was equally as much hood-winked and 
swindled by the Bhatia as the complainant 
and that he cannot, therefore, be convicted 
as being an abettor of the Bhatia in this 
swindle. It is in evidence and it is not 
denied that towards note-doubling, the 
accused also produced two thousand rupee 
notes. But it is urged that he was the man 
who introduced the complainant to the 
Bhatia and that when the complainant 
found that his eight thousand rupee notes 
had disappeared, the accused did not join 
with him in finding fault with the Bhatia 
but he took him home and said that things 
were all right and that the money could 
be recovered. It is also urged that the 
whole of the evidence that of the 

complainant, it is not sufficient to justify 
the conviction. The complainant is an 
accomplice in an attempt to swindle the 
Government and the public by the issue of 
forged notes and it would be unsafe to rely 
on his uncorroborated evidence as an ac¬ 
complice as to what the Bhatia did and 
what the accused did. In this state of evi¬ 
dence, I am by no means convinced that 
it is sufficient to justify the conviction of 
the present accused. He, no doubt, intro¬ 
duced the Bhatia to the complainant, but 
beyond that there is nothing to show that 
both of them might not equally have been 


duped by the Bhatia. If that is the evi¬ 
dence, and if there is no direct evidence 
that the present accused was really in 
league with the Bhatia or that he found out 
that this Bhatia could do the trick and so 
asked the complainant whom he knew to 
be a more monied man than himself to 
join in the swindle, this is not, in my opin¬ 
ion, sufficient to prove that the accused, 
who must have the benefit of doubt, if 
there is any, actually was a party with the 
Bhatia in trying to induce the complainant 
to part with hia money. 

In this view, I would allow the appeal and 
acquit the appellant. The appellant will 
also be discharged from his bail. 

Graham, J.—I agree. As regards the 
legal objection that the accused could not 
be convicted of the abetment of the offence 
when there was a charge against him of 
a substantive offence under s. 420, Indian 
Penal Code, it seems to me, having regard 
to the provisions of s. 238, Gr. P. C., that 
this objection must be held to be well- 
founded. Sub-section 2A of this section 
was inserted by Act XVIII of 1923 and, 
having regard to the manner in which the 
section expressly makes mention of an at¬ 
tempt to commit an offence, while it is 
silent with regard toabetment of the offence, 
the inference, it appears to me, to be that, 
in the case of abetment, it is necessary that 
a charge should be framed. 

On the merits, it is to be observed that 
the complainant, on his own showing, was 
an accomplice in a swindling transaction. 
That being so, little reliance can be placed 
upon his evidence. Furthermore, it cannot, 
I think, be said that the circumstances 
which have been proved in this case are 
inconsistent with the appellant having been 
duped as well as the complainant. In my 
judgment, the prosecution have failed to 
prove any facts which may be said to have 
established the guilt of the accused beyond 
all reasonable doubt. 

I agree, therefore, that the appeal must 
be allowed. 

A. N. A. Appeal allowed. 
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MADRAS HIGH COURT. 

Criminal Revision Case No. 760 of 1925. 

(Criminal Rbviiion Petition No. 028 

OF 1925.) 

September 8, 1926. 

Present: —Mr. Justice Wallace and 
Mr. Justice Madhavan Nair. 

In re C. M. PEDDAMALLA REDDI 

AND ANOTHER—ACCUSED—PETITIONERS. 

Penal Code (Act XLV of 1S60), s. 29J,A~Ra:^e of 
ginning factory, whether constitutes lottery—"Goods," 
■whether includes immoveable property. 

The word ‘‘goods” in s. 294A of the Penal Code 
applies not only to moveables but also to immove¬ 
able property. 

The publication of an advertisement of a lottery 
by which a ginning factory is to be raflled is an 
offence within the meaning of s. J94A, Penal Code. 

Petition, under ss. 435 and 439 of the Cr. 
P. C,, 1898, praying the High Court to 
revise the judgment of the Court of Ses¬ 
sions, Cuddapah, in Cr. A. No. 39 of 1925, 
preferred against the judgment of the 
Court of the First Class Deputy Magistrate, 
Jammalamadugu, in C. C. No. 70 of 1925. 

Messrs. V, L. Ethiraj and M. C. Sridha- 
raUy for the Petitioners. 

The Public Prosecutor, for the Crown. 

ORDER* —The chief question for deci¬ 
sion in this case is whether the act of the 
appellants, viz., publishing an advertise¬ 
ment of a Rs. 54,500 lottery, by which a 
ginning factory was to be raffled at Rs. 5 
tickets, is an offence within s. 294-A of the 
Indian Penal Code. The argument is that 
“ goods" in the section applies only to 
moveables and that if the Legislature had 
intended to include immoveable property, 
it would have said so in appropriate 
words. We are not able to accept this con¬ 
tention. The idea of the lottery was that the 
lucky winner should got the factory for 
less than its real value, viz.^ for the actual 
sum he paid for his tickets, which would 
undoubtedly be forhis benefit. Tiieproposal, 
therefore, was to do something “for the 
benefit of any person.” There seems no 
reason, short of complete oversight, why a 
lottery for moveable goods should be an 
offence and a lottery for immoveable goods 
not an offence. The general clause was 
evidently regarded as sufficient to cover 
the latter case. The Public Prosecutor has 

called our attention to the wording of the 
Pinglish Acts, still in force, 8 George I, 
Cliap. 11, s. 36 and 12 George ll’ 
Chap. XXVIII, s. 1 both of which enact 
that a lottery for “lands” is an offence. 
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We think there is no substance in this con¬ 
tention. 

The next argument is that there is no 
case proved against the 1st appellant. The 
lower Courts have found as a fact that he 
took part in the publication, and we cannot 
say that there is no evidence on which 
they could do so. It is quite clear that the 
1 st appellant’s name was throughout asso¬ 
ciated with the lottery. We reject this 
contention also. 

It is finally urged that the sentence 
is heavy. We agree with this. All that 
was called for in the circumstances was a 
vindication of the law. The lottery was not 
held and no one is the worse for the publi¬ 
cation. We reduce the fine to a fine on each 
appellant of P's. 100 (Rupees one hundred) 
each. The balance, if paid, should be re¬ 
funded. 

Fine reduced; 

V. N. v. Conviction confirmed. 


CALCUTTA HIGH COURT. 

Criminal Revision No. 635 op 1926, 

August 13, 1926. 

Present: —Mr. Justice Mukerji and 

Mr. Justice Roy. 

RAM DAS SINGH and others—Accused— 

Petitioneri 

versus 

E.MPEROR —Opposite Party. 

Pcuul Code (Act A'Lr of 1300), s. I$S—Disobedience 
of ordcr—Acciiscd's knowledge of order, duty of pro- 
sccution to prove—Pf'omulgation of order, whether 
sulUcienl. 

Jt is the dvity of tlie prosecution in a case under 
B- 1S8, Pfiial (to ])rovo by positive evidence 
that the aocuseil li.iU knowledge of tne order with the 
disobedienoc of whicli lie is charged and the proof of 
genenil nolilication promulgating the order does not 
satisfy tlie reiiuirements of the section, [p. 37, col. 1.] 

Pmperor v. Abdtilldli (1), followed. 

Criminal revision against an order of 
the Additional Presidency Magistrate, Cal¬ 
cutta, dated the 2l8t June, 1926. 

Habus ^ures Chandra Taluqdar and 
Maheiidra Kumar Chose, for the Petitioners. 

liabu Manindra Nath Banerjee, for the 
Opposite Party. 

JUDGMENT.—The petitioners, who 
are live in number, have been convicted 


ftAM DAS SINGH V. EMPEROR. 
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]5y the Additional Presidency Magistrate 
of Oalcutta under s. 188 of the Indian 
Penal Code. The eharge against the peti¬ 
tioners was that they had disobeyed an 
order which was passed under s. 144 of the 
Or. P. 0. by the Chief Presidency Magistrate 
on the 4th April, 1926. The order directed 
the public generally not to assemble or 
proceed in parties of more than five in num¬ 
ber when frequenting streets and public 
places of Calcutta within a certain specifi¬ 
ed area. That the petitioners violated this 
order is clear from the finding of the 
learned Additional Presidency Magistrate. 
To convict the petitioners under s. 188 of 
the Indian Penal Code, however, it is neces¬ 
sary that it should be established that the 
petitioners knew that there was such an 
order which prevented them from assembling 
or proceeding in groups of more than five 
as referred to in the order. As regards this 
the learned Chief Presidency Magistrate 
held that there was a proper promulgation 
of this order in accordance with the provi¬ 
sions of 8, 134, cl. (2) of the Cr. P. C. The 
learned Magistrate was also of opinion that 
because such a promulgation has been 
proved it was not open to the petitioners 
to plead ignorance of the contents of the 
order. In my opinion the learned Magis¬ 
trate was not right in the view that he 
has taken of the matter. Section 188 of 
the Indian Penal Code requires that it 
should not merely be proved that there 
was an order which was duly promulgated 
but that also that the accused person who 
is going to be convicted under the section 
was aware of it. That the promulgation is 
not sufficient to establish this knowledge 
has been held by the Lahore High Court 
in the case of Emperor v. Abdullah (1). 
In that case the learned Judges observed 
that it is the duty of the prosecution in a 
case under s. 188 of the Indian Penal Code 
to prove by positive evidence that the ac¬ 
cused had knowledge of the order with the 
disobedience of which he is charged and 
that a proof of general notification pro¬ 
mulgating the order does not satisfy the 
requirements of the section. With this 
observation of the learned Judges I entire¬ 
ly agree. It is true that it was open to 
the learned Magistrate to take into con¬ 
sideration the facts and circumstances of the 
case including the fact that the petitioners 
lived at the place where according to the 


(1) 63 Ind. Cae. 865; 22 C. L. J. 705. 


Police Officer the order was duly promul¬ 
gated in accordance with the provisions of 
8 . 134 cl. (2) and to come to a finding that 
the petitioners individually had knowledge 
of the order itself. The learned Magistrate, 
however, has not thought fit to draw any 
such inference from the facts and circum¬ 
stances of the case; and the materials that 
have been placed before us by the learned 
Vakil for the Crown in this Rule do not 
satisfy us that in point of fact it may 
be held with any degree of certainty 
that the petitioners had any such know¬ 
ledge. For these reasons we are of opinion 
that one of the cardinal elements neces¬ 
sary to justify a conviction under s. 188 
has not been established and that the peti¬ 
tioners’ conviction under that section 
should accordingly be set aside. 

In the result, we make the Rule abso¬ 
lute, set aside the conviction of the peti¬ 
tioners under s. 188 of the Indian Penal 
Code and the sentences that have been 
passed on them all and direct that the peti¬ 
tioners be acquitted and discharged. 

A. N. A. Rule made absolute 

Accused acquitted 


BOMBAY HIGH COURT.- 

Criminal Reference No. 53 of 1926 

June 23, 1926. 

Present;—Mr. Justice Fawcett and 
Mr. Justice Madgavkar. 
EMPEROR— Prosecutor 

versus 


xtaVtIA KUUKAJN- 

NAVAR AND ANOTHER—Accused. 

Explosive Substances Act (VI of 1908), ss. A ?■ 
Prosecution for ofence under Act triable by Court, 
Session Consent of Government, necessity o/—Co? 
viiual before obtaining consent, validity of. ^ 

The conYnittal of a person to a Court of Session fi 
being tried for an offence under the ExplosTvTsn 
Btaiicee Act which is exclusively triable bv IVou 
of Sessioii X8 not vitiated hv fhl ^ 

the consent of the Government CtlTnr'" 
in accordance with the proWsSL of « 7 
inasmuch as in a case exclusively trhfhfp I ^ 
aossion committal proceedTnerarf ^ ' 

and the trial begins only after ^ inquir 

the framing of the chLge The ^ 

however, cannot proceed uith the trifi nT”® 
mitment before obtaining ^ such cod 

iduung the necessary sanction. 
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Criminal reference made by the Sessions 
Judge, Belgaum. 

JUDGMENT. —In this case the two 
accused have been committed to the Sessions 
Court of Belgaum for trial on charges of 
offence under s. 4 of the Indian Explosive 
Substances Act, VI of 1008. The Sessions 
Judge has referred the case to us on the 
ground that the sanction of Government for 
the prosecution of the two accused has not 
been obtained in accordance with s. 7 of 
that Act. We are asked to quash the com¬ 
mitment in toto, in order that the prosecu¬ 
tion may obtain the necessary sanction and 
begin proceedings afresh. 

Section 7 of the Act in question says: 
“No Court shall proceed to the trial of any 
person for an offence against the Act ex¬ 
cept with the consent of the Local Govern¬ 
ment or the Governor-General in Council." 
It is to be noted that these words are not 
as wide as some similar enactments in the 
Or. P. C. For instance, s. 132 says; “No 
prosecution shall be instituted" without 
the necessary sanction. Sections 195, 196 
and 197, Cr. P. C., use the wide language 
“No Court shall take cognizance of ” the 
offence without the Government sanction. 
And s. 339 says “No prosecution shall be 
entertained" without the requisite sanc¬ 
tion. In such cases clearly sanction is 
necessary to the institution or entertain¬ 
ment of the prosecution before a Court can 
take cognizance of the offence. But s. 7 
of Act VI of 190S only restrains the Court 
from proceeding to the trial of any person 
for an offence under the Act except with 
this consent. 

The committal proceedings are only an 
“inquiry” as defined in cl. (/c) of 8. 4 of the 
Cr. P. C. and as is shown by the heading 
to Chapter XVIII of the Code, An offence 
under i. 4 of Act VI of 1905 is triable ex¬ 
clusively by a Court of Session. (SeeSch. II 
“Offence against other laws," Cr. P. G.) 
In a case exclusively triable by a Court of 
Se.ssion, the trial begins only after the 
commitment and the framing of the charge: 
cf. In re NarayanaswamyNaidu (1). There¬ 
fore we are of opinion that it is not neces¬ 
sary to quash tlie committal proceedings 
for the want of the sanction does not in¬ 
validate those proceedings any more than 
the proceedings of the preliminary Police 
inquiry. As, however, the Sessions Judge 
cannot proceed with the trial of the accused 


,|, 1 In.i Cns. 22«; .*^2 M. 220; M. L. T. 23.*^; 10 .M. 
1, ,1 loi. ).. -J. 102. 


on that commitment without the requisite 
sanction, he should arrange to postpone 
the trial till it is obtained. The pro¬ 
ceedings should be returned with these 
remarks. 

A. N. A. Order accordingly. 


CALCUTTA HIGH COURT. 

Criminal Revision No. 399 op 1926. 

July 16, 1926. 

Present :—Justice Sir George Claus 

Rankin, Kt., and Mr. Justice Roy. 

BHUSAN CHANDRA HAZRA— 

Petitioner 

versus 

KANAI LAL ADDYA and another— 

Opposite Partt. 

Penal Code (Act XLV of ISOO), ss. 30^, UD—Sen¬ 
tence — Adequacy—Ultimate consequences to be con- 
sidcred. 

In considering? the adequacy of sentence a Court 
should take into account the ultimate consequences of 
the acts committed by the accused and not merely 
tlicir immediate results, [p. 39, col. 1.] 

Criminal revision against an order of 
the Additional Sessions Judge, Howrah, 
dated the 1st February, 1926. 

Mr. A. C. Miikfierjee and Babu Satindra 
Nath Mnkerjee (for Babu Syama Prosad 
Mukerjee)^ for the Petitioner. 

Mr. Khondkai\ for the Crown. 

Mr. B. C. Chatterjee and Babu Probodk 
Chandi'a Chaiterjety for the Opposite Party. 

JUDGMENT. 

Roy, J* —'I'he aecueed in this case 7 in 
number pleaded guilty to a charge under 
the latter part of s. 304 read with s. 149, 
Indian Penal Code. The circumstances 
which led to the death of Hem Kumar 
Hazra are as follows:—On the 16th April 
last he was called out of his bed by Chandra 
Kumar Pal to a tank filled up land where 
he was attacked by several people with 
fists and kicks and apparently the kicking 
was continued until he collapsed. He was 
carried home and he complained of great 
pain in the abdomen. Thereafter he was 
taken to the Hospital where the Assistant 
Surgeon examined him and found a number 
of injuries. On the 18th April, Hem Kumar 
died of peritonites and it appears that, that 
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was due to the internal injuries received 
on his abdomen on the night of the 1^1^ 
April. When the case was taken up be¬ 
fore the learned Additional Sessions Judge 
of Howrah the accused pleaded guilty and 
the Judge accepted the plea and dealt with 
four of the accused, namely, Kanai, Bepin, 
Abani and Gopinath under s. 562 of 
the Or. P. O., and he inflicted a fine of 
Rs 150 each on Chandra Kumar, Khirode 
and Surjya Kumar, and he directed that 
the fines should be paid to the deceased s 
widow. It is against this decision that 
there is this application for enhancement 
of the sentence. AVe understand that the 
fines have been deposited but have not 
been accepted by the deceased s widow. 

The present application is for the en¬ 
hancement of the sentences of these ac¬ 
cused persons. For the Crown it is ac¬ 
knowledged that the sentences are some¬ 
what inadequate. In fact the Crown has 
joined with the petitioner in this case. 
The learned Counsel appearing for the ac¬ 
cused contends that the ofe^ce committed 
w*,8 really one under s. 323 Penal Code. 

He points to an earlier incident that hap- 
pened that night. It appears that at 
9-30 p. M. there was a quarrel between Fanna 
Lai and the deceased. There was a scuffle 
and the deceased had also two falls. He 
seems, thereafter, to have gone to bed with¬ 
out any complaint about any hurt to 
self The learned Counsel also points to 
the’injuries simple enough as described 

by the Assistant Surgeon, and he contends 

that there was no serious oflence committ¬ 
ed. We have looked into the commitment 
record and we consider that the sentences 
passed on the accused are inadequate. No 

doubt, the facts that there was an earlier 
occurrence, that the injuries at first were 
considered to be simple and that there was 
a counter-case, probably influenced the 
Judge in giving a lenient sentence, but 
it is the ultimate consequences of the 
acts committed by the accused which will 
have to be taken into account. The earlier 
incident does not appear to us to have 
anything to do with the death of the de¬ 
ceased. There was a simple quarrel and 
the deceased thereafter went to bed and 
there was no complaint of any injury. On 
the other hand, immediately after the 
assault by the accused the deceased com¬ 
plained of pain in his abdomen and he was 
taken to the Hospital where peritonites de¬ 
veloped, and according to the evidence of 


the Civil Surgeon the kicks and blows 
which he complained of are quite consistent 
with the injuries received. The Assistant 
Surgeon found the injuries to be simple on 
a cursory examination, but the injuries 
were internal and the man seems to have 
died as a result of such injuries. 

In these circumstances we think that the 
sentence should be enhanced. The learned 
Counsel contends that there are no circum¬ 
stances before us on which we can reason¬ 
ably deal with the accused. But the evi¬ 
dence before the Committing Magistrate is 
before us and we may take it that when 
the accused pleaded guilty to the charge, 
they more or leas accepted that evidence. 
The evidence discloses the different acta 
which the different accused took in the 
case and I think we ought to deal with the 
case on that basis. 

The learned Sessions Judge has dealt 
with four of the accused under s. 562, Cr. 
P. C. Three of these are mere boys aged 
16 or 17 years. Gopinath one of the accused 
is described as being about 21 years old. 
This Gopinath was before the Sessions 
Judge and I take it that the Sessions 
Judge was satisfied that Gopinath was 
below 21 years of age. I do not like to 
interfere with the sentence passed in the 
case of these four accused, namely, Kanai, 
Bepin, Abani and Gopinath. Making every 
allowance possible in the case of the others, 
namely, Chandra Kumar, Khirode Prosad 
and Surjya Kumar, I consider that the 
ends of justice will be met if a sentence of 
one year’s rigorous imprisonment be inflict¬ 
ed on each of them under s. 304, Part II, 
read with s. 149, Indian Penal Code, and it 
is ordered accordingly. 

The fines, if paid, will be refunded to the 

accused. 

Rankin, J,—I would add in respect of 
the sentence of the accused that are dealt 
with under s. 562, Or. P. C., that I consider 
that we are going a long way in dealing 
with this case in that fashion, and we do #o 
having regard partly to the circumstance 
that the older men engaged in this case 


Rule made absolute. 
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DIN DATAL V» BMPBROB. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 531 of 1926. 

September 17, 1926. 

Present: —Mr. Justice Banerji. 

DIN DAYAL— Accused—Applicant 

versus 

EMPEROR— Opposite Party. 

Cr. P. C. {Act V of 189S), s. llOSecurity proceed¬ 
ings—Evidence of suspicion, admissibility of—Order 
binding over, when to be passed—Conclusive proof of 
e^harge, necessity of. 

Evidence that a person was suspected of having 
committed murders is not tlie kind of evidence ad¬ 
missible for the purpose of binding liim over to be 
of good behaviour. 

An order binding a person over to be of good 
behaviour cannot be passed unless the record upon 
which the order is passed conclusively proves the 
charge read out to him under s. 110, Cr. P. C. 

Criminal revision from an order of the 
Sessions Judge, Mainpuri, dated the 7th 
June, 1926. 

Mr. S. N. Mukerji, for the Applicant. 

The Assistant Government Advocate, for 
the Opposite Party. 

JUDGMENT. —Din Dayal has been 
bound over to be of good behaviour for 
three years, and the learned Sessions Judge 
of Mainpuri has confirmed the order. Din 
Dayal has come up in revision against that 
order. Although it is not the practice in 
revisions to look into the evidence in cases, 
specially in cases under s. 110 of the Cr. 
P. C., I am of opinion that this is one of 
those exceptional cases in which the opinion 
of the Sessions Judge that the man is a 
habitual thief and robber and amost danger¬ 
ous character and that he possesses that 
reputation in his vicinity, cannot be accept¬ 
ed. The case shows the danger of assum¬ 
ing too much because I find that only one 
witness has come from the village where 
Din Dayal lives to give him a bad charac¬ 
ter, and ho is Tej Singh, Mukhia, but Tej 
Singh's evidence really does not prove 
anything legally against the petitioner Din 
Dayal. The learned Sessions Judge has 
assumed that the deficiency of witnesses 
from the village of the accused on behalf of 
the prosecution is to be explained by the 
fact that people know him to be a bad 
character and are not prepared generally 
to come and support him. I have looked 
into the record to find some basis for this 
assumption of the learned Judge. Wit- 
iir rses, no doubt, have come forward to say 
iliut Din Dayal was susi)PCled of Imving 

ccjiumiilcd at least four murders but this 
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is not a class of evidence which is admis¬ 
sible for the purpose of binding over Din 
Dayal. See the caseof Ra/ium Aliv, Emperor 
U). A number of witnesses have been 
called on behalf of the prosecution to prove 
that Din Dayal bears the reputation . of 
being a habitual thief, dacoit and murderer. 
Curiously enough these witnesses know 
nothing about the circumstances of Din 
Dayal. Their story is most unconvincing 
and the reason given by them is that 
because Din Dayal was suspected in mur¬ 
der cases they believed him to be a man of 
bad character. Some witnesses have come 
forward to give evidence that as Din Dayal 
sits on a bridge with a lathi with some 
people who are hadmashes they believed 
him to be a hadmash too. There is no evi¬ 
dence that these persons with whom Din 
Dayal associates are badmaskes. 

The learned Magistrate has referred to 
the evidence of Bhatele Shiam Behari Lai as 
proving the bad reputation of the peti¬ 
tioner. 1 have read that evidence. It proves 
absolutely nothing against Din Dayal, and 
as a matter of fact, this witness does not 
•ven know Din Dayal by sight. He, how¬ 
ever, says that Din Dayal was suspected of* 
having murdered his karinda. This being 
the state of the-evidence it is unnecessary 
to go into details regarding the evidence 
called for the defence. A good volume of 
evidence was called on behalf of Din Dayal 
but has been brushed aside by the Court 
of first instance on the ground that these 
witnesses mostly did not associate with Din 
Dayal long enough to be able to give any 
evidence of good character. Some of them 
are witnesses living in the village of Din 
Dayal. I have examined all the evidence in 
the case. Although I realise the diflSculties 
of the prosecution in cases under s. 110 of 
the Cr. P. U., I cannot, however, shut my 
eyes and maintain an order unless the 
record upon which the order is passed is 
such that it proves conclusively the charge 
read out to an accused person under s. 110, 
Cr. P. C. The difficulties can very easily 
be overcome if the person responsible for 
the prosecution of a case under s. 110 
carefully bears in mind the observations 
of Mr. Justice Chamier in the case of 
Beeliai v. Emperor (2). I set aside the order 

(1) 20 hid. Cas. 231; 11 A. L. J. 461; U Cr. L. J 

•107. ^ _ 

(2) 2GInd, Cas. 153; 12 A. U J. £137; 15 Or. L. J. 
705. 
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binding over Din DayaL If he is in custody 
he will be forthwith released. 

A. N. A. Order set aside. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 196 of 1926. 

June 14, 1926. 

Present: —Mr. Justice Banerji. 
NIHAL AND OTHERS—Accused—Applicants 

versus 

EMPEROR— Opposite Party. 

Cr. P. C. {Act V of 1898), ss. 110, 112, SSTStcxirity 
jyroetcdings—Preliminary order—Substance of in¬ 
formation not recorded, effect of — Irregularity. 

However guilty a mau may be he is entitled to a 
trial which is not a sham but a real trial, where the 
accused knows something about what is happening, [p. 
41, col. 2.] 

Merely setting out in a notice under s. 112 of the 
Cr. P. O., that a man is a habitual thief or robber 
and having the prosecution witnesses ready there and 
then to go on with the case is not what the Legis< 
lature contemplated under that section. The law 
requires something in the nature of an indictment or 
charge containing substantial particulars indicating 
the grounds upon which the Police have given in¬ 
formation to the Magistrate. The failure of the Magis¬ 
trate to record the substance of the information which 
he has received is not a mere irregularity, which 
would be covered by s. 537 of the Cr. P. O., but is 
an illegality which vitiates the trial. [t6id.] 

Criminal revision from an order of the 
Additional Sessions Judge, Moradabad, 
dated the 22nd of February, 1926. 

Mr. S. C. Goyle, for the Applicants. 

The Assistant Government Advocate, for 
the Crown. 

-41 JUDGMENT. —This is an application 
in revision by six persons named Nihal, 
Bhama, Ghubbar, Mukhtar, Meda and Bho- 
ja, who were bound over to be of good 
behaviour by a Magistrate of the First Class 
of Bijnor. The procedure adopted in this 
case was this. On the 2nd of December 
1925 the station officer of Chandpur arrest¬ 
ed under s. 55 of the Cr. P. C. a number of 
men. They were put up before a Magis¬ 
trate on the 8th who directed a case to be 
registered and put up the next day. On the 
9th of September the Magistrate first re¬ 
corded an order purporting to be one under 
8. 112 of the Cr. P. C. as follows: 

“ Whereas it is brought to my notice that 
you the aforesaid are habitual thieves, 
burglars, cattle-lifters, and you associate 
with bad characters, you are hereby direct¬ 
ed to show cause why you should not bo 




directed to enter into a bond of Ri. 100 each 
with two sureties of Rs. 200 each to be of 
good behaviour for one year.” 

Thereafter the case began and sixteen 
witnesses for the prosecution were examined 
then and there. The accused, fourteen in 
number, it appears, were represented by a 
Mukhtar. Even then it seems to me un¬ 
desirable that, where persons are arrested 
under s. 55 of the Cr. P. C. they should not 
be told the substance of the information 
against them. As observed by Mr. Justice 
Walsh in the case of Rajbansi v. Emperor 
(1): “It is impossible to lay down any 
standard to which such notices (under s, 112) 
are to conform, but when the Legislature 
provided that a Magistrate should make an 
order in writing setting forth the sub¬ 
stance of the information received, it cer¬ 
tainly meant a great deal more than telling 
a man that he was a suspected thief, be¬ 
cause, however substantial that expression 
may be as an offensive descriptiop of an 
individual, it gives the person alleged to 
be that character not the slightest intima¬ 
tion as to what are the grounds upon which 
it is based. If that notice is sufficient, all 
that would be necessary would be to call 
upon anybody in India to show cause on 
the mere statement that he was suspected 
by the Police to be an habitual thief, but 
the procedure clearly requires something 
in the nature of an indictment or charge 
containing substantial particulars indicat¬ 
ing the grounds upon which the Police 
have given information to the Magistrate.” 
It is, in my opinion, clear that merely set¬ 
ting out in a notice under s. 112 of the 
Cr. P. C. that a man is an habitual thief or 
robber, and having the prosecution wit¬ 
nesses ready there and then to go on with 
the case is not what the Legislature con¬ 
templated. However guilty a man may be 
he 18 entitled, m my opinion, to a trial 
which 18 not a sham but a real trial where 
the accused knows something about what 
IS happening to him. I am, therefore of 
opinion that the action of the Magistme 
in not recording the substance of the in¬ 
formation he had pceived does not amount 
to a niere irregularity which would be 
covered by a. 537 of the Cr P P qq ^ 

by the learned Assistant Government 
vocate. The learned Se^innl t 

doubt states that the notice was ve^yrLne 

but he goes on to say that it was readind 

67'3?2f P- 18 A. L, J. 
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explained to the accused and as there was 
a fuller Police report, Ey. A 1, on the 
record which must have come to the notice 
of the accused or their Mukhtar, he did not 
think there was any force in the argument 
adduced on behalf of the petitioners in the 
Court below. 

For these reasons I am of opinion that 
the order passed against the accused bind¬ 
ing them over is bad in law. I set aside 
the order of the Magistrate binding over 
the six applicants dated the 11th of October, 
1925. If the District authorities are of 
opinion that action should be taken against 
them, proceedings must be taken according 
to law. 

7 . K Order set aside. 


CALCUTTA HIGH COURT. 

Miscellaneous Case No. 75 of 192G. 

May 26,1926. 

Preseni;—Justice Sir George Claus Kankin, 
KT.,and Mr. Justice Duval. 
BISSESWAR RAJ GARIA— Accused- 

Petitioner 

versus 

EMPEROR— Opposite Party. 

Cr. P. C. (Act r of 1S08}, si. 76.1,0l^(jOondasAct 
(B. C. 1 of lV23),s. Jt—Warrant — Bail—Officer's duties 
—keasonablt aviount, if should he. fixed—Surtty, if 
7 rtU 3 t have control over arrested persun—Secretary to 
(Jovernment, position of—Exec ulive order when can 
be raised by Ui'jh Court—Habeas corpus-Com- 
•missjoner of Police acliny under Goondas Act, position 

s. 4 of tlio. <1 )onclas Act where a person is 

arrested upon a warrant issued under s. 76. Cr. P. C., 

tlie business of tl>c ollicc.r who fixes tlic sum of 

monev for releasing the suspect is to fix a reaaoii- 

ftblc sum having regard to all the circumstances and 

it irtBU»irient so far as the person under arrest is 

...oncerned that he is willing to execute a bond in 

that amount. p. 13. col- 1-1 i 

11 ^wuld lie an illegal abuse of power under the 

i;o .ndas Act if a surely produced by a person, against 

whom a warrant is issue.!, is refused on he ground 

he t-annot exercise control over the person 

^‘''nio’secrlurv' to tl.c (lovornment in such rase.s is 
not in ilio position of a Court subordinate or inferior 

In Lh^ Uigli Oourl. ip. 43,col. 2.J , 

..T^-culive order can be revised only if it 

wumlhhe purview ,,£ B .191, Cr. P. C. IM.I.] 

( Co.nmissioaer of I’olice acting under a warrant 

i.Jued under the Act is not acting under the Cr. P. C\ 

''^Application for bail. 

Mr A. (.'fioudhury, Babue Satindra 
\aih Mukherjeetind Radkicalal (Jnha, for 
the Petitioner. 


Mr. B. L. Mitter^ Advocate-General,'and 
Mr. Khondkar, Deputy Legal Remem¬ 
brancer, for the Opposite Party. 

JUDGMENT. 

Rankin, J. —The petitioner in this case 
while in custody under s. 54, Or. P. 0., was 
served on the 7th of this month with a 
warrant under s. 4 of ihe Goondas Act 
signed by the Chief Secretary to the Govern¬ 
ment of Bengal. The warrant was in the 
form which had been duly notified under 
the Goondas Act in the Calcutta Gazette 
by virtue of s. 4 of the Act and it required 
the Deputy Commissioner of Police, Cal¬ 
cutta, to arrest the petitioner and it was 
provided by the form of the warrant that, if 
the petitioner should give bail himself in the 
sum of ten thousand rupees with two sureties 
each in the sum of five thousand rupees to 
attend before the Commissioner of Police, 
Calcutta, and to continue to attend, he may 
be released. That part of the warrant follows 
without variation the form which is the 
second form in the Fifth Schedule to the Cr. 
P. C. It is a form which is drawn up with 
reference tos. 76 of the Code. The terms 
of 8. 76 are in these words: “Any Court 
issuing a warrant for the arrest of any 
person may in its discretion direct by en¬ 
dorsement on the warrant that, if such 
person executes a bond with suflficient 
sureties for his attendance before the Court 
at a specified time and thereafter until 
otherwise directed by the Court, the Officer 
to whom the warrant is directed shall take 
such security and shall release such person 
from custody". Now, it is the form provid¬ 
ed under that section that is used by the 
Local Government in drawing up the 
particular form of warrant to be used under 
the Goondas Act. The petitioner in the 
present case complains at the Bar of two 
things. He says that while he applied for 
bail and tendered certain sureties as being 
sufficient sureties, his application for bail 
was illegally dealt with in two ways. First, 
he says that he was refused his release on 
the ground that he himself was not, in the 
opinion of the Deputy Commissioner of 
Police, good for Us. 10,000 and he says, 
secondly, that instead of his sureties being 
examined to see whether they were suffi¬ 
cient sureties they were considered from a 
wholly irrelevant and extraneous point of 
view, namel}', from the point of view whe¬ 
ther they were persons who were likely to 
keep the petitioner under control. Now, 
how far these two complaints of illegal 
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abuse have been verified by the evidence 
is a matter to which I shall come in a 
moment. I want to leave no doubt that 
either of these two courses would be an 
illegal abuse of power, not merely on general 
principles as regards the liberty of the 
subject but on the face of the Goondas Act 
itself and on the face of the warrant which 
is notified for use under the Goondas Act 
and which was used in this case. The idea 
that there is to be an enquiry as to whether 
the person under arrest is good for the 
sum demanded by the warrant, namely, ten 
thousand rupees in this case, is, in my 
opinion, an entirely topsyturvy idea. On 
this warrant, the business of the officer 
who fixes the sum of money is to see that he 
fixes a reasonable sum of money having 
regard to all the circumstances and that it 
is not an excessive one'and it is sufficient, 
so far as the person under arrest is con¬ 
cerned, that he is willing to execute a bend 
in that amount. As regards the question 
whether the sureties should not be merely 
sufficient in the ordinary sense but should 
also be persons who can exercise control 
over the persons arrested, there is a case 
reported as Quetn-Empress v. Rahim Bakhsh 

(1) . But that is an authority in favour of 
permitting that experiment to be mad© 
in cases where a person is to give secu¬ 
rity to keep the peace or to be of good 
behaviour. So far as this Court is concern¬ 
ed in the case of Adam Sheikh v. Empevov 

(2) . that law isobiected to and, even in cases 
under s. 118, Cr. P. O., it has been declared 
to be bad law to consider whether a surety 
is likely to have some control over the 
person arrested. For the present purpose, 
we have nothing to do with the keeping of 
peace or being of good behaviour. Ihe 
sole question in this case is a question of 
giving security to attend before the Com¬ 
missioner of Police, Calcutta, on a certain 
day and continue so to do a mere question 
of security to ensure the man s appearance, 
and I know of no authority that would 
justify any person in saying that he would 

waive aside the mere question of the suffi¬ 
ciency of the surety and embark on a con¬ 
sideration of control over the person arrest¬ 
ed. That would, in my judgment, be an 
illegal abuse of power on the face of the 
Goondas Act and the warrant. Now, the 

(1) 20 A. 206; A. W. N. (1898) 21; 9 Ind. Dec. (s. s.) 

494. 

(2) 35 0. 400; 7 Cr. L. J. 439. 


question arises whether on this petition 
these matters have been made clear in such 
a way that this Court can interfere. On the 
question whether this Court can interfere in 
revision, the petitioner, in my judgment, is 
under a great difficulty. I am not convinc¬ 
ed that the Commissioner of Police acting 
under this warrant is acting under the Or. 
P. 0. The section in the Goondas Act says 
that for certain purposes the warrant shall 
be deemed to be a warrant issued by a 
Presidency Magistrate. Now, if this matter 
be looked at as an application for revision, 
the first thing is that the applicant has not 
been to the person who is deemed to be the 
Presidency Magistrate. He has not applied 
in this case to the Chief Secretary to the 
Government of Bengal. Secondly, it has 
been held in this Court already that the 
Secretary to the Government in such cases 
as this is not in the position of a subordi¬ 
nate or inferior Court. That is the decision 
in Bhimraj Bania v. Emperor (3). Thirdly, 
I find it difficult to say that the present 
purpose would come within either of the 
two purposes mentioned in s. 4 of the 
Goondas Act. We have not got to consider 
here the question of the enforcement of the 
attendance of the person against whom the 
warrant is issued at such a place and at 
such a time. It seems to me, therefore, that 
this Court has got to look at the proceed¬ 
ings not from the point of view of proceed¬ 
ings in a Court but from the point of view 
that they are proceedings of the executive 

armed with certain special powers and the 

question is whether or not the powers have 
been exceeded, so that this Court can inter¬ 
fere; in other words, the question must in 
this case be looked at as one coming within 
3 . 491, Cr. P. C. The question is whether the 
petitioner is a person illegally or improper¬ 
ly detained in public custody. If he is 
then this Court has power to issue a writ 
of/la^eas co/ p(/.s*. I now come to see whe¬ 
ther this petition discloses grounds which 

would entitle this Court to interfere in the 

matter by a writ in the nature of habeas 
corpus, and I find, looking over the peti 
tion carefully, that, while as a petition 

asking us to exercise our revisional jurisdic¬ 
tion It might have been of some use to some 
body there is only one section that is of the 
smallest use at all to the petitioner on anv 

question under s. 491,'Or. P. C. There iano 
mention anywhere m the petition as to an 

(3) 83 Ind. Cae. 500; 51 0. 460- A I R 
C98; 26 Or. L. J. 20. ’ ^^^4 CaK 
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enquiry hsiving been made into whether 
the accused himself is good for Rs. 10,000. 
There is not a word of this kind in the 
petition from beginning to end. It is quite 
clear that this Court cannot act in this 
petition on that ground at all. Paragraph 9 
of the petition says “That the Deputy Com¬ 
missioner C. I. D. before whom these four 
sureties were produced said that the said 
four sureties are not fit to keep the said 
accused under control and is not accepting 
those sureties and is not releasing your 
petitioner on bail.” Now, if a case could 
be made or had been made to the effect not 
merely that this observation had been made 
by the Deputy Commissioner but that the 
Deputy Commissioner had refused to 
enquire into the sufficiency of the sureties 
or had been satisfied with the sufficiency 
but had rejected them, it may be that on 
this petition a case could be made out of 
illegal detention. I do not think that the 
paragraph—by itself scanty and very diffi¬ 
cult to be relied upon—would be sufficient 
to justify this Court in interfering under 
8.491, Cr. P. C. The detention is illegal 
except when in accordance with the terms of 
the warrant. The accused has failed to 
furnish the above bail. The direction to 
the Superintendent of the Jail authorises 
him to keep the arrested man in custody 
until he is able to furnish the above bail. 
But in the present case, iu my opinion, no 
ground has been made out for our inter¬ 
ference. The application is accordingly 
rejected. 

Duval, J.— I agree. 

M. B. . • j 

Application rejected. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 305 of 1926. 
Criminal Revision Petition No. 209 

OF 192G. 

September 14. 1926. 

Present —Mr. Justice Jackson. 

In re HA.JU ACllAUl— Accuseu No. I 


—Petitioner. 

/' r fAcI V of ISyS),s!i. 2'tO, 5:17--Code of 

Criminal Procednrt (Arneiidme.nt) Act (X^III of 
10 s 7'^ ~ Chdvjc frajued unacr s. Accused 

nnrfprese^xied by Vakil-Arcuscd reiiuired to stale 
•.jrthwitli which of prosecution roUnesSiS he wishes to 
cross-examine -Irrejularity. whether cured hj s. 5H7 

'■ 'W: whether applicable to summary cases. 

Whf^re a charge is framed uivUa- Ti. P O 

i I-’, r H 256 as am< ndod )>y h . i 2 of Act Will of 
liic accused must be required lo stale only at 


the commencement of the next hearing of the case if 
he wishes to cross-examine any and if so which of 
the witnesses for the prosecution whose evidence has 
been taken. If the accused is asked to do so forth¬ 
with, the Magistrate should record his reasons in 
writing. If an accused person is not represented by 
a Vakil, reason must be sho^vn for not postponing the 
question to the next hearing, [p. 45, col. 1.] 

Where an acoised person is not represented by a 
Vakil and the Magistrate requires the accused forth- 
with without recording any reasons to state if he 
wishes to cross-examine the prosecution witnesses the 


irregularit' 
Cr. P. C. 


is one that cannot be cured by s. 337, 
[ibid.] 

When the. Legislature specially ampliiies by an 
amendment a mandatory section, there is no rule of 
construction which will allow the Courts to treat it 
as directory, [p. 45, cols. 1 & 2.] 

Contravention of an express provision as to a mode 
of trial is not a mere irregularity, [p. 45, col. 1] 

Subrakmania Ayyar v. Ki7ig-Empe?'or (3) relied on. 

Section 256. Cr. P. C., is applicable to summary 
trials also. [i6i(i.] 

Petition, under ss. 435 and 439 of the 
Cr. P. C., 1898, and s. 107 of the Govern¬ 
ment of India Act, praying the High Court 
to revise the conviction of, and sentence 
passed upon, the petitioners herein, on 
12th March, 1926, by the Court of the Honor¬ 
ary Presidency Magistrates, Royapettah 
(Egmore in C. C. No. 5099 of 1926). 

Mr. S. Venkataraman, for the Peti¬ 
tioner. 

The Crown Prosecutor, for the Crown. 


ORDER. —Petitioner has been convict¬ 
ed under ss. 323, 114, Indian Penal 

Code, by the Honorary Presidency Magis¬ 
trate, Royapettah, and seeks to set aside the 
conviction because the Magistrate asked 
him forthwith whether he wished to cross- 
examine the prosecution witnesses without 
recording his reasons under s. 256 of the 
Cr, P. C. 

It was probably intended by the Code as 
originally framed that in w-arrant cases 
the Magistrate should examine the prose¬ 
cution witnesses in chief, and, if necessary 
frame a charge without the intervention of 
the accused. At the next hearing, the 
accused could engage his Vakil and cross- 
examine the prosecution witnesses. Accused 
persons, however, considered, probably not 
without reason, that by the time the case 
reached the charge if the Magistrate had 
only heard one side,his opinionmightbe too 
firmly fixed to be shaken. They preferred, 
therefore, to cross-examine the prosecution 
witnesses at the outset. Insuchcases.asecond 
croSi-examination after the charge might 
often seem a waste of time, and Magistrates 
were disposed to call upon the accused to 
re cross-examine immediately after they had 
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framed the charge. The accused would 
protest that they were still entitled to the 
interval which would be allowed them if 
they had not chosen to cross-examine and 
when the Magistrate proved obdurate, 
dissension and a sense of iojustice often 
supervened. 

Therefore by s. 72, Act XVIII of 1923, 
s. 256 was amended by inserting after the 
words “to state” the words “at the com¬ 
mencement of the next hearing of the case, 
or, if th® Magistrate for reasons to be re¬ 
corded in writing so thinks fit forthwith.” 

This appears to be a very sensible solu¬ 
tion of the difficulty. The Magistrate still 
controls the procedure, but if his ruling 
runs counter to the wishes of the accused 
he must support it by reasons. Where the 
accused is represented by a Vakil from the 
outset he may generally be asked under the 
section if he wishes to cross-examine forth¬ 
with, for the simple reason that the accused 
will not be prejudiced and it is convenient 
to arrange a date for the subsequent 
attendance of the prosecution witnesses be¬ 
fore they disperse. 

If, however, he is asked forthwith, with 
a view tore-calling the witnesses forthwith, 
fuller reasons will be required, because it 
is usually convenient to the accused to 
have an interval in which to study the 
depositions already on record, and discover 
material for the cross-examination of the 


witnesses. 

If an accused is not represented by a 
Vakil, reason must be shown for not post¬ 
poning the question to the next heating 
by which time he can have consulted a 


Vakil. 

In the present case the accused who was 
not represented by a Vakil, was required 
forthwith to state if he wished to cross- 
examine, and the Magistrate recorded no 

reasons. ^ 

It is argued on behalf of the Crown that 

this is an irregularity curable under s. 537, 
Or P. O It is difficult to apply this 
section to the facts of a case of this nature, 
for when can it Ije said that no failure of 
justice has been occasioned by refusing an 
accused an opportunity to consult a legal 
adviser? Nor do 1 think it applicable in law. 

Before it was amended, s. 256 was^ un¬ 
doubtedly mandatory. If a Magistrate omitted 
altogether to ask the accused if he wished to 
cross-examine tli^' prosecution witnesses it 
could not be said to be a mere irregularity. 
And whentheLegislature speciallyamplifies 


a mandatory section, there is, in my opinion, 
no rule of construction which will allow the 
Courts to treat it as directory. No doubt 
a contrary opinion is expressed but without 
argument in Ghasiti v. Emperor (1) and 
I can only say that I respectfully differ. 
In Phuman Singh v. Emperor (2) Camp¬ 
bell, J., holds that a contravention of s. 256 
is covered by s. 537; but notes the difficulty 
which I have mentioned above of holding 
as a matter of fact that accused has not 
been prejudiced. As regards the law in 
that case, I doubt if it can really be argued 
that because s. 535, Or. P. C., validates a 
conviction which is attacked merely be¬ 
cause no charge has been framed, therefore, 
8. 637 validates a trial in which s. 256 has 
been contravened. The safest guide in 
these questions is the well-known ruling of 
the Judicial Committee. “Their Lordships 
are unable to regard the disobedience to an 
express provision as to a mode of trial as a 
mere irregularity.” Subvahmania Ayyar v. 
King-Emperor (3). 

In Bombay it has been held that s. 256 
is not applicable to a summary trial Umaji 
Krishnaji v. Emperor (4) and again I must 
express my dissent. It is argued that s. 262 
which provides that the procedure of war¬ 
rant cases shall apply to warrant cases 
summarily tried except where otherwise 
mentioned, does not make s. 256 applicable 
to summary trials, because s. 263 relieves 
the Magistrate of the necessity of framing 
a formal charge. Section 256 “clearly im¬ 
plies that the Court has had a charge read. 
It is only then that the occasion arises 
under which the accused is required to 
state whether he wishes to cross-examine," 
But there is no such clear implication in 
8. 256, which makes no reference at all to a 
charge, and only happens to come below 
8. 255 because in the natural order of 
things the indictment precedes the defence 
whether an accused is tried under Ch. XXf 
or Ch. XXir, and whatever form the charge 
may take, he must be called upon to plead 
and s. 256 which provides for the defence 
IS applicable to either sort of trial. Mad- 
gavkar, J., [Umaji Krisknajiv. Emperor (4)1 
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holdB that in a summary trial there can be 
no reason for re cross-examination, but 
seems to overlook a case like the present 
case where the accused is put on his 
defence before he is represented by a Vakil. 

The petition is allowed and the petitioner 
ordered to be re-tried by the Chief Presi¬ 
dency Magistrate, or any Magistrate having 
jurisdiction to whom he transfers the case. 

The conviction and sentence are set 
aside and the fine, if paid, is to be re¬ 
funded. 

V. N V. Conviction set aside: 

Re-trial ordered. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal Revisio.^j No. 335 op 1926. 

September 10, 1926. 

Present: —Mr. Kotval, Officiating J. C. 
HARI GORE— Applicant 

EMPEROR— Opposite Part?. 

Cr. P. C. (Act V of ISOS), $. WJ — Police. diarieS'^ 
Omission to supply copies to accused, whether vitiates 
trial—Application hy accused, when to be made— 
Pruceedinys on private complaint, accused's right to 
copies. 

An improper omission to comply with the request :>£ 
the accused under s. 162, Cr. P. C., to call for tl>e Police 
diary and to supply him with copies of the statements 
made by a prosecution witness before the investigat¬ 
ing oflicer vitiates a trial. 

An application for copies under s. 102. Cr. P. C., 
can l)e made even before the cross-examination of 
the witness concenied is begun. 

Section 1C2, Cr. P. C., is not inapplicable to cases 
where the Police, after investigation had refused to 
challan and the proceedings were started on a com- 
I>laint. 

Application for revision of an order of 
City Magistrate, Nagpur, dated the 21th 
June, 1926. 

Mr. V. N. Uerleker, for the Applicant. 

Mr. A. V. \V^a™a/u;ar, for the Non-Appli¬ 
cant. 

Mr. G. V. Dicic, for the Crown. 

ORDER.— On the 20th July, 1925, three 
witnesses were examined: The Sub-Ins¬ 
pector as Court witness No. 1, Mangesh, 
the complainant, as P. W. No. 1, and Sheo 
Narain Rathi as P. W. No. 2. The witness 
fast mentioned was only partly examined 
in chief. The rest of his examination-in¬ 
ch ief and his cross-examination were 
taken on the 23rd July, 1925. On that day 
the accused put in a written application 
praying that the Police diary be sent for 

and that he be supplied with copies of the 

slaiemcnts made before the investigating 
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officer by the witness to be called for the 
prosecution. The Magistrate rejected the 
application stating that ‘they were of no 
real value as evidence’. It is clear from 
the record that the diary was at this time 
not produced in Court and that the Ma¬ 
gistrate had not read, its contents. This 
order clearly ignored the provisions of 
s. 162, Cr. P. C. The offence with which the 
accused is charged, was reported to the 
Police, and the Police after investigation 
had refused to challan it, it being of opinion 
that the case was the outcome of a love 
intrigue and was one of a civil nature. In 
view of this fact the furnishing of the 
copies was a matter which might be of 
considerable importance to the accused. It 
is not possible to say that the Magistrate’s 
rejection of the accused’s application has 
not prejudiced the accused. 

The Appellate Magistrate’s view that the 
provisions of s. 162, Cr, P. C., do not apply 
to a case of complaint, is not justified by 
anything in that section, and neither the 
Counsel for the Crown nor the complain¬ 
ant’s Pleader has attempted to support it, 
I am unable to ses how the application 
can be said not to have been made at the 
right time. To interpret the section to 
mean that the copies can be demanded 
only after a witness’ cross-examination is 
begun, which is what I understand the Ap¬ 
pellate Magistrate to hold, would lead to 
inconvenience aud delay in the trial. The 
application does not ask that the copies 
be furnished then and there or before the 
witnesses’ examination is begun. It asks 
for no more than what e. 162 allows and that 
in the very words of the section. 

I cannot speculate as to how far the accU^ 
ed w’ould have been benefited if the provi¬ 
sions of s. 162 had been complied with. I 
hold that the trial is vitiated by the Ma¬ 
gistrate’s omission to comply with them. 

It might be sufficient to order a further 
enquiry for the purpose of supplj'ing the 
omission, but on the whole 1 think the 
interests of justice will be better served 
by ordering a new trial before a competent 
stipendiary Magistrate. The evidence has 
been recorded in a haphazard fashion witli- 
out any advertence to the essentialities oi 
the case. Neither the Counsel for the 
Crown, nor the Pleader for the complain¬ 
ant is able to point to anything on the 
record which shows that any ornaments weie 
before the witnesses and were shown to them 
when they professed to identify them. 
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Shantabai only speaks of owning “all the 
ornaments mentioned in the list": which 
list is not clear* there being several on the 
record.: 

' The charge might have been more ex¬ 
plicit as to the property which formed the 
subject of it.The record of the evidence 
of the Sub-Inspector (Court Witness No. 1) 
is full oir inadmissible matter. I, therefore, 
set aside.' the conviction of the accused and 
aireofc ^that he be re-tried by such competent 
'-^‘TOireiidiary Magistrate as the District Ma¬ 
gistrate appoints.] 

A. N, A. Re-trial ordered. 


ALLAHABAD HIGH COURT. 

Criminal Appeal No. 325 of 1926. 

July 2, 1926. 

' Present: —Mr. Justice Banerji 

ENAYAT HUSAIN— Accused—Appellant 

versus 

EMPEROR— Respondent. 

Cr. P. C. (Act V of 1898), s. 207—Trial by Jury- 
Charge to Jury—Discrepancies not explained—Jury 
askedto return verdict on moral conviction — Misdirec¬ 
tion. 

Iq a case tried by Jury the Judge must explain 
to the Jury the issues of fact which the Jury has to 
determine upon the charge upon which the prisoners 
are being tried and having made the Jury understand 
these issues, the more convenient mode of summing 
up the case for him to adopt is to present to the Jury, 
as materially and impartially as he can, a summary 
of the evidence and the considerations and inferences 
to be drawn from the evidence ns they appear both 
on the negative and aflirmative sides of the case. 
Merely telling the Jury that there are material dis¬ 
crepancies without setting out those discrepancies 
amounts to a misdirection. 

The Jury have not to return a verdict upon their 
moral belief of a case but upon the legal proof of 
the facts constituting the offence. Where, therefore, 
a Judge repeatedly tells the Jury that if they are 
“morally convinced” of the guilt of the accused their 
verdict should be that of guilty, it amounts to a mis¬ 
direction to the Jury. 

Criminal appeal from an order of the 
Assistant Sessions Judge, Barielly, dated the 
7th April, 1926. 

Mr. Mushtaq Ahmad^ for the Appellant. 

The Government Pleader, for the Crown. 

JTUDGMENT. —Enayat Husain has 
been convicted under s. 377, Indian Penal 
Cede, and sentenced to five years’ rigorous 
imprisonment. The trial was before an 
Assistant Sessions Judge with a Jury. 

The only question is whether there was 
a misdirection in this case. The heads of 
charge, as noted down by the learned 
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Judge, do not give a summary of the evi¬ 
dence nor do they show at all whether the" 
learned Judge did or did not do anything 
more than say to the Jury that there were 
material discrepancies; and whether those 
discrepancies were brought to the notice 
of the Jury or whether the Judge simply 
told the Jury that there were discrepancies 
does not appear from the record. Further, 
the Judge in charging the Jury has more 
than once used the expression, “ If you 
are morally convinced, your verdict should 
be that of guilty.*’ Then the Judge records 
that he agrees with the unanimous verdict 
of the Jury as regards Enayat. He goes on 
to say, “ There are some doubts, no doubt, 
but then the doubts are not strong enough 
to impel me to make a reference to the 
High Court.” 

The first point to consider is whether 
there has been or has not been a mis¬ 
direction. I am of opinion that there has 
been a misdirection in this case. Under 
8. 297 of the Cr. P. C. it is the duty of the 
Judge to sum up the evidence for the pro¬ 
secution and the defence. In this case 
there was no evidence for the defence. I 
am of opinion that a Judge should explain 
to the Jury the issues of fact, which the 
Jury has to determine upon the charge 
upon which the prisoners are being tried, 
and having made the Jury understand 
these issues, the more convenient mode of 
summing up the case for him to adopt is, 
in my opinion, to present the Jury, as , 
materially and impartially as he can, a 
summary of the evidence and the considera¬ 
tions and inferences to be drawn from the 
evidence, and as they appear both on the 
negative and the afifirmative sides of the 
case. It is impossible, of course, for any 
Judge to state every item of the evidence 
or to draw the attention of the Jury to 
every fact which has been deposed ; but he 
can without difficulty give a summary of 
the leading points of the evidence and the 
considerations and inferences to be drawn 
from it on the one side or on the other 
Merely telling the Jury that there are 
material discrepancies without telling them 

is, in my opinion 
a clear misdirection. Further telling a 

Jury m a case under a section like s 377 
over and over again about their moral con¬ 
viction as to the guilt of the accused is also 
m my opinion, a tnisdirection. The Jurv 

has not to return a verdict of guilty up6u 
their moral belief of a case, but upon the 
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legal proof of the facts constituting the 
offence. I am, therefore, of opinion that 
the misdirection by the Judge has occasion¬ 
ed failure of justice. I, therefore, set aside 
the conviction and sentence, and direct a 
re-trial of Enayat Husain by the Assistant 

Sessions Judge and a Jury. 

2 ^ Re-trial ordered. 


OUDH CHIEF COURT. 

Criminal Revision No. 101 of 1936. 

November, 4,1S26. 

Freient;—Sir Louis Stuart, Kt , Chief 

Judge. 

NAWAB ALl— Applicant 

versus 

MADHURI SARAN— Opposite Party. 

Cr P. c. {Act V of 1808), ss./,So. I^SO-Order of 
Civil Court refusirta to complain for jrrosecuUon for 
veriurv, whether subject to revision. 

Under s. 435, Cr.V.C.. the Chief Court has no juris¬ 
diction to revise an order of a Civil Court refusing to 
make a complaint for the prosecution of a person 
for perjury undor tli6 provisions of Oh. XXX\, Or, K* 

Q 

Thakur Dass v. Emperor (1) and liar Prasad v. 
Emperor (2), relied on. 

Criminal revision against an order ol the 
Second Additional Subordinate Judge, 
Lucknow, dated the 14th July, 1926, in Ap¬ 
peal No. 1-33-4 of 1926, upholding that of 
the Munsif, North Lucknow, dated the 5th 

December, 1926. . .u a i- 

Mr. Harish Chandra, for the Applicant. 

Messrs. G. H Thomas and P. D. Rustogi, 

for the Opposite Partj^ 

JUDGMENT.— This is an application 
which purports to be under s. 439 of the 
Or P C , against an order of the Additional 
Subordinate Judge of Lucknow passed in 
appeal under which he upheld an original 
order of the Munsif (North) Lucknow, 
refusing to institute a prosecution against 
Madhuri Saran for having committed 
perjury. A preliminary objection has been 
taken that this Court has no jurisdiction 
under the Cr. P. 0. to determine this 

application. a r- 

Under the provisions of the Lr. P. 0., as 
amended, no private person is permitted to 
institute a prosecution for perjury commit¬ 
ted in a Court and such prosecutions can 
only be instituted by the Courts them¬ 
selves The old provision of the Code, 
under which R private person could insti¬ 


tute such a prosecution, if he obtained per¬ 
mission from the Court to do so, has been 
abrogated. According to the law, as it now 
stands as it is contained in Ch. XXXV 
of the Cr. P. C., when any Civil, Revenue 
or Criminal Court is of opinion that it is 
expedient in the interests of justice to 
make an inquiry as to the desirability of 
instituting such a prosecution, it i;4 requir¬ 
ed to investigate the matter and finally 
either put in a formal complaint upon 
which the prosecution will be instituted” Cft 
refuse to prosecute. Its order is open to one 
appeal which lies to the Court immediately 
superior to it, should there be such a 
Court. In this particular instance the 
order refusing to prosecute is the order of 
the Civil Court of the Munsif and the Appel¬ 
late order is the order of the Civil Court 
of the Additional Subordinate Judge. 
Under s. 435 of the Cr. P. C. this Court has 
power to call for and examine records of 
proceedings before an inferior Criminal 
Court and has jurisdiction to revise the 
proceedings of inferior Criminal Courts. 
The order before this Court is not the 
order of an inferior Criminal Court but 
the order of a Civil Court. I took a 
somewhat similar view in 1913 in Thakur 
Das V. Emperor (1), and the view taken by 
the Judicial Commissioner's Court on tlmt 
occasion was the view which was taken by 
a Full Bench of the High Court of Calcutta 
in Har P^'asad v. Emperor (2). The objec¬ 
tion must prevail. The Court has no juris¬ 
diction to determine this matter under the 
provisions of the Cr. P. C. It has been 
suggested to me by the learned Counsel for 
the applicant that I should treat this^ ap¬ 
plication as an application in civil revision 
under 8. 115 of the 0. P. C. It is sufficient 
upon this point to decide, as I do decioe, 
that it caunot possibly be suggested that the 
Courts below have acted without jurisdic¬ 
tion or illegally or with material irregulw- 

ity. They decided, as they had every rig 

to decide, that on the materials before t 
they would not prosecute. 

1 dismiss this application. . 

o. H. Applicatxon dismissed. 

(1) 22 lud. Cas. 1001; 17 0. 0. 23 at p. 31; 15 Or. U 

^’(2^1910(1. Cas. 107; 40 0.47?: 17 0. L. J. 245; 14 
Cr. L. J. 197; 17 0. W. N. 647. 
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LAHORE HIGH COURT. 

Criminal Appeal No. 438 of 1926. 

October 31, 1926. 

Present:—Mr. Justice Agha Haidar. 

B ACHNA’aZias BAOHAN SINGH and 

ANOTHER—^AcCDSBD—APPELLANTS 

versus 

EMPEROR— Respondent. 

Pe7ial Code {Act XLV of ISOO), ss. 3^, 397—Dacoity 

Some dacoits armed with deadly weapon—Liability 
of other dacoits —Dang, whether deadly weapon—List 
of property on starch not proved—Proof of contents 
of list aliunde— Legality of search — Omission of ac¬ 
cused's name in Fh'st Information Report, effect of. 

Section 34, Penal Code, does not apply to s. 397 of 
the Code, so that if one in a party of dacoits carries 
a deadly weapon it cannot be said that it would in- 
crea^ the gravity of the offence in the case of his 
associates who were not similarly armed, fp. 51, col. 

1. ] ^ Lt' . 

QueeU'Empress v. Mahahir Tiwari (4), Crown v. 
Mohra (6) and Chatar Singh v. Emperor (7), dissented 
from. 

Emperor v. Nageshwar (5), Dangar Khan v. Emperor 
(8) and Quecn-Bmpress v. Santa (9), followed. 

A dang.is not a deadly weapon within the meaning 
of B. 397, Penal Code. [i6td.] 

Lad Khan v. Emperor (3), followed. 

The mere fact that the inhabitants of the locality 
whose signatures appear on the list prepared by the 
Police at the time of the search have not been ex¬ 
amined,in the case does not render the search itself 
illegal. If the list cannot be proved the contents of 
the list can be proved by other evidence, [p. 50, col. 

2 . ] 

Where in the First IiLfoniiation Report the .in¬ 
formant tries his very best to describe the alleged 
dacoits, the omission of the name of an accused 
whom the informant knew before makes the case 
against him doubtful. }p. 50, col. 1.] 

Appeal from an order of the Magistrate 
'First .Class, exercising .ejph^nced^ powers 
Under 8. 30 of the Cr. P. 0 , Amritsar, dated 
the'SOth March, 1926. 

- Mr. Bri] Lai, for the Appellanls. 

Mr. Jagan Nath Bhandari, for the Gov¬ 
ernment Advocate, for the Respondent. 

JUDGMENT. —Early in the morning 
of the l 4 th October, 1925, Nawab Khoja, a 
resident of the village Thatlii in the Police 
Circle of Police Station Gharinda lodged 
a complaint to the effect that ten or twelve 
persons came to his house towards midnight 
out of whom three had guns, three had 
spears and the rest had dangs. At the 
time of occurrence he happened to be sleep¬ 
ing in his shop close to his residential 
quarters. He was disturbed by these men 
in his' sleep and some violence was used 
by the dacoits to'.\ .’i ds liim. His son Allah 
Bakhsb received .i dang blow and was more 
seriously injured and during the trial it 
Yas noticed that he was limping. The 
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house of Nawab iCho^a was entered and 
the inmates of the house including Nawab’s 
wife were terrorised with guns and other 
deadly weapons, and ,vere eventp^tlly made 
to surrender their valpabfes in/tie e^ape 
of ornaments and other things. . The 
evidence for the prosecution goes, on. to say 
that,; among the accused persons, at least 
one mart named Gpgi, who is absqondipgi 
went up to the roof of, the house and. frpm 
there by firing in the air continued to 
scare,,away those villagers who approached 
the house in order to render help to .Nawab 
and, his family. It is, further in evidence 
that the dacoits pointed firearms at their 
victims in order to make them yield their 
valuables. Having thus robbed Nawaithe 
dacoits decamped under the cover of night. 
There was a lamp burning in the house of 
Nawab Khoja and in order to facilitate 
their nefarious work we may t^ke it t^at 
the lamp was allowed to remain burning, 
with the result that the inmates of Nswab's 
hopse were able to see faces and other 
features of some of the dacoits and could 
identify them. The Police took up in¬ 
vestigation and one Ganga Singh, a No, X 
hadmash, gave the first clue to Harnam 
Singh, Sufedposh, with the result that the 
Police pursued theirenquiries in the quarter 
indicated by Ganga Singh and Harnam 
Singh Sufedposh. As a result of the en¬ 
quiries the Police caught the five appellants 
in various villages in the adjoining district 
of Lahore. The houses of the accused were 
searched but nothing incriminating was 
found by the Police. Later on, however 
the five accused persons pointed out to the 
Police the exact places where they had con¬ 
cealed their share of the booty. The result 
was that jewelry was found buried and con¬ 
cealed in the houses of Hakam Singh Mit 
Singh, Saudagar Singh and Mohan Sinoh 
Bachan Singh mentioned one Bhagat SirTnh 

goldsmith of the village Jaman as a 'mfn 
who had a portion of the stolen jewelrv in 
his possession. A search of the houses of 
the various accused was made not only in 

the presenceof theLa7n6ardar and SuieLol 

of the village Thathi but also of somi of the 
residents of the village in Question V'u 

Additional District Magistrate, who' tried 
the case, came to the conclusion the 

identification in the case of ^ , 

lants was sufficient and that Wb 

a very large portion of the stolen™”"® 
perty was found out in the ^ 

Tl>. mS?. ".““cV.fot'i'a 
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and sentenced each of the five appellants 
to rigorous imprisonment for seven years 
including three months’ solitary confinement 
and a fine of Rs. 500 or in default to under¬ 
go further rigorous imprisonment for one 
year. 

As stated above, Qogi, who is alleged to 
have been one of the dacoits, has been 
absconding and so nothing need be said 
about him except what has already been 
mentioned that he was the man who was 
firing in the air from the top of the house. 

The case • was argued at considerable 
length by the Counsel appearing on behalf 
of the appellants. It is said in the first 
instance that the identification proceedings 
were not properly conducted, with the 
result that the prosecution witnesses who 
had identified the accused persons might 
have had an opportunity to see the varioua 
accused beforehand and, therefore, had no 
difficulty in identifying them before the 
Magistrate of the Court. The learned Ma¬ 
gistrate has appended a very helpful chart 
in his judgment which gives the names of 
those witnesses who identified the several 
accused. The identification proceedings 
seem to have been perfectly above board 
and it cannot be said that they were in any 
way vitiated by any irregularity. In the 
case of Bachan Singh only the difficulty 
is created by the fact that, though in his 
First Report Nawab Khoja tried his very 
best to describe the alleged dacoits, yet he 
did not mention Bachan Singh, although in 
his evidence before the Court ho says that 
he knew him before. Thje makes the case 
of Bachan Singh at least doubtful. If he 
was present in the dacoity and if, as claim¬ 
ed by Nawab himself, he was known to 
Nawab, there is not the least doubt that 
Nawab would have certainly mentioned his 
name in the First Information Report. As 
to ttie property which has been recovered 
at the instance of Bachan Singh it should 
be noted that the property was ac¬ 
tually found in the possession of Bhagat 
Singh goldsmith. This Bhagat Singh gold- 
biniih produced a bahi in order to show 
that the entry of the various articles of 
jewehy, produced by him, was to be found 
in it. The 6a/u does not contain the name 
or signature of Bachan Singh. It does not 
give any dale and it is also silent as to the 
alleged purpose for which the jevvelry may 
have been given to him. All this makes 
the entry a very suspicious document and, 
having regard to the omission of Bachan 


Singh's name from the first report in spite 
of the fact that Nawab Khoja swore that he 
knew him and the unsatisfactory nature of 
Bhagat Singh's evidence as well as the 
haki produced by him, the case of Bachan 
Singh is not free from doubt. It cannot, 
therefore, be said that the evidence against 
him is of such a convincing nature as to 
prove his guilt beyond any possibility of 
doubt. I, therefore, accept the appeal of 
Bachan Singh, set aaide his conviction and 
sentence and direct that he may be releas¬ 
ed forthwith. 

The case of other four appellants, i. e., 
Hakam Singh, Mohan Singh, Mit Singh and 
Saudagar Singh, however, is entirely differ¬ 
ent. As already stated, their identification 
has been fully established and no serious 
fiaw can be pointed out in the identification 
proceedings. The property was recovered 
in the houses of these four appellants and 
they pointed out the same. It was argued 
by Mr. Hakumat Rai, who appeared on be¬ 
half of Mohan Singh and Hakam Singh 
appellants, that at time of the search in 
the native villages of his clients respect¬ 
able persons of the locality were not called 
to witness the search. As a matter of fact, 
apart from the lambardar and sufedposk of 
Mauzah Thathi, the Lamhardars of the vil¬ 
lages where the accused lived were present 
and signed the list. In any event if the 
list cannot be proved the contents of tfio 
list can be proved by other evidence, vide, 
Solai Naik v. Emperor (lb This has been 
done in the nresent case. The fact that 
the inhabitants of the locality whose sig¬ 
natures appear on the list prepared by the 
Police at the time of the search had not 
been examined in the case would not 
render the search itself illegal. The prin¬ 
ciple enunciated in Sri Sri KJadaduru 
Rajaguru Satagopala Ckarlu v. Satrughna 
Behara (2) applies. 

The result is that the convictions of 
Hakam Singh, Mohan Singh, Mit Singh and 
Saudagar Singh are maintained. It re¬ 
mains, however, to be seen what punish¬ 
ment should be awarded to the four un¬ 
successful appellants. The minimum pun¬ 
ishment under s. 397 of the Indian Penal 
Code, is seven years rigorous imprisonment. 
Now with the exception of Gogi who is 
alleged to have been armed with a gun, 

(1) 8 lud. Cas. 178; 34 M. 349; 8 M. L. T, 451; 21 M 
L. J. JJ81i 11 Cr. L. J. 576; (1910) M. W. N. «77. 

(2) 16 Ind. Caa. 75; 23 M. h. J. 445; (1912) M. W. N. 
1111; I3 0r. L. J. 703. 
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the remaining four of the accused persons 
have not been shown to have been armed 
either with spears or with guns. We may 
take it that they had only datigs in their 
possession. Now, a very learned and ex¬ 
perienced Judge of the Allahabad High 
Court had laid down that lathi is a ‘lethal* 
weapon which in plain English means a 
‘deadly* weapon, mentioned in s. 397 of the 
Indian Penal Code. I take it that daiig 
is the same thing as lathi. But in the case 
of Lad Khan v. Emperor (3) it was held 
that lathi is not a deadly weapon. There¬ 
fore, it follows that, with the exception 
of Gogi, there is no evidence that the four 
appellants were armed with anything else 
•except lathis or dangs. Section 34 of the 
Indian Penal Code does not apply to e. 397, 
so that if one in a party of dacoits carries 
a deadly weapon it cannot be said that it 
would increase the gravity of the offence in 
the case of his associates who were not 
similarly armed. There has been a conflict 
of authorities on this point. Some learned 
Judges invoked in aid the provisions of 
8. 34, Indian Penal Code, while interpreting 
the provisions of s. 397 and came to the 
conclusion that the fact that one in a party 
was armed with a deadly weapon aggravat¬ 
ed the offence of all. This was the law laid 
down in Queen-Empress v. Mahabir Tiwari 
(4). This view, however, was abandoned in 
Emperor v. Nageshwar (5) and the history 
of the case-law on this point in the Lahore 
High Court had been parallel to that 
of the Allahabad Court. The Chief Court 
of the Punjab, the predecessor of our 
present High Court, in two reported cases at 
least (i) Crown v. Moh^'a (6) and (ii) Chatar 
Singh v. Emperor (7) had adopted the view 
expressed in Queen-Emperor v. Mahabir 
Tiwari (4). But I find that recently in the 
case of Dangar Khan v. Emperor {S) this 
Court has accepted the law as laid down 
in the case reported as Emperor v. Nagesh¬ 
war [S); see also Queen^ Empress v. Santa 

(9). 

The result is that in the absence of speci¬ 
fic evidence that these four appellants were 


(3) 13 Ind. Cas- 008; 117 P. h. K. 1912; 19 P. R. 

1912 Or.: 13 Or. L. J. Id2. « , , 

(4) 21 A. 263; A. V.'. N. (1899) -6; 9 Ind. Dec. (m. s.) 

^75) 28 A. 404: A IV. N. (1906) 61; 3 Cr. L. J. 322. 

(6) 16 P. R. 1001 Cl*. 

(b! 68 fnd^’S’sn; 5 L. L. J. 224; 23 Cr. L. J. 593; 
A. I. R 1923 Lah. i04. 

(9) A. W. N. (1809; 1^. 


armed with anything more dangerous 
than a mere lathi or a dang the offence does 
not render each and every one of them 
guilty of the offence under s. 397 but under 
8. 395 of the Indian Penal Code under 
which the Court has not the discretion to 
order rigorous imprisonment for a term 
which may extend to ten years. I, there¬ 
fore, reduce the sentence passed upon these- 
four appellants to five years* rigorous im¬ 
prisonment under s. 395 and thus modify 
the order and the sentence passed by the 
Additional District Magistrate, Amritsar. 
I do not see any point in inflicting' a fine 
of Rs. 500 upon each, of the appellants. 
Nawab Khoja has been able to recover the 
great bulk of the property of which he had 
been robbed by the dacoits and the Magis¬ 
trate, having regard to this circumstance 
has refrained from passing an order com¬ 
pensating him for any loss. If the sentence 
of a fine of Rs. 500 were to be maintained 
the unfortunate families of the four appel- 
lauts would suffer great hardship. I, there¬ 
fore, order that no fine should be exacted 
from the appellants. The sentence of 
solitary confinement stands. To the extent 
of these modifications the appeals of the 
remaining appellants are allowed in parts. 
As to the rest, I dismiss the appeals of 
Hakam Singh, Mohan Singh, Saudasar 
Singh and Mit Singh. 

R* L Appeal dismissed. 


HIGH COURT, 

JukV Rbfbbbnce No. 25 op ly25 

AND 

Criminal Appb.\l No. 322 of 19->6 

August 2, 1926. 

Present .^Justice Sir Qeoree Claus 
Kankin, Kt., and Mr. Justice Mukerii 
M4MAT ALI and OTHBas-rcoS' 

versus 

EMPEROR— Opposite Party 

agree—Conviction on verdict of T 

Court, when interferes-Error of 

pUcc important piece of cviienc/ before jTy Effect 

Courf P- C., the High 

tending to prove that the prosecut^ ^I’t'cumstancea 
end all the other 
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from f’.ie uuiniuious verdict of a Jury and acqnit an 
accused, [p. 54, col. 1.] 

A conviction by a lowQr Court accepting the 
verdict of a Jury cannot be set aside by the High 
Court in appeal unless there is an ei'ror of law. 

Wliere a Judge in putting a case before the Jury 
omits to i)lace before them an important piece of 
evidence favourable to the accused, he commits an 
error of law. 

Keferenceby and Criminal appeal against 
an order of the Assistant Sessions Judge, 
Assam Valley District, dated the 5th May, 
192d. 

Babu Manmatha Nath Ray, for the 
Appellant. 

Babu Lalit Mohan Sanyal, for the Crown. 

JUDGMENT. 

Mukerjiy J. —The three accused persons 
Mamat Ali, Manik Ram and Jumar Sheikh 
were tried by the Assistant Sessions Judge 
of the Assam Valley District with the aid 
of a Jury on a charge under s. 436, Indian 
Penal Code. The Jury brought in a unani¬ 
mous verdict of guilty against all the three 
accused. Thelearned Judge accepted the 
verdict so far as it was against Jumar 
Sheikh and convicted the said Jumar Sheikh 
under s. 436, Indian Penal Code, and sen¬ 
tenced him to undergo rigorous imprison¬ 
ment for 5 years. 

Jumar Sheikh has appealed .to this Court 
and his appeal is No. 322 of The 

learned Judge disagreed with the verdict of 
the Jury in so far as it was against Mamat 
Ali and Manik Ram, and being unable to 
accept the same has made a Reference to 
this Court under the provisions of s. 307, 
Cr. P. G. That Reference is No. 25 of 1926. 

I propose to take up the Reference first 
bee iuse it will enable me to deal with the 
fads of the case. The informant Sastiram 
Alaiidal has two brothers one Banchit and 
one Nao Chanda. The informant lives in 
the village of Rampur Azagora in_ the 
Sub Division of Cauhati in the District of 
Jvainrup. Banchit lives at a place called 
Arara which is about 6 or 7 miles from 
huinpur Azagora. Nao Chanda works as 
a ].‘j >11 at Gauhati. The case for the prosecu- 
iioii is that at about 12 p. m. on the night 
’d the.'ird January, 1920, the informant 
SiAinun woke up on hearingthe barking 
‘d a dog and on coming out noticed thathis 
1 iialehing grass was on lire. He took up a 
</'i) and went out and saw Mamat setting 
lii.* to the thatching grass. He approached 
..I'lniat whereupon all the three accused 
) ••rsons fell upon him and there was a 
the result of which was that he receiv¬ 
ed cerluiu injuries. 
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D uring. the, scuffle, boweyer, b©: succeeded 
in snatching away the .mapkih wbicb.,,was 
with Mamat. The. accused ^.persons, it is 
said, thereupon left the place. Itisfortiiis 
occurrence that the accused were pu^..upon 
their trial on a charge ujuder 8.i436,,Ib4.i©Q 
Penal Code. The occurrence as I have said 
took place in the night of the 3rd January, 

1926. The prosecution. case is, that when ^ 
next morning Banchit .one of the brothers 
of the informant came to the village of 
Rampur Azagora quite accidentally for the 
purpose of purchasing, thatching grass. he 
came to know that Sastiram’s house had 
been set on fire and had been burnt .down, 
and he came and saw Sastiram. This it is 
said was in the morning. It appears, .how¬ 
ever, that at about noon a telegram .was ^ent 
by Banchit to Nao Chanda who was, at 
Gauhati. The telegram ran as follows.:— 
“All burnt last night, come immediately.'* 
On the next day, that is to say, the 5th Janu¬ 
ary, 1926, Nao Chanda arrived from Gauhati 
and thereafter the^ First Information yvas 
given to the Thana at about 7 p. m, in, the 
eye;Qing, the Thana being about 7 miles 
from the place of the alleged occurrence. 
That the informant's house consisting of no 
less .than 9 huts were burnt down . as the 
result of the occurrence is a fact wbich^^can- 
not be doubted or disputed. But tb© <14©©" 
tion in the. present case is.as to the .com¬ 
plicity of the accused persons. 1 am.^ot 
prepared to go the length of suggesting 
that if Sastiram was in a position to recog¬ 
nize the culprits a telegram of this -des- 
cription could not possibly have .been sent 
by Banchit to Nao Chanda. But the 
difficulty is created by t-he. explanation 
which Sastiram and Banchit tbemselyes 
have given with regard to this matter. 
Banchit's explanation is that although he 
met Sastiram in the morning, be without 
the . knowledge of Sastiram ..and .without 
being requested by Sastiram .sent this tele¬ 
gram to Nao Chanda and he ■ give 

the details of the occurrence, because as a 
matterof fact he had not bje©ii.©bl© 5© gather 
the particulars from Sastiram., (This* how¬ 
ever, seems to me to be an explanation 
which is not at all reasonable.; r If . as a 
matter of fact the two brothers h©d met 
in the morning and had conversation be¬ 
tween them it does not appear that there 
was any reason whatever for jSMtiram not 
having communicated to Banchit the fact 
that he had recognized the threepersons 
as culprits. Then again no ipforniation, as 
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I have said, wats^lodged-^ith' the Poliee' 
until- 7 p. M. ■* of the '5th January. 1926.^ 
Tlfe^'explAnhtion offered'^for this unusual 
delayMs that- Saetitatn was ill:! This expla*- 
nation/howeV'er;“cafi hardly be accepted in 
vio^bf'th^'fact that Sastiram was^not ill 
on thb^^ight of the 3rd January^ 1926, when 
the'- ocburKfhPe took place 'whep. ‘ he was in 
a position to go out with a d-ao in his hand 
to meet^hose' who were setting fire to the 
thatchihg-grass. Moreover, SaStiram appears ' 
tbhave walked a distance of no less than 7 
miles ill order to lodge the First Information 
whidh^^ he‘"did personally -at the Tkand. 
Th6i*eis 'also’'evidence that’Saetiram met 
and-epoke to ■ many persons that'came to 
him;'bn^-the day after the occurrence. In 
th^'fAce^'of these facts the delay in lodging 
thS'^Fi^st 'Information seems to me to bo 
soiheAyhtit' suspicious and the explanation 
offered^-by.Bahchitfor the telegram he sent, 
to rny mhldv is not also acceptable. 

Turning'now'to the evidence relating to 
thS occfirreribe itself the identification ■ of 
th4 abcU^bd-perSdns’Tests’upon the'evidence 
of Sahtiram and' two witnesses; nabiely, 
wi(fnie&8'No.‘2 Lalo and witness No. 3 Santi- 
raihv'' These two‘witnesses'in the first place 
ar^' interested witnesses, Lalo being a pe^ 
80 Q whose son Nab Chanda s 

daughter; and Santiram a person who was 
prbposing'the marriage of a son of his-with 

anothfer daughter of Nab Chanda. TheSe 
twb witnesses profess to have recognized 
the accused persons, although as a matter 
of'fkct on the night in question' there were 
no less than 8 persons present m the house 
of ‘ theinformant. The explanation which 
is ‘given for the presence of these two 
persons in the informant’s house on that 
particular night is that because N ao Chanda 
had goUe away from home and the nephew 
of the informant also had followed him, it 
was necessary for protection to get these 
two persons to come and sleep in the house. 
It is said on behalf of the prosecution that 
these twopersons were brought to the house 
by Sastiram on the very day, namely, theird 
January, 19-26. There is a certain amount 
of conflict in the evidence of these two 
witnesses as to the occasion or occasions at 
Which they had previously accommodated 
the complainant 'n a similar way. Kut 1 
am not inclined to pay any particular atten- 

tioii to t^£it con 1 • 

explained. AVliat -eigha with me most is 
the fact that 1-^ ’! *3 information which 
Sastiram lodged •-he Thar.a he did not 
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men 1 )ion'>the names of- these two witnesB'es 
who according to him were'th© most impor¬ 
tant witnesses in this case they having seen 
the’occurrence and' recognized the persons 
who had taken' part in it. It should be 
mentioned'here that the information was in 
the shape of a written complaint which he 
filed with the Sub-Inspector. Then there 
is the fact that Lalo although in his ex- 
arninatibn-in-chief stated that he saw the 
faces'bi the accused' persons and for that 
reason waSable to recognize them, and in 
his cross-exarnination he modified that 
statement to this extent that the accused 
persons were running away and they sud¬ 
denly turned’^and looked at him and that 
was the^oppbrtunity that he got for recog- 
nizing them. This to my mind is a very 

unsatisfactory piece of evidence. Then with 
regard to the other witness Santiram it is 
clear from'his cross-examination that he 
did not see' the faces of the accused 
persons because he admitted that fact when 
he was'cross-examined. For these reasons 
it seems to me exceedingly doubtful as to 
whether these two persons were at all 
present in the house of the informant on 
the night in queStionV'and even if they 
were there'it is exceedingly doubtful that 
thby could recognize the accused persons or 
subh persons as may have set fire to the in¬ 
formant’s house.' 

There are a number of witnesses then who 
say that when they came up they heard 
from the informant that it was these three 
accused persons who were concerned in the 
act. Of these mention may be made of 
three, namely. P. W. No. 5 Ataban a cowherd 
of the informant, P. W. No. 6 Lalit Ram 
the nephew of the informant and P. W. 
No. 10 Jogeswar Sarma the priest of the 
informant. It is somewhat singular, that 
although it appears upon the evidence that 
a very large number of persons came im¬ 
mediately after the occurrence and on the 
next morning, some of the witne.sses having 
put down their number at 30 or so, it is 

only ihese three persons who are interested 

in the complainant and some of them 
dependant on him who came forward to 
corroborate the complaint on this nart nf 
the c^e. Even if the complainant did sivl 
out the names of these three persona tn 

them, that m my opinion, ia sufBcientlv 
accounted for by the fact, that admitted v 
there was litigation Tending between the 
accused B party and the complainant’s partv 

and on the very next day, namely, the 4t ’ 

h 
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January, 1926, ono of the cases pending 

between them wasto be taken up at Gauhati. 

Furthermore it appears from the evidence of 
Nao Chanda,bimself thatsomeSorT months 
before the date of the occurrence the accus¬ 
ed persons or men of their party had 
threatened Nao Chanda that they would 
set fire to his house. The complainant, if 
this part of the evidence is true, had very 
good reason then to suspect that the offence 
must have been committed by the accused 
persons and it was for that reason that he 
gave out their names. There is one 
other bit of evidence- to which I shall 
refer and that is the evidence of P. W. 

No. 14 Puaram Kachari. That evidence 
seems to me to be too good to be true, for 
he says that on the evening of the Saturday 
the 3rd January, 1926, he overheard a con¬ 
versation between these three accused per¬ 
sons and another man who were at that 
time in Mamat’s field to the effect that they 
would set fire to the house of the informant. 

This witness, however, gave no such story 
when examined before the Committing 
Magistrate. 

These are suspicious circumstances which, 

in my opinion, are enough for us to hold 
that the story put forward on behalf of the 
prosecution is not an acceptable story; and 
in view of all the circumstances of the case 
1 would, agreeing with the opinion of the 
learned Judge and dissenting from the 
verdict of the Jury, unanimous though it is, 
accept the Reference which the learned 
Judge has made. I would accordingly set 
aside the verdict of the Jury so far as it 
relates to Mamat Ali and Manik Ram and 
direct that they be acquitted and discharged. 

I turn now to the appeal. We cannot in¬ 
terfere with the conviction of the appellant 
unless there is a point of law. But it seems 
to me that in putting the case as against 
this accused Jumar Sheikh before the Jury, 
the learned Judge fell into an error of law 
in that he omitted to place before the Jury 
some very important evidence which is in 
favour of this appellant, it will be seen that 
the evidence as against this accused is pre¬ 
cisely the same as the evidence against 
the other two. But there is only this differ¬ 
ence that this accused bore mark of a 
scratch on his person. The Civil Surgeon 
gave as his opinion that the scratch could 
have been caused by the finger nail of the 
informant. The learned Judge in placing 
ihis evidence before the Jury gave these 
(Jireciions: “As regards Jumar Sheikh we 
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have some additional evidence. The Civil 
Surgeon thinks it likely that the scratch 
on his forearm was caused by the long nail 
of the complainant in the struggle. , You 
are not bound by the opinion of the Civil 
Surgeon, but he is an expert. The accused 
says that he received the scratch in cutting 
bamboo. Whether this could be so was not 
put to the Civil Surgeon". Assuming for 
a moment that there was justification in 
putting before the Jury the suggestion 
that this scratch was caused by split 
bamboo and had not been put to the Civil 
Surgeon, the learned Judge should have 
at the same time placed before the. Jury 
another bit of evidence which appears 
in the deposition of the Civil Surgeon 
himself and which is to the effect that the 
scratch could have been caused by other 
means as well. Furthermore, it seems to 
me that on the question of probability the 
learned Judge should have drawn particular 
attention of the Jury to the passage in the 
complainant's evidence where he says that 
he intentionally hurt Jumar with his 
finger nails with a view to keep mark of 
identification, and should have also drawn 
the attention of the Jury to the fact that 
this important incident—important in the 
view that the complainant took of the 
matter, was not mentioned by the complain¬ 
ant in the First Information which he lodg¬ 
ed at the Thana. The omission to direct 
the Jury upon an important point like 
this which may serve to help the de- 
fenceof the accused, in my opinioD,amounts 
to misdirection. I am accordingly of opin¬ 
ion that the conviction of this appellant 
Jumar Sheikh and the sentence passed on 
him should also beset aside. In view of 
the unsatisfactory nature of the evidence 
to which I have already referred I do not 
think that this is a case in which we should 
be justified in ordering a re-trial of the 
accused Jumar Sheikh. 

The accused persons will now be digcherg- 
ed from their bail-bonds. 

Bankin, J.— I agree. 

A. N. A. Accvsed acquitted. 


tit' 




\ H • ' 


I 



tfl91, 0.192f] 


SKtRANaA StfBRAWAtrtA AIaRT. 


55 


LAHORE HIGH COURT. 

Obiminal Revision No. 1237 of 1926. 

October 29,1926. 

Present.*—Mr. Justice Harrison. 

RUR SINGH— Accused—Petitioner 

versus 

EMPEROR— Respondent. 

Workman's Breach of Contract Act (XIII of 185S), 
M. 3—Ordering re-payment of advance and impinson- 
ment in default by same order, legality of^Imprison- 
mint, when to be ordered—Imprisonment for default 
of each instalment, legality of. 

A Magistrate cannot order a workman to be im¬ 
prisoned by the same order by which he directs him 
to make a payment. An order for^ imprisonment 
should be a separate order passed after the workman 
has failed to comply with the order about re-pay¬ 
ment. Nor where the sum is ordered to be payed by 
instalments, can a'Magistrate by a single order award 
a separate term of imprisonment for default of each 
instalment. 

Oase reported by the Sessions Judge, 
Karnal, with his No. 383-J of 7th August, 
1926. 

FACTS.— Sahib Singh’s complaint was 
that he had advanced Rs. 50, Rs. 32 and 
Rs 24-4-0 to accused Rura Singh in order 
to perform certain work on the Grand Trunk 
Road but that Rura Singh had done work 
worth only Rs. 25 and declined to do the 

rest. ^ V j 

Rura Singh’s version was that he had 

done work worth Rs. 62j and re-paid more 
than the remaining amount to complainant. 
The Magistrate found that the accused had 
performed work of the value of Rs. 62-8-0 
but not re-paid the balance. Under s. 2 of 
Act XIII of 1859 the Magistrate ordered 
Rura Singh to re-pay Rs. 45 in nine month¬ 
ly instalments of Rs. 5 each or in default 
to undergo 15 days' imprisonment for de- 
fftult of eacli instalment the^ total period 
of imprisonment being limited to two 

months. , ^ ^ 

GROUNDS. —So far as the facts of the 

oase are concerned 1 think that the finding 
of the Magistrate is right. Applicant has 
failed to prove that any sums of Rs. 10 and 
Rs. 12 were paid to Sahib Singh. As to 
the six sums of Rs. 36 realised by the com¬ 
plainant from other workmen he has hied 

a receipt (P-D) which shows that these 
re-payments were by other workmen for 

advances received by thein. . ^ ^ . 

The final order of the Magistrate about 

imprisonment in default does not, however, 

seem to be right. Ir. the first 
language of s. 2 sho" ^ that the Magistrate 
cannot order the wo.t kDian to be imprisoned 
by the same order by whic-i he directs 


him to make a payment. The words of the 
section are, “if such artificer, workman or 
labourer shall fail to comply with the said 
order, the Magistrate may sentence him to 
be imprisoned" etc. I think it is clear 
from this that the order about imprison¬ 
ment should be a separate order passed 
aRer the workman has failed to comply with 
the order about re-payment etc. In the 
second place, the order of 15 days' im¬ 
prisonment for default of each instalment 
also does not seem to be right for it implies 
that by one order the accused has been 
sentenced to several periods of imprison¬ 
ment with free intervals between. I do not 
think our Oriminal Law contemplates such 
sentences. For instance a man can be sen¬ 
tenced for theft for three years but a Magis¬ 
trate cannot sentence a thief to two sepa¬ 
rate terms of one year each with an interval 
of six months between. 

The proceedings are, therefore, submitted 
to the High Court for revision of the sentence 
with a recommendation that the sentence 
of imprisonment may be set aside leaving 
the Magistrate to pass a sentence after 
default has been made by the applicant 
in making the payments ordered by the 
Magistrate. 

ORDER. —The order of the Magistrate 
regarding imprisonment is clearly illegal. 
For the reasons given by the learned Ses¬ 
sions Judge, I set it aside and leave the 
Magistrate to pass a sentence in accordance 
with the law if default is made. 

R. L. Petition accepted. 


MADRAS HIGH COURT. 

Criminal Miscellaneous Petition No. 170 

OP 1926. 

April 15, 1926. 

Present: —Mr. Justice Wallace 

SRIRANGA CHETTIAR-Accubed- 

Pbtitioner 

versus 

SUBRAMANIA A8ARI— Complainant__ 

Respondent. 

of Magistrate-Denovo trial before succeeding Sil 
rate, order ^-Transfer to Magistrate who oriafnal 
ly heard evidence, whether legal. 

Where. after the transfer of a a • 

the pendency of a criminal cnee, hif‘stces.or“Ta? 
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taken eogaisance of .tlie ease cZe novo, it is not oom- 
pstent to a District Magistrate to re-transfer the case 
to the Magistrate who originallj' heard tlie evidence 
with a view merely to avoid the de novo trial. 

Petition, praying that in the circumstances 
stated in the afiSdavit filed therewith, the 
High Court will be pleased to issue an 
order directing that C. C. No. 2 of 1926 on 
the file of the Court of the Stationary Sub- 
Magistrate, Bhavani, may be re-trans¬ 
ferred from the file of the Stationary Sub- 
Magistrate, Gobichettipalayam (to whoso 
file it has been transferred and where it 
has been numbered as C. C. No, 122 of 1926), 
to the file of the Court of the Stationary. 
Sub-Magistrate, Bhavani, and also direct¬ 
ing stay of further proceedings in the said 
C. C. No. 122 of 1926, in the Court of the 
Stationary Sub-Magistrate, Gopichetti- 
palvam pending disposal of this petition. 

FACTS.—In a trial of two accused 
persons on a charge of theft under 8.379, 
Indian PenaP Code, the Stationary Sub- 
Magistrate of Bhavani framed a charge 
against one accused and discharged the 
other. Pending the further cross-exami¬ 
nation of the prosecution witnesses, the 
Magistrate was transferred to another 
station, Gobichettipalayam in the same dis¬ 
trict. When the new Magistrate took charge 
at Bhavani the accused claimed and was 
granted a trial de novo. 

At that stage the complainant applied to 
the District Magistrate to re-transfer the 
case from the file of Bhavani Magistrate to 
that of Gobichettipalayam so that the 
Magistrate who originally framed the charge 
might himself dispose of it. The District 
Magistrate granted the petition and the 
case was transferred to the file of the Gobi- 
chettipalayain Magistrate and was number¬ 
ed C. C. No. 122 of 1»26. The accused, 
thereupon, applied to the High Court ob¬ 
jecting to the procedure adopted and asked 
for re-transfer of the case to the file of the 
Sub-Magistrate, Bhavani. See Sai'dar Khan 
Sahib V. Attaulla (1). 

Mr. K. V'. Senha Iyengar, for the Peti¬ 
tioner. 

iMr. S. Venkatarama Sastri, for the Re- 
6p'itj<Jcnt. 

.Mr. K. N. Garinpathi, for tlie Public Pro- 
Kcrutor, for the Crown 

ORDER.— It is clear that the Stationary 
.■^uh-Magistrate of Biiavani has taken eogniz- 
ain*e of the case c/e 7/oyo before the trans- 
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fer to the Stationary Sub-Magistrate of 
Gobichettipalyam. .The latter, therefore, 
has no jurisdiction to proceed with the 
case. The case is, therefore, re-transferred 
to the Stationary Sub-Magistrate of Bha¬ 
vani who will now proceed with it. 

V. N. v. Order accordingly. 


LAHORE HIGH COURT. 

Cki.minal Appeal No. 808of 1920. 

November 1, 1926. 

Pi’esent: —Mr. Justice Jai Lai. 

FAJJOO AND another —Accused 

—Appellants 

versus 

EMPEROR— Respondent.. 

Penal Code {Act XLV of 1S60), s. 30/^—Sentence- 
Deceased and not accused the aggressor—Stvere sen¬ 
tence, propriety of. 

A severe sentence should not be passed where the 
aggressor was the deceased and not the accused. 

Appeal from an order of the Magistrate, 
First Class, exercising enhanced powers' 
under s. 30, Cr. P. C., Find Dadan Kh'ah, 
District Jhelum, dated the 28th June, 1926. 

Mr. iiJam Lai, for the Appellants. 

Mr. Din Dyal, for the Government Advo* 
cate, for the Respondent, 

JUDGMENT. —The Magistrate has 
found, and this finding is not attacked on* 
appeal before me that the appellants and 
the deceased had a dispute about the owner¬ 
ship of some land. The accused, however, 
were in possession thereof and had erected 
some sort of building on it. On the morn¬ 
ing of the 30th of May, 1926, the deceased 
Raham Ali and his brother Hasbam Ali went 
to this land ‘either to molest the accused ‘ 
when they were levelling the ground or 
to remove the building that had been con¬ 
structed by them' and a fight ensued be¬ 
tween the parties with the result that the 
appellants Fajjoo and Jawan caused a large 
number of injuries on the person of the 
deceased which resulted in his death soon 
after. Hasham AH escaped without receiv¬ 
ing any injury. 

Both parties produced evidence which*' 
supported the main story of the pio- 
secution with the only variation that ac¬ 
cording to the defence evidence the deceased 
received his injuries not at the hands of 
tlio accused but owing to the building 
having fallen on him when he was demolish. 
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iag it. This story has been rightly rejected 
by the Magistrate as untrue. 

The weight of the evidence is in support 
of the conclusions of the Magistrate and as 
the learned Counsel for the appellants has 
not seriously attempted to attack the*find- 
ing of the Magistrate I do not think it 
necessary to discuss the evidence ih detail. 

The only point on which the Counsel 
addressed me was the question of sentence. 
After hearing the Counsel for the Crown I 
have come to the conclusion that the 
sentence in this case is severe in view of 
the fact that the deceased and his brother 
Hasham AU were the aggressors from the 
commencement. They had no i)usiness to 
go to the disputed land which was admit¬ 
tedly in possession of the accused either to 
molest them or to remove the buildings. 
Under all the circumstances I consider that 
a sentence of five years’ rigorous imprison¬ 
ment will be adequate and accepting this 
appeal I reduce it accordingly, 
a. L. Appeal partly accepted. 


CALCUTTA HIGH COURT. 

Criminal RaFiSKSNes No. 24 op 1926. 

August 5, 1926. 

Present .^—Justice 8ir George Claus Rankin, 
Kt., and Mr. Justice Mukerji. 
EMPEROR— Prosecutor 


versus 

CHANDRA KUMAR DE— Accused. 
Penal Code {Act XLV of ISOO), ss. 1S2, It?I—False 
identification, when offence under s. ISJ—Dishonest 

intention, nccessitij of. . , i ^ 

A person who wrongly identifies another before a 

public servant as the payee under a forged cheque 
drawn in the name of a iiotitious person cannot be 
convicted of an olTenco under s. 182, 1 enal Code, 
in tlie absence of evidence to show that be knew^ 
or had reason to believe that the identilication was 

false, [p. 58, col. 1. J j a u- 

Criminal reference by the Second Addi¬ 
tional Sessions Judge, Bakerganj,_ dated 
the 3rd May. 1926. 

Baba Anil Chandra Roy Choudhury, for 


the Crown. , „ , ^ t i, 

'Babus Suresh Charidra lalnqdar, JyoUsh 

Chandra Gtika aiui Hadhika Ranjan Guha, 

fdr the Accused. 

JUDGMENT. 

Rankin, c.^ise, ihe accused 

Chandra Kumar l-‘. "ho appears fo be an 
old man of 80 y of age wf.s tried before 
Judge and Jury sevei'U charges^ Ihe 


first charge against him was really'abelment 
of forgery and the second charge was really 
conspiracy to cheat. On those two charges, 
the Jury acquitted.the accused and the learn¬ 
ed Judge who makes this Reference agreed 
with the Jury and held that their verdict 
was right. There were, however, two other 
charges against the accused, a charge under 
s. 182, Indian Penal Code, and another of 
cheating under s. 420, Indian Penal Code ; 
and the learned Judge has made this 
Reference because he considers that the 
accused ought to have been convicted upon 
those two counts. 

Now, the facts very shortly are that some 
person in June, 1925, made up his mind to 
obtain money by forgery from the local 
treasury aud, to do it by forging Civil 
Court deposit payment cheques. He took 
the names of various local worthies likely 
to be known in the Treasury Office, he 
filled up certain blank forms, forged the 
signatures of the Civil Court clerk and of 
the Presiding Officer there and presented 
these payment cheques to the local trea¬ 
sury in the ordinary course, it appearing 
that he was a person entitled to draw 
money out of Court. The forgery was not 
detected; the documents appeared to be 
in order and the present accused does not 
come into the matter until we get to the 
stage at which the actual payments had 
to be made by the Poddar in the treasury. 
The person whose name had been forged 
as being the real payee could not, of 
course, be produced; but it appears that 
the Poddar was prepared to pay to some 
person nominated by the payee and to pay 
on getting proper iudentification byaperson 
who was known to him. The accused who 
is a Mokhtear went and identified a par¬ 
ticular person as being Jyotish Chunder 
Banerji, the payee, named in the cheques. 
AVhat is now said is that he may or may 
not be a party to the swindle; but that 
assuming that he is not party to the 
swindle, he still can be convicted and 
should be convicted under ss. 182 and 420 
Indian Penal Code. The only view of this 
matter that can reasonably be attributed 
to the Jury is, first of all, that the Mokhtear 
made the identification rashly or reprehen- 

sibly from want of reasonable caution that 

a man came to him, told him a yarn per¬ 
suaded hirn that he was Jyotish Chunder 
Banerji and that accordingly he went 
the Poddar and identified the^man as aimh 
in a case of this sort one haTto draw . 
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rigid line between two positions. If one 
is going to consider whether the man was 
in the swindle—a person taking part in 
a conspiracy by forgery to get money from 
tbe treasury, that is one position. The 
Judge and the Jury, have negatived that. 
If, however, we have to look to the ques¬ 
tion under ss. 182 and 420, Indian Penal 
Code, we are to do it on the basis that it 
cannot be imputed to him that he was in 
the swindle at all. Looking at it in that 
way, the question is what is the evidence, 
first of all, under s. 182, Indian Penal Code, 
that he has given to the Poddar informa¬ 
tion which he knows or believes to be false. 
The charge in this case perveraed the sec¬ 
tion by saying as follows: “which you 
know or had reason to believe’* and, in 
that respect, it is an entirely damnable 
charge. The evidence of the Poddar is to 
the effect that the statements actually made 
by the accused were two separate and dis- 
tinot statements. One was that, when asked 
if he knew the payee Jyotish Chander 
Banerji, he said that he knew him. The 
other was that he pointed out the man who 
drew the money as Jyotish Chunder Banerji 
whom he knew. The Jury were, to my 
mind, right to reject the story of any such 
identification as that, splitting up the two 
questions whether the man was Jyotish 
Chander Banerji and whether the accused 
knew Jyotish Chander Banerji; but, assum¬ 
ing that such suggestion could be accept¬ 
ed on the evidence, it is also reasonably 
clear that the accused may well say that 
rashly or not, foolishly or not he did think 
that be knew Jyotish Chunder Banerji. 
He may be wrong; be had taken little 
pains to be right. But the question is 
whether he was honest. It has to be ob¬ 
served that, if he was not honest it is very 
difficult to see how the Judge and the Jury 
would acquit him of being in the swindle. 
As regards the charge under s. 420, Indian 
Penal Code, all that I can say is that, on 
this view of the facts of the case, I am at a 
loss to discover what s. 420 can have to 
do with this matter. For these reasons it 
appears to me that this Reference ought not 
to be accepted. Theaccused must, therefore, 
be acquitted and released. His bail-bond 
will be discharged. 

MukepJI, J.—I 

A A TCJCCtcd* 


LAHORE HIGH COURT. 

Criminal Revision Pbtition No’ 774 op 

1926. 

October 11, 1926. 

Present: —Mr. Justice Broadway. 

GHULAB KHAN, deceased, throcgh 

KARAM khan—Complainant— 

Petitioner 

versus 

GHULAM MOHAMMAD KHAN 

AND OTHERS—RESPONDENTS. 

Cr. P. C. (Act V of 1898), ss. 17It, 20Z — Uagistraie's 
power to hold enquiry—Duty of Magistrate to keep pro- 
ctedings under two sections distinct 

A Magistrate is competent to hold an enquiry into 
a complaint of an offence under s. 202, Cr. P. C., to 
ascertain whether there is suflicieot foundation to 
issue process against the person or persons complain¬ 
ed against. But where proceedings imder s. 174, 
Cr. P. G., have also been taken, they must be kept dis¬ 
tinct from those taken on complaint, [p. 59, col. 2.] 

Petition for revision of an order of the 
Sessions Judge, Attock at Oambellpore, 
dated the 30bh November, 1926, affirming 
that of the Magistrate, First Glass, Attock, 
dated the 23rd October, 1925. 

Mr. B. R. Puri, for the Petitioner. 

Mr. Abdul Rashid, Assistant Legal Re« 
membrancer, for the Crown. 

Messrs. Shamair Chand and Din Dayal^ 
for the Respondents. 

JUDGMENT.—On the 4th of August, 
1925, three persons were murdered in the 
village of Dandi in the District of Attock, 
These murders were of a daring character 
and it is said that the persons responsible * 
for them had intended to murder Suhedar 
Ghulam Mohammad Khan as well. They 
had searched for him but the iSu6cdar 
succeeded in hiding himself in his own 
house and thus escaped. The murderers 
were known and among them was one 
Gulab Khan son of Karam Khan. A guard 
of two constables was placed on Subedar 
Ghulam Mohammad Khan's house as Gulab 
Khan and his accomplices had abscond¬ 
ed. On the 2l8t of August, 1925, it was 
rumoured that Gulab Khan and Nawab 
Khan absconders had returned to the vil¬ 
lage Dandi. Information of this fact was 
sent to the Police Station Pindigheb and 
steps taken to effect their arrest. During 
the night when it was said that Gulab 
Khan and Nawab Khan were sitting in the 
house of Gulab Khan's father Karam Khan, 
the Police went to the house but did not 
find Gulab Khan or Nawab Khan. On the 
following day, ie., the 22ftd pf August, 
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1925, search parties were formed to scour 
the country side for these two men. These 
parties consisted of three or four persons 
each and the Suhedar was accompanied by 
the two constables who were joined later by 
one Fatta son of Nur Muhammad. Pro¬ 
ceeding in their search the two constables 
separated going towards the west leaving 
the Suhedar, who was armed with a revolver 
and Fatta to examine a small portion of 
the hda. While doing this the Suhedar 
and Fatta took different paths. Fatta 
happened to catch sight of Gulab Khan 
sitting under a group of small shisham 
trees with a hatchet beside him. Fatta 
promptly retraced his steps and finding 
the Suhedar standing at a little distance 
pointed in the direction whence he had 
come but refused to accompany the Suhedar 
into the trees. Thereupon the Suhedar 
started off, in the direction indicated by 
Fatta, by himself. According to the Suhedar 
he had not proceeded far when all of a 
sudden he saw Gulab Khan flourishing a 
hatchet and coming towards him. Gulab 
Khan is said to have called out “ O Suhedar 
I was looking for you in heaven and I have 
found you on earth, now be ready.” The 
Suhedar seeing himself thus attacked by 
Gulab Kban promptly fired at him with 
his revolver and hit him six times. He 
says he only fired five shots, but according 
to, the medical evidence there were six 
bullet wounds. The other people searching 
collected on hearing the sound of firing 
and Gulab Khan was picked up dead. 

For some reasons or other the Police ve^ 
^QSligfintly failed to report this matter in 
the proper manner to the Sub-Divisional 
Officer, Pindigheb. That Officer, however, 
came to know what had happened and sent 
a report of the occurrence to the District 
Magistrate which reached him on the 25th 
of August, 1925. The District Magistrate 
upon that suggested that proceedings under 
8 . 174 of the Or. P. C. should be taken in 
order to ascertain the circumstances in 
which Gulab*Kban met bis death. The 
Sub-Divisional Officer (Shah Nawaz Khan) 
thereupon instituted and carried out an 
inquest under s. 174 of the Cr. P. C. He 
examined the Doctor and other persons and 

also examined the 5n6e«Vr. 

Oo the Ist of September, 1925, Karam 
Khan had instituted a complaint against 
the Suhedar and two ^iher persons ch^ging 
them with the mTirder of his son Gulab 
Khan. The compldut was sent to the 


Sub-Divisional OjScer for disposal. Acting 
under s. 202 of the Or. P. 0., he proceeded 
to examine three witnesses tendered by 
Karam Khan but in the absence of the 
Suhedar and the other persons accused. 
Having done this, on the 27th October, 1925, 
he proceeded to record what he calls a 
” verdict ” in which he discusses the circum¬ 
stances under which Gulab Khan met his 
death and finds that the Suhedar acted in 
the exercise of his right of self-defence 
when he killed him. He then proceeds to 
consider in the same “ verdict ” or order 
the case as presented by Karam Khan, dis¬ 
cusses the evidence of the three witnesses 
examined by him and then concludes as 
follows:— 

“With these facts I hold that Gulab Khan 
was not killed when he was asleep. On 
the other hand he was killed when he made 
a preparation to assault and kill the Suhedar, 
In other words my verdict is that the Suhe¬ 
dar was justified in killing Gulab Khan 
and he has, therefore, committed no 
offence.” 

Although wrongly described as a ‘verdict’ 
this may be regarded as an order dismissing 
the complaint under s. 203 of the Or. P. C 
Treating it as such Karam Khan moved 
the Sessions Court on the revision side 
praying that the order of discharge be set 
aside and the present accused tried before 
a competent Court. This application was 
filed on the 25th November, 1925, and reject¬ 
ed by the learned Sessions Judge on the 
30th November, 1925. Karam Khan then 
on the 6th of May, 1526, moved this Court 
under s. 439 of the Cr. P. 0. objecting to 
the procedure adopted and praying that 
the order of discharge should be set aside. 

Now a Magistrate is empowered to hold 
an enquiry into a complaint of an offence 
in order to ascertain whether there is suffl- 
cient foundation for it to issue process 
against the person or persons complained 
against. In the present case the Magistrate 
clearly acted in the exercise of these nowera 
under ^ 202 Cr. P. C. He aKd thl 
complainant to produce such evidence in 
support of his complaint as he wished to 
produce, and after a consideration of that 
evidence came to the conclusion that that 
evidence was so wholly unworthy of ere 
dence as to warrant hie taking nn 

action m the matter. Where the MaSrate 

pro.«4ins. 'o. n. 
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had less time elapsed before this Court was 
moved I might have considered it advisable 
to direct a fresh enquiry under s. 202, 
Cr. P. C. 

As has been pointed out above, however, 
it will be seen that after the refusal of the 
learned Sessions Judge, on the 30th No¬ 
vember, 1925, to interfere with the Magis¬ 
trate’s order no steps were taken till the 
6 th May, 1926, when this petition was pre¬ 
sented. No doubt this lapse of time alone 
would not be necessarily sufficient to refuse 
to take action, but there are certain other 
considerations that cannot be ignored. The 
story set out in the complaint has been con¬ 
sidered and has been disbelieved by the 
Magistrate. Indeed so strong a view was 
taken by the Magistrate that he did not 
consider it necessary to issue process to 
obtain the presence of the persons com¬ 
plained against in his Court. The story 
itself as set out is most unconvincing and 
it is clear that the deceased did not meet 
his death in the manner alleged by the 
complainant. The fact too that proceedings 
were taken properly under s. 174, Cr. P. C., 
cannot be lost sight of. After careful con¬ 
sideration of all the circumstances, therefore, 
I do not see that any good purpose would 
be served by re-opening this matter at this 
stage and I, therefore, decline to interfere 
and dismiss this petition. 

,R, L. Petition dismissed. 


ALLAHABAD HIGH COURT. 

Criminal Appeal No. 821 of 1925. 

December 21, 1925. 
Present:—Mr. Justice Dalai and 
Mr. Justice Boys. 
EMPEROR— ProsecL'Tor 


versvs 

BHIRGU SINGH—AcGuiiED. 

U. P. Loud licteuut Act {III of lUOl], s. 11,7^ 
Venal Code (.let XLV of ISCU), s. !7L -Citation loj 
Ueveyuie Otlicer—Poihirc to attend, wlo tltcr vffcnce 

under17\, Penal Code. , , r , 

'I liC isBuo of a citation to an alleKed <Jefat)lu-r under 
; U7 of the U. P. Land Roveiimj Act cloe.s not in¬ 
volve him in any liability loatlend, .mid coji- 

^ediiejiLly failure to attend in obclience to such 
•iuiiion iH not an offence under 174, i’cii.il Co<Io. 

* Criminal appeal by the Local Govern¬ 
ment, from an order of acquittal passed by 
i.hc Sessions Judge, A/.amgarh, dia^d the 
^>7th of July, 1925. 


The Government Advocate; fox' th$ 
Crown, 

Mr. N. Upadhiya, for the Accused. 

JUDGMENT* —In this case one'v' 
Bhirgu Singh was tried summarily by^ a *' 
Magistrate of the First Class and convicted’ 
under s. 174 of the Indian Penal Oo'4^:' 
The offence alleged against him was that*!' 
being legally bound to attend at a cettaiii - 
place and time in obedience to a BumthbnS,* 
notice or order from a public sorvkiit he 
had intentionally omitted to attend/ Ih‘* ■ 
this case the public servant who issued the"; 
direction to attend was a Tehsildar and*'' 
the direction purports to have been issued'" 
under s. 147 of the Land Revenue Act. 
That section says that “when an arrear of^' 
revenue becomes due, a writ of detiiShd 
calling on the defaulter to pay the anlqunt' 
within a time therein stated, or a citatioA" 
to appear, may issue.” It was alleged on 
behalf of the Crown that a citation had 
issued. A Tehsildar has power to issue the .' 
citation. The only question that arisfesln'' 
the case is whether the power to issue 
citation connotes a legal liability on the' 
part of the person to whom the citation is 
issued to attend. The Board has framed si '' 
form which embodies both the writ of * 
demand and the citation in one docu¬ 
ment. 

It is in the following form :— 

“Whereas a sum of Rs. on acebuot 
of arrears of instalment in respect of'* 

is due against-you, you are 
hereby directed (hidayat) that in casb'thb^" 
entire arrears aforesaid and the process*feb, 
in respect of this summons are not paid" 
immediately you should appear before this" 
Court at on A foot-note to thfs' . 

document says that: “Failure to attend shall" 
be punishable under s. 174 of the Indian-'' 
Penal Code.” The document is further'^ 
headed “Summons requiring attendaneb’*' 

(in vernacular “Summon hazri)"' 

Two things may be noted about this' 
document. The first is that by embodying' 
the writ of demand and the citatioh'in the' 

same form the Board of Revenue in practice' 

deprived themselvee of the optibn of 
setiding either a writ of demand or a cita¬ 
tion, but if they have chosen to deprive* 
themselves in practice of that optibn there' ' 
is ^ not hing illegal in their so doing. 

The second point to be noted is that in 
two places the vernacular word used is 
“summon" and the foot-note' declares ' 
oinissioD to comply to be punishftbJo upder^ 
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. s. 174 of-the Indian Penal Code. To give 
,fulL,foxce to the use of the words “sum- 
inona*‘,.aiid the foot-note would be to beg 
.. the question which we have to decide ; and 
if omission to comply is not punishable 
by law a.rpere, declaration in the form that 
! it is, puoishable will clearly be wholly in- 
;,.e5p6tiye. That question is whether there 
.. is any different effect to be given to the 
. use of the word “citation” in s. 147 and to 
f the use of the word “summons.” As we 
. have said the Magistrate found the accused 
.^..guiltyf,under s. 174 of the Indian Penal 
.. Qqde. On appeal he was acquitted by the 
I , Ifja^ned Sessions Judge and from that ac- 
„.quittal the Local Government has filed 
■■;the. ^present appeal. On behalf of the 
rJvORposite party it has been pointed out to 
i us that in the N. W. P. Act (Act XIX of 
'1873), 8. 151 there was only a provision 
...for the writ of demand. There was no 
f Dower to issue either a citation or asum- 
\ ipons. In the Oudh Act (XVII of 1876), 
114, there was provision for a writ of 
.(.demand or a “summons” to appear ; while 
•• fipally in the present Act III of 1901, 
’ s.. 147, in which both the previous Acts are 
’ .comhiA^d.there is provision for a writ of 
i,(demand or a “citation”. It is not un- 
rfi^sonably urged that there must have 
. (hepn some good reason for the use of this 
. .yrord “citation” which did not appear in 
.. . the N. W. P. Act or any other word of the 
a like nature, and which did not appear in 
...theiOudh Act in which the word sum- 
, ..mons” was used. It can hardly be ^ 
jv,.accident and we cannot treat it as such, 
■tWe are urged to give this word its ordi- 
. r.Aary .meaning, that is, that it is rather in the 
.i.(hature of an invitation to appear than of 
an.order to attend. We think that it is 
: reasonably contended that its meaning is 
i analogous to its meaning when used in the 
' Probate and Succession Act where it 
(amounts merely to an invitation to come 
! I and-see the proceedings. Reference may 
■;be.madetoAct V of 1881, s 69 (Probate 
.. :and Administration Act) and the Succes- 
.sion Act, 8S. 199 and 250. It is true that 
in, testamentary matters where there aie 
-Indefinite proceedings going on, invitation 
to..come and see may well be issued to 
,..parties interested, while in the matter 
before us it might be said that there are 

1 ..no proceedings for anybody to come and 
..see. But it does not appear to us un- 
..reasonable that Government should have 

contemplated the issue of a notice to an 


apparent defaulter inviting him to come 
and discuss the matter. There might be 
some question of dispute or uncertainty 
in regard to the amount due as shown by 
the account prepared under s. 145 of the 
Land Revenue Act. It might be possible 
that if the apparent defaulter went to see 
the Tehsildar some arrangement might be 
arrived at by which a delay in payment 
might be accepted. These are only two 
considerations that occur to us. It is 
quite possible that Government may .fiave 
contemplated that in many cases immediate 
arrest might by negotiations be avoided. 
We think, therefore, that a meaning can 
properly be given to the word “citation” 
without attributing to it the full force of a 
“summons”. It is further clear that if a 
person has been given an opportunity, even 
though he is not obliged to take advant¬ 
age of that opportunity, of going to the 
authorities and discussing the matter and 
he refuses to take advantage of that op¬ 
portunity, he can have nobody to blaine 
but himself if the authorities proceed,to 
the extremity of arresting him. Finally, 
there is drawn to our attention the pro¬ 
visions of s. 193 which expressly declare 
that a person who has received a “sum¬ 
mons” to appear “ shall be bound to attend.” 
The Legislature can hardly have over¬ 
looked the fact that s. 147 provided for a 
citation to appear and if it had intended 
that an unnatural construction should be 
put upon the word “citation”, namely, that 
it involved legal liability to attend it 
would naturally have inserted also the 
word “citation” in s. 193. 

For these reasons we hold that the issue 
of a citation to an alleged defaulter under 
s. 147 of the Land Revenue Act does not 
involve him in any legal liability to 
attend, that the opposite party here was, 
therefore, not guilty of an offence punish¬ 
able under s. 174, Indian Penal Code, and 
was rightly acquitted by the learned 
Sessions Judge. The appeal is, therefore, 
dismissed. 

A. N. A. Appeal dismissed. 
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CALCUTTA HIGH COURT. 

ORiiiiNAL Revision No. 313 of 1926. 

August 13, 1926. 

Present;—Mr. Justice Mukerji and 

Mr. Justice Roy. 

SHAHABUDDIN AHMED— Accused— 

Petitioner 


versus 

ABDUL KADER and others—Opposite 

Party. 

7 • ^ «• 133~Public nuisance — 

Uraer for removal — Non-sey-vict of notice on some 
parlies, effect of—Setting aside order, legality of - 
Costs of removal, liability for. 

A Magistrate has no jurisdiction to cancel an 
order passed by his predecessor for removal of a 
nuisanw under s. 133, Cr. P. C.. on the ground that 
one of the parties to the proceedings had not been 
properly served with a notice or on the ground that 
the nuisance was in existence for a long time. [p. 

*l*be question as to from which party or parties 
the costs for the removal of a nuisance should be 
recovered has to be determined upon a consideration 
of the question as to the parties upon whom the 
notices in connection with the proceedings were 
served, inasmuch as it will be unjust to make an 
order for recovery of costs from a party who was 
not actually served with any notice of the said pro¬ 
ceedings. [p. 63, col. 1.1 


a revision against an order of the 

Sub^Divieional Magistrate, Munehigunj, 
dated the 4th January, 1926. 

Babus Suresh Chandra Talukdar and 
Mahendra Kumar Gkose, for the Petitioner. 

Messrs, il/onnierand Syed Nousher Alif 
for the Opposite Party. 

JUDGMENT* —This Rule has been 
issued to show cause why the order passed 
by the Sub-Divisional Magistrate of Munshi- 
ganj on the 4th January, 1926, should 
not be set aside on ground Nos. 2 and 3 
of the petition. It appears that proceedings 
under s. 133 of the Cr. P. C. were drawn 


up on the 4th March, 1»25, by Mr. M. C. 
Ghose the then Sub-Divisional Magistrate 
of Munshiganj against nine persons who 
were named in the said proceedings. The 
proceedings related to the removal of an 
obstruction from what was alleged to be a 
halat. Notices of these proceedings were 
issued and it appears from the report of 
the serving peon that they were served upon 
8 out of the 9 persons. The report runs to 
this effect: opposite-parties Nos. 1, 3, 4,5, 7 
and 8 although they were present at the 
time when the notices were tendered to 
them for service did not give any receipt 
and upon that the said notices were served 
by affixing them on some conspicuous part of 
theif dwelling house; and as regards oppo* 


site parties Nos. 2 and 6 the report was to the 
enect that they were not present and that 
the notices were served on the persons who 
were in their joint family house. Whether 
his service was valid or not is a matter 
With which we are not concerned at the 
present moment. It appears further that 
thereafter the learned Sub-Divisional 
Magistrate, Mr. M. |C. Ghose on the 4th 
April, 1925, apparently being of opinion that 
the service was sufficient, recorded the fol¬ 
lowing order: “Sebond party absent. Report 
showsnotices personally served. Rule made 
absolute. Ask Police to clear the obstruc¬ 
tion.” On the 19th December, 1925, one of 
the parties filed a petition before the Sub- 
Divisional Magistrate, Mr. R. B. Mukerji, 
who had in the meantime succeeded Mr. 
M. 0. Ghose, alleging thatthe opposite party 
did not claim the plot of land on which 
the obstruction is alleged to have stood 
and that it was impossible to fill up the 
excavation and praying that orders might be 
passed on the first party to fill up the ditch 
at their own costs if they so desired. The 
learned Msgistrate thereupon on the 4th 
January, 1926, passed an order directing 
that the order previously passed as aforesaid 
for the removal of the obstruction should 
be withdrawn. This is the order which is 
complained of in this Rule. The ground 
upon which the Magistrate passed this order 
appears to have been that the ditch had been 
in existence for more than 30 years and that 
only one of the parties, namely, Abdul Kader 
who was a Sub-Inspector of the Bengal 
Police and was posted at Munshiganj had 

not evidently been served with any notice 
in connection with the proceedings under 
s. 133. In our opinion this ground did not 
give any jurisdiction to the learned Magist¬ 
rate to pass the order cancelling the order 
made on the 4th April, 1925, to which we 
have already referred. 

It has been contended on behalf of the 
opposite parties who have appeared in this 
Rule that none of them had been actually 
served with the notices that were issued in 
connection with the proceeding and a 
number of affidavits have been filed in this 
Court in order to establish that fact. While 
it is not possible for us to arrive at a definite 
finding as to whether these notices were 
actually served or not upon all the opposite 
parties it is quite clear to us that the 
learned Sub-Divisional Magistrate himself 
has not yet gone into this question. We are 
therefore, of opinion that the order direct; 
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ing the withdrawal of the previous order 
by which the obstruction was directed to 
be removed is a bad one and we according¬ 
ly set that order aside. The procedure to 
be followed now is clearly laid down in 
8 . 140 of the Or. P. 0. Sub-section (2) 
says that if such act is not performed 
within the time fixed the Magistrate 
may cause it to be performed and may 
recover the costa of performing it either 
by the sale of any building, goods or other 
property removed by his order or by ^e 
distress and sale of any other moveable 
property of such person within or without 
the local limits of such Magistrates’ jurisdic¬ 
tion and that if such other property is with¬ 
out such limits the order shall authorise 
its attachment and sale when endorsed by 
the Magistrate within the local limits of 
whose jurisdiction the property to be attach¬ 
ed is found. The order of the 4th of April, 
1925, is, in our opinion, good and a valid 
order and the obstruction against which that 
order is directed will have to be removed. 
When the question will arise from which 

party or parties 

of the said obstruction will have to be 
recovered that question will have 
determined upon a consideration of the 
question as to the parties upon whoin the 

notices in connection with 

under s. 133 were served and it would 

obviously be unjust for the ^agi^rate to 
make an order for recovery of those costs 
from a party who was not actually served 
with any notice of the said proceedings. 
For these reasons we ave of opinion that 

the Rule should 

the order directing the withdrawal of the 
previous order passed for the removal of 
obstruction should be set aside ?od that 
all further questions ihatmayarisemconn^- 
tion with these proceed mp will have o be 
d«lt with in the light of the.obaervations 

Which we have maoe. absolute. 
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ALLAKAE/X- 

Crimina.i AsvihUON No 240 op 192b. 

9, 192b. 

Present ^ Cecil Henry 

V. ilisb, Kt. 

SUKH ' MD AN Li A L Accused 

/hriLlOANT 

re 
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false document—Sentence — Cr. P. C. (Aci V of 1898) 
l$g—Revision by accused—Enhancement of sentence 
—Single Judge, power of. 

Any official however humble who deliberately 
tampers with official records and issues false copies, 
whatever his motives may be, deserves severe punish¬ 
ment, not merely for his own conduct but as a deter¬ 
rent to others who may be tempted to follow his 
example, [p. 63, col. 2.] 

A Single Judge dealing with an application for 
revision hied by an accused person under a. 439 of 
the Or. P. 0. has power to enhance the sentence 
passed upon the petitioner by the lower Court, [p. 64, 
col. 1.] 

Criminal revision from an order of the 
Additional Sessions Judge, Cawnpore at 
Banda, dated the 29th March, 1926. 

Mr, KuTtiuda Prasad^ for the Applicant. 
The Assistant Government Advocate, foi 
the Crown. 

JUDGMENT, — lam surprised at the 
judgment which the learned Sessions Judge 
has permitted himself to deliver in this case. 
In the first place, it is not disputed that 
the applicant before me is a public official 
charged by Government in the public 
interest to preserve Permanent Records of 
the Rights, and positions of parties and 
interests in land, in order that people may 
nut be injured by false claims, and that 
there always may be a reliable record 
available for Courts of Justice; and whether 
or not he had any ulterior motive, nobody 
in this world can say, he did what he knew 
was wrong, and a breach of his duty to 
the Government, conduct which is con¬ 
stantly complained of in the case of Pat- 
waris, and which causes untold trouble to 
poor people who are compelled to lose their 
rights because of the uncertainty and diffi¬ 
culty of establishing clear evidence. To 
my mind any official, however humble, who 
deliberately tampers with official records 
and issues false copies, whatever his motiveal 
deserves severe punishment, not merely for 
his own conduct, but as a deterrent to others 
who may be tempted to follow his example. 
In this case the Magistrate convicted the 
Pat RJart, and according to the view of the 
Sessions Judge rightly convicted him and 
sentenced him to two terms of one* year 
each to run concurrently, in addition to a 
small fine, with two months’ additional 
imprisonment in lieu of the fine. In mv 

“»overlook 

offences committed by persona who yield to 
sudden temptation for the first time and to 
take a lenient view of their condurt^S, 
case of a Patwari found guilty of such^An! 
duct as this a year’s im|risonmLt 
a reasonable sentence which no 
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ought to interfere -with. The learned 
Judge has reduced it to three months. He 
has written a laboured judgment in portion 
of which I regret to find that he has rather 
gone out of his way to minimize the con¬ 
duct of the Patwari in issuing false copies. 
I do not stop to consider whether the 
Sessions Judge is right in that view or not, 
but I take the opinion which he has formed 
and has expressed in other parts of his 
judgment. He finds that when the Munsif’s 
attention was called to the discrepancy, and 
he, theMunsif, in the pursuance of his duty, 
rightly examined the Patwari and his papers 
and reported the matter to the Collector, 
the PatwaH in the meantime interpolated 
another year in his copy of the khasra, and 
made a note that the khasra had been taken 
by the Munsif, and reported that the 
Government work of preparing annual 
records was suffering in consequence of 
the conduct of the Munsif. The learned 
Sessions Judge says: “I am of opinion 
that in order to save himself he kept back 
the khasra of 1332 Fasti and has not pro¬ 
duced it." In other words the Sessions 
Judge is of opinion that in order to create 
greater difficulty, when his original conduct 
was complained of, this man was degraded 
enough to alter his official documents and 
make an improper complaint against the 
Munsif, which he knew to be unfounded. 
To my mind that is a grave and gross 
fl-ggravation of his offence, and compels me 
to re-consider the whole matter, which I do, 
and in the interests of justice I restore the 
original sentence passed by the Magistrate, 
and set aside the reduction of the Sessions 
Judge, which he had no business to make. 
If the appellant has any objection to raise 
to my order, he can appeal to the Local 
Government. He must surrender to his 
bail and serve out his sentence. 

It is objected that I cannot restoie the 
sentence. I am satisfied that I have power 
to restore the original sentence and even to 
enhance it when an accused applies under 
8 . 439. The section clear y provides it. 
The rule about a two Judge Bench only 
applies where the Court issues notice, of its 
own motion, or an application by some one 
else, to show cause why the sentence should 
not be enhanced. In this case the whole 
matter has been brought before me for 
revision by the accused himself, and I hold 
that 1 have power to restore the original 

Revision rejected. 
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MADRAS HIGH COURT. - 

Criminal Revision Case No. 43 op 1926. 

(Criminal Revision Petition No. 36 

OF 1926.) . 

May 5, 1926. 

Present: —Mr. Justice Wallace. 

In re KAILE LAKSHMAYYA and ■ 
others—Accused—PbtitionEhs. 

Cr. P. C. (Act V of 7595), s: 257~Proces8, issue of, 
at accused's instance to persons already examined as 
prosecutio7i -wit7iesses — Magistrate, power of,' to refuse 
to allow cross-examijiation. 

Section 257, Cr. P. C., allows an accused to summon 
witnesses for the purpose of cross-examination and 
the accused is not bound to state in his application 
for process whether ho wants the, witnesses fo^ ex¬ 
amination or for cross-examination. It is for the 
Magistrate to enquire into the accused’s purpose, if he 
thinks the application is vexatious, [p. 64, col. 2; p. 6J, 
col. 1.] 

Where a Magistrate has issued such process at the 
instance of the accused, he is not afterwards entitled 
to refuse to allow cross-examination by the accused. To. 
05, col. 1.] . T 

Petition, under as. 435 and 439 of^ the 
Cr. P. 0., 1898, praying the High Court to 
revise the judgment of the Court of the 
Sub-Divisional Magistrate, Gudirada, •du 
Or. A. Nos. 44 to 47, preferred against the 
judgment of the Court of the Stationary 
Sub-Magistrate, Gudivada, in 0. 0 No. 
165 of 1925. 

Mr. Ch, Raghava Rao, for the Petitioners. 

Mr. V, L. Ethiraj, for the Public Prose¬ 
cutor. 

ORDRR. —The main point taken is 
that the Magistrate having issued process 
under s. 257 of the Or. P. O. to certain 
witnesses who had been already examined 
as prosecution witnesses and were evideOjt- 
ly cited as defence witnesses for the pur¬ 
pose of further cross-examination was not 
entitled in law to refuse to allow the 
accused to cross-examine them. As the 
Magistrate issued process, I must take '!it 
that he did not consider that the applica¬ 
tion to summon those witnesses was vexa¬ 
tious. He may have refused cross-exami¬ 
nation on the ground that the defence 
could not cross-e.xamine witnesses summon¬ 
ed by the accused, but that is not clear. 

Section 257 of the Cr. P. O. allows an ac¬ 
cused to summon witnesses for the pur¬ 
pose of cross-examination and I do not 
read it as meaning that the accused must 
necessarily state in his application for pro¬ 
cess whether he wants the witnesses for 
examination or for cross-examination. It 
is for the Magistrate to enquire into the 
accused’s purpose, if he thinks the appli-« 



[gjL O. 19i?j 


MUHAMMAD ASLAM KHAN V. BMPBROB. 



cafciou may be vexatious. As he had issued 
the process I do not think the Magistrate 
was justified in refusiug to allow the wit¬ 
nesses to be dealt with for the purpose 
for which accused wanted them to be sum¬ 
moned. He, therefore, committed what was 
at least an irregularity. 

Now owing to a previous refusal to ad¬ 
journ to allow cross-examination of the pro- 
sebution witnesses these witnesses were not 
cross-examined after the charge, and I can¬ 
not hold that the accused were not pre¬ 
judiced by the Magistrate’s irregularity in 
procedure. 

The case is not a serious one and I do 
not think a re-trial is called for. Accused 
have probably already suffered sufficient 
punishment in the expenses of their defence 
and anxiety. 

I set aside the conviction and sentence 
passed on them and direct that the hues, if 
paid, be refunded. 

v. N. 7. Conviction set aside. 

LAHORE HIGH COURT. 

Criminal Appeal No. 1206 of iy25. 

May 18, 1926. 

Present;—Sir Shadi Lai, Kt., Chief Justice, 
and Mr. Justice Jai Lai. 

MUHAMMAD ASLAM KHAN— 
Accused —Appellant 
versus 

EMPEROR— Respondent. 

Cr. P: C. (Act V of 1808), s. 288 —Co)nmitment~ 
Evidence of prosecution taken in accused s presence 
Accused unable to cross-examine—Subsequent cross- 
examination—Transfer to Sessions Court—Evidence, 

‘Whether admissible in trial. 

Iq au entiuiry before coinuiitmeut iho witnesses 
for the prosecution, were exainiued iu a Hosjpital where 
the accused was lyiuff. Tlv’ accused declined to 
cross-examine the witnesses on tli-- grouud that he 
was unwell. The witnesses were again tendered for 
cross-examination and were cross-examined by the 
accused but the witacss( s went back, on their pie- 
vious statements and stipp ^rted the accused s state- 
nient: 

Held, that the statements made by the witnesses 
on the first hearing were duly recorded within the 
meaning of s. 288, Cr. P. C., and such of them as were 
transferred'to the recor 1 . f could 

be treated aa evidence it: C ir'il. [p- bo, col. —J ^ 

Appeal from au .-ri<.r of the Sessions 
Judge, Lahore, date -* the 23rd November, 
1925 

Mbaers. C. Bevjxn Kisken Chand 

and-. Pindi Das no 1 ^:rival, for the Ap¬ 
pellant. ^ ^ 

Mrj Des Raj Saro for the Crown. 

JUDGMENT*.—: appellant, Moham- 

tosd Aalam, has be;., found guilty by the 
Seasiona Judge of Li'.*:re of au offence of 


murder for having caused injuries with 
revolver shots to one Muhammad Hussain 
on the 2nd of August, 1925, as a result of 
which the latter died in the Hospital on 
the 9bh August. His appeal is before us, 
and we have also to consider the question 
of confirmation of the sentence of death 
passed upon him by the Sessions Judge. 
The case for the prosecution is as follows: 

On the 30th July. 1925, the appellant’s 
house was searched by Lala Sohan Lai, 
Excise Inspector of Lahore, on informa¬ 
tion given by Muhammad Hussain and 
another. The females of Muhammad Aslam’s 
family lived in this house. As a result of 
the search 103 packets of cocaine were 
found in a Dharmsala which adjoins the 
house. These are alleged to have been 
traced to the possession of the appellant. 
Muhammad Aslam was consequently an- 
noj’ed with Mohammed Hussain. Oa the 
1st August the appellant went to the hai- 
thak of the deceased in Chauk WazirKhan 
and asked him whether it was a fact that 
he had informed the Excise authori¬ 
ties against him. On receiving an answer 
in the affirmative he went away. The next 
day, i. e., the 2ad August, 1925, the de¬ 
ceased was at his baithak about 10-45 when 
the appellant called him from the street 
and asked him to come down. The deceas¬ 
ed was going down by the stairs when the 
appellant fired at him with a revolver. 
The deceased was hit and immediately 
turned back and ran up to his baithak, but 
was followed by the accused who fired more 
shots at the deceased hitting him at the 
back. Both reached the baithak where more 
shots were fired by the appellant. Barkat, 
Budhu, alias Budh Parkash, and Muham¬ 
mad Hussain Sain were present at the 
tliak at that time. The fist two immedi¬ 
ately ran down the stairs to the street, but 
Muhammad Hussain Sain remained behind. 
The deceased fell on the ground. The 
appellant then shot himself causing a wound 
on the right side of the chest inch 
below the right nipple. Muhammad Hus¬ 
sain Sain grapled with him, snatched the 
revolver from his hand and threw it on 
the road in the Ohauk. At this time both 
the appellant and Muhammad Hussain Sain 
were on the balcony facing the Ohauk of 
Wazir Khan Mosque. The deceased in the 
meantime slipped out of the baithak and 
went and reported the incident at the Police 
Staiion. Several men, who have appeared 
as Witnesses on behalf of the prosecution 
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to the 12th of August for recording the 


66 

were attracted to the scene of the crime on 
hearing the noise of the revolver shots and 
8dw Mahatnmad Hussain Sain grapple with 
tne appellant, take the revolver from him 
and throw it down on the street. Muham¬ 
mad Ashiq, constable of the Railway Police, 
happened to be passing near the locality; 
he went up to the baithak and found the 
appellant secured by Muhammad Hussain 
Sain. He went down to the Chauk picked 
up the revolver, returned to the baithak 
and took the appellant towards the Police 
Station, in the meantime two constables 
arrived from the Kotwali and took the ap¬ 
pellant to the Police Station in a tonga. 
Khan Bahadur Mian Ghulam Rasul, Deputy 
Superintendent of Police, also arrived on 
the scene immediately afterwards, took 
charge of the revolver and also took Barkat, 
Muhammad Hussain Sain, Budh Parkash 
and Abdul Rahman with him to the Thana 
as they slated that they had witnessed the 
rucident. The revolver contained five empty 
and one loaded cartridges, lu the mean¬ 
time Muhammad Hussain, the injured 
person, had been sent to the Hospital. 
Before going to the Hospital he, deceased, 
made the First Information Report at the 
Kotwali which was recorded at 11 a. m. 
and in which he briefly mentioned the 
above facts. 

On the same day, at 11-45 a. m., his state¬ 
ment was recorded at the Hospital by Munshi 
Irisha Ullah, a Magistrate of the Second 
Class, in which the deceased again stated 
the facts already mentioned. The case was 
investigated by the Honorary Deputy Super¬ 
intendent of Police, Agha Khalik Dad 
Khan, and all the alleged eye-witnesses were 
examined at a very early stage of the in¬ 
vestigation which was completed on the 5th 
August. Apparently the investigating 
officer suspected that attempts were being 
made on behalf of the appellant to win over 
the eye-witnesses. He, therefore, sent up 
the case for trial under s. 307 of the Indian 
Penal Code and requested Lala Shankar 
Dae, Magistrate, First Class, to hold the trial 
in the Hospital where both the deceased 
and the accused were in-door patients. 
Consequently Lala Shankar Das went to 
the Hospital on the 5th August and in the 
presence of the appellant recorded the state¬ 
ments of the eight witnesses produced on 
behalf of the prosecution. These witnesses 
included Barkat, Chiragh Din, Miraj Din 
and others who all supported the story of 
ihp prosecution. The case then adjourned 


statements of the remaining witnesses for 
the prosecution. In the meantime Muham¬ 
mad Hussain, the injured person, died on 
the 9th August. The proceedings before 
the Magistrate were, therefore, continued 
as a judicial enquiry with a view to com¬ 
mit the accused for trial to the Court of 
the Sessions Judge. 

It appears that on the 5th August the ap¬ 
pellant declined to cross-examine the prose¬ 
cution witnesses alleging that he was noit 
in a proper- condition to do so or to follow 
their evidence properly. These witnesses 
were, therefore, again tendered for cross- 
examination on the 12bh August and were 
cross examined on behalf of the appellant. 
They all went back on their previous state¬ 
ment and supported the version of the ap¬ 
pellant. The remaining evidence for the 
prosecution was recorded and the appellant 
was committed for trial. Before the Ses¬ 
sions Judge all the eye-witnesses supported 
the version of the appellant. The state¬ 
ments made by Barkat, Uhiragh Din and 
Miraj Din, were transferred under s. 288 
of the Or. P. C. to the Sessions file on the 
16th November, 19:^5, but on an objection 
by the Counsel of the accused the Sessions 
Judge, by his order of the 17th November 
1925, decided not to use the statements of 
the eight witnesses who were examined by 
Lala Shankar Das on the 5th August, 1925, 
as evidence in the case under s. 288 because 
in his opinion they had not been duly 
recorded. He, however, treated such state¬ 
ments as if they had been recorded by 
the Magistrate under s. 164 of the Cr. 
P. C., i. e., for purposes of corroborating 
or contradicting the evidence of the wit¬ 
nesses given at the trial. Before us Counsel 
for the appellant strenuously contended 
that none of the statements made before 
Lala .Shankar Das, on the 5th August could 
be used as evidence at the trial. Counsel 
for the Crown, on the other hand, sought 
to make use of all the statements under 
B. 288 of the Cr. P. C. We will discuss this 
aspect of the case later. At this stage it 
will be convenient to state the defence ver¬ 
sion of this incident. 

The accused admitted at the trial that his 
house was raided by the Excise Officers on 
the 30th July, ly25, and that they entered 
into his zenana in his absence. He denied 
that he suspected Muhammad Hussain, the 
deceased, as the informer of the Excise 
Officers and added as follows:— 
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‘I came to the shop of Muhammad Din, 
fruit seller, aad inteuded to purchase man¬ 
goes from him. I was testing a mango 
^d settling the price with him. Hussain 
Khan came as I was eating the mango. He 
exchanged salutations with me. He put 
his arm in my arm and told me to go with 
him, as he wanted to talk to me. He went 
upstairs to his baithak and I went with 
him. We sat in Ba.rka.t'sbaithak. He talked 
of a woman to me. There was a quarrel 
over it. He abused me first. I told him 
to take to senses ; he had called me to his 
baithak like friend and was treating me 
in an indecent manner. He told me to keep 
quiet. I also abused him, as he did not 
refrain from abusing me. I gave him a 
slap. He got up and told me that he would 
knock out my Pathanship. He went out, t 
followed him. I stopped at the door. He 
turned. He had a pistol. Two other per¬ 
sons were sitting in the baithak. They too 
got up. He told them to keep back as he 
was about to shoot at me. 1 caught hold 
of his wrist and tried to wrench the pistol 
from him. He gave me a kick in my chest. 
My grip on his wrist was loosened a little 
and he fired a shot which struck me. 
After that I distorted his wrist with a re¬ 
doubled force. Three or four shots were 
fired. I became unconscious and my grip 
was loosened. I do not know how Muham¬ 
mad Hussain was shot.” 

The suggestion of the appellant, there¬ 
fore, is that the deceased received his in¬ 
juries when he, the appellant,wasattempting 
to wrench the pistol from him. The ques¬ 
tion, therefore, that we have to determine 
is- whether the deceased was assaulted by 
the appellant as alleged by him or whether 
it' was the deceased who first assaulted 
the convict and shot him and then receiv¬ 
ed the injuries when the latter grappled 
with him in order to deprive him of the 
possession of the pistol. It is necessary to 
remark that the number and nature of the 
injuries on the person of the deceased are 
important matters to be considered when 
determining the truth or otherwise of the 
two versions which are before us. The 
medical evidence shows that the deceased 
had one bullet wound mid auxilary line 
opposite the tsth rib, one bullet wound on 
the back left side of the chest opposite 
the 7th rib just to the left of the middle 
line, a superficial graze immediately below 
and internal to left nipple, and, lastly, a 
graze on the middle of inner side of right 


upper arm. In the opinion of the Doctor 
injury No. 1 must have been caused by a 
bullet shot from the side and injury No. 2 
from a bullet shot from the back, and in¬ 
juries Nos. 3 and 4 were caused by the 
same bullet. We are unable to understand 
how injury No. 2 could have been caused 
in the manner suggested by the appellant. 
It is further difficult to imagine how a per¬ 
son holding a pistol or a revolver in his 
right hand could cause injury No. 4 by a 
bullet when another person is twisting his 
arm and attempting to wrench the revolver 
from his hand. The inj uries on the person 
of the deceased are, in our opinion, consist¬ 
ent with the statement of the deceasad 
and inconsistent with that of the con¬ 
vict. It also appears from the evidence 
of Lieutenant Fitz Gerald, who was ex¬ 
amined by the Sessions Judge as an 
expert that the weapon from which the bul¬ 
lets were fired at the deceased was within a 
foot of his body and that the weapon with 
which the bullet was fired on the convict 
was close up to the body. This evidence 
also lends a very strong corroboration to 
the prosecution case. 


me direct evidence m this case consists 
of the statements of the eye witnesses to 
the incident. As we have already observed, 
at the trial all these witnesses supported 
the defence theory, but the statements of 
three witnesses made before the Commit¬ 
ting Magistrate were transfeired to the 
Sessions file under s. 288 of the Cr. P. 0. 
Those statements support the prosecution 
version. The Sessions Judge has held that 
they were not duly recorded, and, therefore, 
he has not relied upon them as evidence in 
the case. He has held that, when those 
statements were made, the appellant was 
too weak to be able to cross-examine the 
witnesses, that he was not warned that 
the trial was to commence on the 5th 

was not given time to 
obtain advice of the Counsel and therefore 
that he was not in a fit condition to under¬ 
stand what was going on. The Magistrate, 
Lala ohankar Das, was examined as a wit- 
ness at the trial and he stated that he was 
satisfied that the appellant was in a fit con¬ 
dition to listen to the evidence of witnesses, 
otherwise he would not have proceeded with 

w.nfh tliat before the trial 

bepn the House Surgeon was asked by a 

Police Officer as to the condition of the 
was au right. It was after this that 
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the trial of the case began. The follow¬ 
ing appears in the evidence of the House 
8 urgeon, Or. Muhammad Nawaz: 

“A. mail in plain clothes asked..tn© how 
Muhammad A.slam was that day. I thought, 
he was asking me in an official capacity. 
He as^ed me whether Muhammad Aslam 
c mid make a statement. I said he could.. 
It was never told to me that Muhammad t 
Aslam was to be tried. Had I known that, 
ei^ht, witnesses .were to be examined before 
him and that he was to. be asked to cross- 
exam.ilie theni on 5 th August, I would have 
said that Mmhammad Aslam was not in a 
condition to undergo that trial. Muhammad 
Aslam was in a ytiy bad condition.” 

it is difficult to reconcile the first part 
of the statement with the last. In cross- 
examination.this witness admitted thati he 
Biw Muhammad Aslam often after the 2ad 
A.dgust and never saw him unconscious and 
that if a witness had made a five minute 
statement Muhammad Aslam would have • 
been in a position to cross-examine him. 
No request was made by the appellant, for 
the postponement of the trial or for an 
opportunity to be given to him to engage 
a Counsel. Two or three of his friends 
were looking after him and were sitting 
close to him at the lime of the trial. They 
did not make, any such request. On the 
12th q£ August, the next date of hearing of 
the case, the witnesses were cross-examined 
by the, Counsel who had been engaged by 
the accused. 

The. learned Counsel for the appellant 
cited the following cases in support of his 
contention that the statements, of the. wit¬ 
nesses were not duly taken by the Magis¬ 
trate on the 5th, August, 1925; 

(а) Queen-Empress v. Sa^al Samba Sajao 
(1). In this case the accused was not allow¬ 
ed by the Committing Magistrate to cross- 
examine- the witnesses examined by him at 
the judicial inquiry prior to commitment, 
and It was held that such statements could 
not be deemed to have been duly taken. 

(б) Alimuddinv. Queen-Empress (2). In 
this case the statements were made in the 
absence of the accused and. it was, there,- 
fore, Ixeld that they could not be trans¬ 
ferred to the Sessions file and read as evi¬ 
dence under s. 288 of the Cr. P. 0, 

(cj Ehanindra Nath Mitra v. Emperor (3).. 

(1) 21 C. 642; 10 Ind. Dec. (x. b.) 1059. 

(2) 23 0. 361; 12 Ind. Dec. (x. 8.)241. 

):U I Ind. Cas. 469: 36 C. 4«; 12 C. W. N. 1014; 8 

;l. J. 221. 


Ld? I. 0.1937:1 

The accused was unrepresented by Counsel, 
when the witnesses for the prosecution: were 
examined and did not, therefore,, cross-ex^ 
amine them. The Magistrate decided- to ■ 
commit him for trial to the High. Court.'- 
Later an application was made for ati opr- 
portunity to cross-examine the witnesses ; 
which was refused by the Magistrate. ThQ-; 
High Court declined to quash the com-- 
mitment holding that the accused had no ' 
right to. crossroxamine the witnesses aktbat.- 
stage. This autiiority appears .to be agmrtst ^ 
the contention, j of! the-appellant, and sup? 
ports the learned Public. Prosecuton In. • 
the case before us as. we have already ' 
stated, an opportunity was -giycn. to cross- 
examine the witnesses on thp 5t]b>. lAugi^t 
but was not availed of and ■ the witnessea- 
were actually cross examined; on the 12th 
of Augusti 

Under the circumstanceaweare-ptopinion ■ 
that the statements of the wita6S5ee^./who 
were examined on the 5th..August wei® 
duly recorded within the meaning: of-^s. 
z88 of the Cr. P. C., and tueh. of thetn-aS" 
were transferred by the-Sessions J-udge^.to 
his record under that section can legally ' 
be treated as evidence in this, case^ We. 
have already cited that the de^sitions of v 
Baikal, Chiragh Din and Miraj Din, ..were; 
transferred to the Sessions file on the 10th 
November-, and it was not until the-.I7th. 
of November, that the. trial .Judge deci<K. 
ed not to use them as evidence in- tbs case. 
The statements, of the remaining witneeses ■ 
who were examined on the^Sth -Auguety by. 
the Committing Magistrate are on. the-xe-* 
cord, but the Sessions Judge haSiHOk trans^; • 
ferred them under s. 288, Cr. P.,0. We ^6.. 

not disposed at this stage to interfere,, with 
the discretion, exercised .by the - Sessions--.- 
Judge iu not transferring thosa statements- 
though we consider that,the reasonsgiyen-'by 

him were not correct. We also accede-to- 
the contention at the learned Counsel for 
the appellant thatthe statementa-ol the thxee 
witnesses mentioned above should be toaos’' 

ferred to the Sessions file, in their entiretyi. 

that is to say,- the examiiiaiiionrin>chie£ 

of the Sth of August as well as-the. CEOSSr--^ 

examination of theil2th Gf AugUBt,-.. 

Another contention raised on behalf, of i 
the appellant was that: apart, fromi.tbt® - 
statement of.Barkat madO' befora the- Com^ 
mitting Magistrate, which was-subsequent*- 
ly. retracted and the statement of the. de/f. 
ceased there was no evidence as^ -to • th^? 
existence of any motive on the p^rt of . 
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■6!f)^^laiEit f |6 %ill the deofeRsisd. It was 
l^bzxl^QdSd ‘ that both theSe etaterheihtB' Were 
■5liadmi§3ible bdt hive already held 
ffiot t'Bafft&t^ statement is ‘admiSsibe. As 
regards the stateraeht of • the deceased 
Muhfimmid HnsSain it is Contended that 
'b;' 33 (1) of' the^lndiaii Evidence Act is an 
-e^eet>ti6n to'the general rule thit evidence 
CaSeS fehould be direct and should, 
therefore, be limited in its application to 
oasea'i^idhT’are expressly covered by it and 
that it permits the admission of only that 

pattnf the'‘&tatement of the deceased which 
relates to the cause of the death or to any 
of the circumstances of the transaction 
which resulted in his death. The argu¬ 
ment of the learned Counsel is that the 
visit of the convict to the deceased on 
the 1st of August and the conversation be¬ 
tween the two on that occasion as 
described in the foIloT^ing ettract from the 
statendent of the deceased made before the 
Magistrate on the 2ad of August did not 
relate to the circumstances of the transac¬ 
tion which resulted in hia death: 

“On Weidnesday last I reported against 
Asl^irn for halving cocaine in his possession. 
On Thursday Aslam was arrested. Yester¬ 
day at 4 p. M. Aslam dame to me at my 
hdithak in Chauk Wa^:irKlhan and asked me 
“Have you given inforniation against me.” 
I replied ‘yes, I have’. “At that time Sheikh 
Barkat Ali, harness maker was sitting tvith 
me. Aslam tvent away after sitting for 5 or 
7 minutes.” 

The inference that the prosecution seek 
to drA'w from ' this statement is'that Aslam 
had the knowledge that Muhammad Hussain 
was in&trurriehtal in having his house 
searched, resented the treatment meted out 
to hind and desired to punish the informer. 
Now, ep far ds the fact of Muhammad 
Ha^^ain having given information to the 
Eicise authorities is concerned, it is es¬ 
tablished by the evidence of Lala Sohan 
Lai, Excise Inspector. But as to the ap- 
^fellahtjs knowledge of it there is no evi- 
detice beyond the statements of the de¬ 
ceased and ^Barkat. In view of our deci¬ 
sion .that ^Barkht’s statement is admissible 
as evidence against the convict, we do not 
think it necessary to express any opinion as 
to the admissibility of this part of the 
Statement of Muhammad Hussain. Moreover, 
under the circumstances, of the case the 
question of motive is not very material. 

Another contention of the learned Coun¬ 
sel for the appellant is that five shots 


were fifed'from the revolver and that 
only bhr§e bullets have been accounted for, 
frwo in the |ierscn of; the deceased aud one 
in that of'the appellant. The rethaining 
two bullets should have been either in the 
stairs or in the foom aboVe where, accord¬ 
ing to thealatenient 6f Muhamiriad Hussain, 
deceased, more shots tVere fired by the 
convict. It is further urged that, if the 
story for the prosecution is true, there 
should have been marks 6n the walls, in 
the stairs or in the room above of the bul¬ 
lets which inissed their aim and did riot 
enter the body of either the appellant or 
the deceased. We obsetve that Lieutenant 
Fitz Gerald was definitely of opinion that 

at least 6ne inark on the wall of the stairs 
was of a- bullet fired from below and wad a 
ricochet, i. e , a glancing shot. This mark 
is meriticried as No. 4 in the statement of the 
witness At page 35 of the printed paper- 
book. In our opinion the argument of the 
learned Counsel does not affect the ckse one 
way or theotherbecause admittedly fiveshots 
were fifed and three of the bullets have 
been accounted for. Whether some of the 
shots were fired in the stairs as alleged 
by the prosecution or all the shots were 
fired in the room above as alleged by the 
defence, it is clear that only three ballets 
have been found and that the remaining 
two have not been traced. The disappear¬ 
ance of the two ballets is consistent with 
either theory. Lienfenant Fitz Gerald states 
that ‘‘the bullet that may have made mark 
No. 4 might have broken up into fragments 
if it hit a further obstruction or it may 
have disappeared through the stsiircase 
window. A ricocheting bullet takes a Very 
erratic flight.” Thus the fact that two of the 
bullets have not been discovered does not 
militate against the prosecution version. 

One significant circumstance in the case 
is that all those who immsdiately arrived 
at the scene of the crime noticed that the 
appellant was in a more serious condition 
than the deceased, still he and not the 
deceased was mentioned by them to be 
the offender. It is difficult to believe 
Muhammad Hueaa.n h'ain when he says 

that though he saw the deceased shooting 

the appellant, yet he grappled tvith the 

hsnH^ Th ’ ‘he pistol from his 

hand, threw it into the 6a^ar and kept 

him under arrest till the arrival of help 

The conduct of this witness is a clear in 

dication of the fact that it was the apoel. 

lant who shot the deceased and then 
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attempted to kill himself. No reason what¬ 
soever has been shown why the Police and 
all the eye-witnesses should have im¬ 
mediately accused the appellant as the 
murderer and tried to screen the deceased 
if the latter was really the guilty person. 
The statement of Ata Muhammad, con¬ 
stable, to the effect that he met the convict 
in the street, had some conversation with 
him and went a few paces before he 
heard a pistol shot and saw smoke coming 
out of a window corroborates the prosecu¬ 
tion version and belies the version of the 
accused that after bargaining for mangoes 
he went to the baitkak of the deceased at 
his invitation, talked with him about a 
woman and then had a quarrel as a result 
of which the deceased went in, brought 
the pistol and shot him. All this must 
have taken considerably more time than 
the interval between Ata Muhammad sepa¬ 
rating from the prisoner and hearing the 
pistol shots. 

On a careful consideration of the whole 
case the conclusions are that the statements 
of the witnesses were duly taken by Lala 
Shankar Das, the Committing Magistrate, on 
the 5th of August and the 12th of August; 
that the depositions of Barkat, Chiragh 
Din and Miraj Din were duly transferred 
to the Sessions file under s 288 of the Cr. 
P. C., and are, therefore, evidence in this 
case; that the depositions made on the 5th 
of August contain the true version of the 
affair corroborated as they are by the dying 
declaration of the deceased by the medical 
evidence and the evidence of Lieutenant 
Fitz Gerald; that the statements made by 
these witnesses subsequently in cross- 
examination and at the trial were false and 
were probably due to the fact that they 
had been won over; and that the motive 
for the crime as alleged by the pro¬ 
secution is proved by the statement of 

We are further of opinion that even if 
the statements of Barkat, Chiragh Din and 
Miraj Din are excluded and that that part 
of the statement of the deceased which re¬ 
lates to the visit of the appellant to him 
on the Jst July. 1925, is held to be inadmis¬ 
sible still there is sufficient evidence on 
the record to establish the guilt of the 
convict. His own statement and the re¬ 
maining statement of Ihe^ deceased read 
with the evidence of Lieutenant Fitz 
Gerald as to the distance from which the 
respective injuries on the persons of both 


were caused coupled with the medical evi¬ 
dence as to the nature and location of the 
injuries on each and the circumstances 
already mentioned establish, in our opinion, 
the case for the prosecution. 

We feel no doubt as to the guilt of the 
appellant and uphold the conviction under 
s. 302 of the Indian Penal Code. The case 
is one of a deliberate murder and the only 
appropriate sentence to the culprit is that 
of death. We accordingly confirm the 
sentence and dismiss the appeal. 

A. N. A. Appeal dismissed, • 


LAHORE HIGH COURT. 

Criminal Revision Petition No. 1091 , 

OF 1926. 

October 29, 1926. 

Present :—Sir Shadi Lai, Kt., Chief 

Justice 

RAHM GHANI— Accused—Petitioner • 

versus 

FAZAL ELAHI— CoMPi.AiNANT— 

Respondent. , 

Cr. P. C. {Act V of 1898), s. 528—Transfer of case 
by District Magistrate—Absence of notice to opposite 
party, effect of. 

A transfer of a case by a District Magistrate with¬ 
out notice to the opposite party though not proper 
is not illegal. . 

Petition for revision of the order of the 
District Magistrate, Gujrat, dated the 26th 
June, 1926. 

Mr. Zaifrullah Khan^ for the Peti¬ 
tioner. , 

Mr. M. L. Puri, for the Respondeat. 

JUDGMENT.—While I consider that 
the order of transfer should not have been 
made without giving notice to the opposite 
party, I am not prepared to hold that such 
an order is illegal. I have heard the argu¬ 
ments advanced on both sides and do not 
see any adequate ground for quashing the 
order passed by the District Magistrate. I,^ 
however, direct the Magistrate to try the. 
case, not in a summary way, but in accord¬ 
ance with the ordinary procedure. 

R Petition dismissed. 

\ 
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ALLAHABAD HIGH COURT, 

Criminal Revision No. 404 of 1926, 

October 4, 1926. 

Present: —Mr. Justice Banerji. 

RAM DAYAL GUPTA— Applicant 

versus 

EMPEROR —Opposite Party, 

U. P. Prevention of Adulteration Act (VI of 1912), 
•• 5—Adulteration*, meaning of—Certificate that ghi 
was * adulterated', sufficiency of. 

The word ‘adulterated’ when used with reference 
to ghi, necessarily means that the ghi contains an 
article which was used to debase it and which, there¬ 
fore, could not have been derived from milk at all. 

Criminal revision from, an order of the 
Sessions Judge, Allahabad, dated the 23rd 
March, 1926. 

Messrs. Nekal Chand and HazaH Lai 
Kapoor, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT,- T wo points have been 
taken in this revision. One is that the 
certificate of the Government Public 
Analyst does not bring the article, which 
was taken possession by the Medical Officer 
of Health of Allahabad, within the Preven¬ 
tion of Adulteration Act (U P. Act VI of 
1912), and the second point is that the peti¬ 
tioner keeps ghi of two qualities and he had 
supplied the second quality to the Medical 
Officer of Health. 

The facts are that the petitioner is a 
dealer in ghi in the town of Allahabad. The 
Medical Officer of Health took two samples 
of ghi which this man sells, and one of 
these samples was duly seized and sent to 
the Public Analyst to Government to test. 
The Analyst says:—“The sample of g'/ii con¬ 
tained a large portion of an ingredient 
foreign to pure ghi and the sample was 
grossly adulterated." 

It is argued by the learned Counsel for 
the petitioner that the article supplied to 
the Medical Officer of Health cannot oe said 
to contain any substance not exclusively 
derived from milk, and unless the Court 
comes to that conclusion his client cannot 
be convicted under the Act. I am of opin¬ 
ion that the certificate of the Public Ana¬ 
lyst does bring the case within s. 5 as in 
my opinion the use of the word “adulter¬ 
ated" necessarily means that the sample of 
ghi sent to the Public Analyst contained 
an article which was used to debase the ghi 
and, therefore, could not have been derived 
from milk at all. 

As regards the second point raised the 
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evidence of the Medical Officer of Health is 
clear. I am, therefore, of opinion that there 
is no force in this application and I dismiss 
it. 

A. N. A. Bevision dismissed. 


LAHORE HIGH COURT, 

Ckiminal Appeal No. 291 of 1926, 

June 7, 1926. 

Present: —Mr. Justice Jai Lai and 
Mr. Justice Dalip Singh. 
WARYAM SINGH— Accused—Appellant 

VC'VSUS 

EMPEROR— Respondent. 

Penal Code (Act XLV of 1S60), $s. 79, 302, SOlf, 
S0I,A—Death caused under mistake of fact —Bona fide 
belief that murdered person was a ghost — Accused, cri~ 
minal liability of —Mens rea— Confessions to be read as 
a whole. 

Where a person believing in good faith that the 
object of his assault was not a human being but a 
ghost, caused fatal injuries on another which resulted 
in the deatli of the latter; 

Held, that in view of the provisions of s. 79 of the 
Penal Code, the accused was not guilty of murder or 
culpable homicide or even of an offence under s. 304A 
of the Penal Code [p. 75, col. 1,] 

A confession or statement of an accused must be 
read and accepted as a whole unless there is evidence 
to contradict any portion thereof, [p. 73, col. l.j 

Criminal appeal from au order of the Ses¬ 
sions Judge, Gujranwala, dated the 2nd 
March. 1926. 

Mr. Kidar Nath Chopra, for the Appel¬ 
lant. 

Mr. Abdul Rashid, for the Respondent. 

JUDGMENT*—The appellant Waryam 
Singh has been convicted by the Sessions 
Judge of Gujranwala under s. 302 of the 
Indian Penal Code and has been sentenced 
to transportation for life. 

It is alleged that Waryam Singh had 
three children w’ho all died during their 
infancy. The last child, a boy, died on the 
7th of November, 1925. It was suggested 
to his wife, Mummmat Radhi, that if she 
wanted her future children to live she 
should go and bathe on the tomb of her 
child who had recently been hurried in 
the cremation ground. Consequently both 
husband and wife went to the cremation 
ground on the night of the 8th of No¬ 
vember with an earthen vessel full of water 
It was a dark night. Musammat Radhi 
took off her clothes and sat on the tomb of 
her child and the appellant began to pour 
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water on her. The deceased Phagga Singh 
appeared on the scene and the appellant 
attacked him with a stick causing him ten 
injuries, fourof which were on the head, 
three cn the shoulder and three on the hand. 
As a result of these injuries Phagga Singh 
died in the Hospital on the 12th of Novem¬ 
ber. After causing the injuries to the de¬ 
ceased the appellant and his wife ran back 
to the village. Musammat Radhi states that 
she was frightened and, therefore, she left 
after two blows had been given by her hus¬ 
band to the object of his attack which they 
both took to be a ghost. It is, however, 
clear that they both reached the village 
together as they were seen by Sundar Singh 
going hastily tOTvards the village and on 
enquiry had informed him that they had 
killed a ghost. It also appears from the 
statement of the accused that he met A jit 
Singh and Uggar Singh in the way and on 
an enquiry by them made the same state¬ 
ment and that later both these men and the 
appellant went back to the cremation ground 
to see the ghost, and there discovered that 
it was Phagga Singh who had been beaten 
and who had been seriously injured and 
was lying senseless on the spot. They re¬ 
moved and left him near a pond. Later the 
appellant met Sundar Singh again and told 
him that it was Phagga Singh whom he 
had beaten during the night. Sundar Singh 
went and informed Teja Singh a brother of 
the deceased, who brought him to the village, 
took him to the Hospital and reported the 
matter at the Thana. 

The above fact Bare established by thestate- 
nient of Musamynat Kadhi, Sundar Singh, 
Teja Singh, the Civil Surgeon and the state¬ 
ment of the appellant himself. It is proved 
that the appellant on the very first occasion 
mentioned that be had killed a ghost. The 
only point on which the prosecution version 
difi'ers from that of the appellant is that 
according to the prosecution, the convict 
knew at the time of the beating that it was 
Pliagga Singh who was the object of his 
attack. The version of the appellant on the 
other hand is that he thought it was a ghost, 
and that it was later when he went to the 
cremation ground with Ajit Singh and 
rjagar Singh that he discovered that it was 
Pliagga Singh whom he had beaten. Ajit 
Singh and Ujagai Singh have not been 
profluced af w’iinei^s.es in this case. It is 
likely that it produced they would not have 
supported the accused owing to his allega¬ 
tion that they assisted him in removing 


Phagga Singh from the cremation - ground 
to the pond. 

In her deposition at the trial Mnsammat 
Radhi did not first make any mention of 
this second visit to the cremation ground, but 
the Public Prosecutor confronted her with 
her statement before the Committing Magis¬ 
trate where she had mentioned thifr. fact. 
Her statement before the Committing Magis¬ 
trate was transferred to the SessioBS file. 
The appellant, when questioned by the Com¬ 
mitting Magistrate,, mentioned this visit 
and in this he. is corroborated by Sundar 
Singh who states that first the. appellant 
told him that he killed a ghost,hut laterhe 
told him that he had killed Phagga Bingh. 
Sundar Singh does.not definitely state'how 
much time passed between the. first and 
second statement to him, but it • appears 
that the latter was early in the morning and 
therefore, after a considerable time after his 
first meeting with the appdlant and. his 
wife. It is to be observed .that the only 
direct evidence of the incidentconsists of the 
statement of il/wsarnTnatRadhiand theappel- 
lant and both state that they thought ikwas 
a ghost, that had appeared on the scene and 
who was beaten by Waryam Singh^ and 
having regard to the ‘ghostly* nature of the 
object that had taken both to the cremation 
ground and the prevalent supeTstition that 
ghosts generally visit the cremation grounds 
on dark night and specially when people 
go there on unnatural missions. Tve are of 
opinion that this is the more probable ver¬ 
sion of the incident. 

It may be mentioned that MusaniTnat 
Radhi stated that the ghost gave a blow 
wit^h a stick to Waryam Singh on his arrival. 
We'are not prepared to believe this part of 
her\statement. It is not corroborated by the 
metNcal evidence and no stick was found 
eitheu'at the scene of the assault or where 
the (deceased w^as lound by his relations 
the ilext morning. The learned Sessions 
Judgfe is of opinion that even if the appel¬ 
lant .inade a mistake of fact in believing 
that Ifhagga Singh was a ghost and-not a 
huinali being it cannot be said to'have 
been Itnade in good‘faith’ in face of the 
indi^^itutable fact that the accused gave a 
mvroilees beating to the deceased which 

proveld fatal. ^ xi. 

lare however, of opinion that the ac- 

acted in‘good faith’ as that term is 
u. {■u/ed in the Indian Penal Code and are 

' jble to endorse the view of the learned 

' Ions Judge when he holds that the 
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sacauBed c&nnot' ^lead^a ‘mistake of-fact’ 
because, he had no facts-whereon to build 
Ms honest belief as required by law. The 
■question of. good faith .has to be determined 
in the light of all the surrounding circum- 
.stances^ these clearly lead to the inference 
that the conwct had no reason to think that 
:a human being would arrive or had.arrived 
on-the scene at-such a time and place and 
that he probably thought that a ghost had 
actually appeared. He would be predis¬ 
posed to expect a. ghost and his natural 
impression would be that one had appeared. 
It was contended before us on behalf of the 
Crown that the faetum of assault having 
been admitted by the appellant the burden 
of proving the existence of circumstances 
which. exonerated him from punishment, 
lay on him. This as an abstract proposition 
of the law is true, but it was not necessary 
for the appellant to. produce independent 
evidence to establish his plea. He is entitl¬ 
ed to rely upon the evidence which has 
been produced on behalf of the prosecution 
and to urge that such evidence establishes 
. his plea. Moreover it has repeatedly been 
held that a confession or statement of an 
: accused person must be read and accepted 
as a whole unless there is evidence to con¬ 
tradict any portion thereof in which case 
such portion may be rejected. In the case 
.‘before-US whatever evidence there is on the 
reoord fully supports the statement of the 
accused. .It is not proved, indeed it is not 
- suggested that the appellanthad any motive 
ifor doing an injury to the deceased. We 
t'are; therefore, of opir.ion that it has been 
•established that at the time when he beat 
Phagga Singh ■ the appellant believed him 
to be a ghost and that it was later after 
his visit to the spot in the company of Ajit 
Singh and Ujagar Singh that he discovered 
that it was Phagga Sicgh whom he had 
beaten. It is on these facts that we have to 
determine the guilt or otherwise of the ap¬ 
pellant. 

t Counsel for the appellant relied upon 
p. 79 of the Indian Penal Code which pro- 
xvides that nothing is an offence which is 
done by any person who by reason of a 
r-mistake of fact in good faith believes him 
to he justified by law in doing it. It was 
rightly contended that this exception fully 
covers the case of the convict. The follow¬ 
ing cases were cited by the learned Counsel 
on both sides: 


In re Gour Gohindo Thakoor (1) 

(1) 8 W. R. Or. 55. 



case the deceased was knocked down by a 
blow behind the ear arid then hung up by 
the prisoners to a tree where he was found 
dead. The Magistrate convicted one of the 
prisoners of-voluntarily causing hurt and 
the other of abetting the same. The con¬ 
viction was' quashed with a view to com¬ 
mitment of the persons implicated to the 
Sessions. In the course of the judgment 
the following remark was made by one of 
the- learned- Judges; 

“Suppose that the Thakurs had no inten¬ 
tion of^killiag the deceased, but, finding him 
insensible, without enquiry whether he was 
dead or alive, or giving-him time to recover, 
under an impression that he was dead, hung 
him to the tree, and' thereby killed him. It 
appears to me that they might all have been 
put on their trial, under s. 304, for culpable 
homicide not amounting to murder.” 

With great respect we venture to doubt 
the correctness of this view. The learned 
Judges appear to have ignored the fact 
that mens rea or guilty intention or 
knowledge necessary for a conviction for 
culpable homicide did not exist in the case 
before them. Moreover, the remark appears 
to be in the nature of an obiter dictum as 
the learned Judges did not finally decide 
the point. In any case the facts of that 
case are distinguishable from those of the 
present one. There the convicts knew that 
they were dealing with a human being 
They had actually beaten him; whether or 
not under the circumstances they should 
have exercised more care and caution before 
banging him to the tree was a question that 
necessarily arose on the facts disclosed In 
the present case the appellant believed that 
a ghost had appeared and it is not reason¬ 
able to exj^t him to exercise the same care 
and atteWTion as under ordinary circum- 

6t8rnC6S. 

Queen-Empress v. Kauejla (2). In which 
under the circumstances and for the rea 
BODS almost similar to those in the last 
mentioned case it was held that the accused 

‘he Indian 

Penal Co^. Our remarks about the case 
of lu re Gour Gohindo Thakoor fl) apply 

mutahs mutandis to this case also' ^ 

Queen^Empress v. Khandu (Z). It was 
found the accused struck the deceased t w 
blows on the head with a stfclf 

intention of killing him. The deceased feU 

down senseless on the ground. The accused 

(2) .A. W. N. (1898) 163. accused. 

(3) 15 B. 194; 8 Ind. Dec. ( n . s .) 131, 
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believing that he was dead, set fire to the 
hut in which he was lying, with a view to 
remove all evidence of the crime. It was 
proved tjiat the blows were not the cause 
of the death but the injuries from burning. 
It was held by a majority of the Judges that 
the accused was guilty of attempt to mur¬ 
der. One learned Judge was of opinion 
that the accused was guiUy of murder 
under 8. 302 of the Indian Penal Code. That 
case is also to be distinguished from the 
present one owing to the knowledge of the 
assailants that the object of the assault 
was a human being and to the existence 
of the initial intention to kill the deceas- 

©d» 

Emperor v. Dalu Sardar (4). In this 
case the accused assaulted his wife and 
gave her kicks, blows and slaps. The 
woman fell down and became unconscious. 
In order to create an appearance that the 
woman had committed suicide, the accused 
' took up her unconscious body, thinking it 
to be a dead body and hung it by a rope. 
The death was found to be due to hanging. 
It was held that the accused could not be 
convicted of murder but of an offence under 
s 325 of the Indian Penal Code for having 
given the deceased kicks, blows and slaps 
before she fell down on the ground that 
the convict could not have intended to kill 
the deceased if he thought that the woman 
was already dead. 

Palani Goundan v. Emperor (5). In this 
case the accused struck his wife a blow on 
her head with a ploughshare which render¬ 
ed her unconscious. The accused believing 
her to be dead in order to lay the founda¬ 
tion of a false defence of suicide by hang¬ 
ing, hanged her on a beam by a rope and 
thereby caused her death by tne strangula¬ 
tion. A Full Bench of the Madras High 
Court held that the accused was not guilty 
of either murder or culpable homicide not 
amounting to murder. The ratio decidendi 
in the case was that ‘causing death’ means 
‘puling an end to human life'and that the 
intention of the accused must be directed 
cither deliberately to putting an end to a 
human life or to some act which to the 

nowledge of the accused is likely to even- 
p, in the puUing an end to human life, 
i^rther tliat the knowledge must have 


r • ) li ^ 157: IH C . . is• 1219; 15 Cr, L. J, 

, ..I M. .7; 20 Cr. h. J. -104; 

17; Mv..-; M. W. 34 O; 10 L. W. 45; 26 

a \. L. 1. 0^. 


reference to the particular circumstances 
in which the accused is placed. An illus¬ 
tration is given in the judgment that if a 
man kills another by shooting at what he be¬ 
lieves to be a third person whom he intends 
to kill, but which is in fact the stump of a 
tree, it is clear that he would be guilty 
of culpable homicide, because, though he 
had no criminal intention towards any 
human being actually in existence, he had 
such an intention towards what he believed 
to be a living human being. The learned 
Judges also remarked that a man is not 
guilty of culpable homicide if his intention 
was directed only to what he believed to 
be a lifeless body. In our opinion if a man 
kills another by shooting at what he be¬ 
lieves to be say a beast or a stump of a tree 
he would not be guilty of culpable homicide. 
He had no intention of killing any body. 
Whether under the circumstances he would 
be guilty under s. 304A of the Indian Penal 
Code is a matter which must depend on the 
facts of each case. 

Empress v. Hayat (6). The facts of 
this case come nearest to those of the case 
before us. The prisoner entertained a belief 
that a stooping child whom he caught sight 
of in the early glooming was a spirit or 
demon, the child being in a place which the 
prisoner and his fellow villagers deemed to 
be haunted, and acting on this belief caused 
his death by blows he inflicted before he 
discovered his mistake. No other motive 
for the assault had been proved. The Ses¬ 
sions Judge was of opinion that s. 79 of 
Indian Penal Code did not apply to the 
case. The learned Judges of the Punjab 
Chief Court gave the following opinion : 

“Now, ashe (the Sessions Judge) finds the 
prisoner was under a distinct mistake of 
fact, believing, that is, that his blows were 
aimed at a spirit and not at a human being, 
we can only explain this finding by assum¬ 
ing that the Judge must have meant that 

the prisoner did not in good faith, that is, 
‘with due care and attention' (s. 52, Indian 
Penal Code) believe himself justified m 
doing the act. If this be what the Sessions 
Judge meant, when negativing e. 79, 

Penal Code, we are not prepared to diner 
from him, and we on this ground decline to 
interfere." 

The convict, it may be mentioned, ho® 
been convicted under s. 304A of 1’^® 

Penal Code. It would be observed that tne 

* ^ ' iuj 

(C)_u P. R. 188 d Cr. 
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judgment of the learned Judges proceeds 
on the hypothesis that the convict did not 
act in good faith. The decision of the case, 
therefore,, turned on the peculiar facts 
found therein. But for the finding that 
the convict acted without care and atten* 
tion he would have been acquitted. 

An examination of the cases cited above 
shows that the better judicial opinion is 
that if the accused believed in good faith 
at the time of the assault that the object 
of his assault was not a living human being 
but a ghost or some object other than a 
living human being then he cannot be con¬ 
victed of an offence under s. 302 or s. 304 
of the Indian Penal Code. The ground for 
such opinion is that mens rea or an inten¬ 
tion to do wrong or to commit an offence 
does not exist in such a case and that the 
object of ‘culpable homicide’ can be a 
‘living human being ’ only. We are, there¬ 
fore, of opinion that on the facts found by 
us the appellant could not, having regard to 
s. 71 of the Indian Penal Code, be convicted 
under s. 302 of the Indian Penal Code or 
even under s. 304. We are further of opin¬ 
ion that 8. 304A of the Indian Penal Code 
does not apply to the facts of this case 
because the circumstances under which the 
appellant was placed do not lead to the con¬ 
clusion that he acted rashly or negligently, 
on the other hand they negative any such 
idea. 

' We accept this appeal, set aside the con¬ 
viction of Waryam Singh and order his 
release forthwith. 

A. N. A. Appeal accepted. 


LAHORE HIGH COURT. 

Criminal Appeal No. 680 of 1926. 

October 26, 1926. 

Present :—Sir Shadi Lai, Kt., Chief 
Justice, and Mr. Justice Agha Haidar. 
DALIP SINGH— Accused—Appellant 

versus 

EMPEROR— Respondent. 

Criminal trial—Evidence of witness at enmity with 
accused as basis for conviction — Cory’oboratioji, suffice 
ency of. 

It is unsafe to base a conriction on the testimony 
of persons who are at enmity with the accused unless 
it is supported by the evidence of reliable and dis¬ 
interested witnesses. The statement of a witness who 
is a sepi in the village, whose name was not men¬ 
tioned in the First Information Eeport and whose 


statement was not recorded by the' Police until after 
the expiry of some days is not sufficient corroboration, 
[p. 76, col. 1.] 

Appeal from an order of the Additional 
Sessions Judge, Lahore, dated the 3rd June, 
1926. 

Mr. L. Saunders, for the Appellant. 

Diwan Ram Lai, Assistant Legal Re* 
membrancer, for the Respondent. 

JUDGMENT. —On the morning of the 
7th September, 1925, one Narain Singh, a 
Jatof the village Bughiana Kalan in the 
District of Lahore, was subject to a brutal 
assault; in the course which he sustained 
no less than 18 wounds, one-half of which 
were incised injuries. The unfortunate 
man succumbed to his wounds shortly 
after the assault. Two other persons, name* 
ly, Bahali Ram and his brother Ram Lai, 
who were partners in cultivation with 
Narain Singh, were also wounded ; Bahali 
Ram had four contused wounds, one of 
which had broken his jaw-bone, and Ram 
Lai sustained a bruise on one arm and 
abrasion on the other. 

Four persons, namely, Dalip Singh, Shin- 
gara Singh, Hira Singh and Bahal’singh 
have been convicted of the murder of Narain 
Singh, and have been sentenced each to 
suffer the penalty of death. There can be 
no doubt that there was bad blood between 
the deceased Narain Singh, and his part¬ 
ners on the one side, and Dalip Singh and 

his followers on the other; and that only 
a week before the incident in question a 
fight had taken place, in which Narain 

bingn and his two comrades were accused 

of haying caused serious injuries to Dalio 
Singhs brother Kapur Singh, with the 
result that, on the 2nd September 192*^ 

complaint against his 


otthe/th September, there are two ri 
versions. The story for the proseciitinr 
to t^he effect that Narain Singh along w 
Bahah Ram and Ram Lai was sitting 

that morning outside his cattle-house Ih 

a niile from the village, when they w 
euadenly attacked by a large number 
persons who were armed with danos s 
chhayis Ram Lai himself ran away^on 

and Bahah Ram were beaten severe 

After inflicting a large number of bk 

Ed th. S*. ot'SHialm. 
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collateral of Dalip Singh ; and they took 
to that place also the dying man Narain 
Singh and his companion Bahali Ram. 
Dalip Singh subsequently drove the cattle 
from the field to the Punitive Police Post 
in the village in order to support the 
defence version that a fight had taken 
place between him and Narain Singh 
over cattle trespass. Now, there is suffici¬ 
ent evidence on the record to show that 
Narain Singh and his partners were 
beaten, while they were sitting near their 
cattle enclosure. If there were any doubt 
on the subject, it has been set at rest by 
the fact that while blood* stained earth was 
found near haveli (cattle-house), no mark of 
blood was discovered in the field ofJawala 
Singh; and it is obvious that blood-stained 
earth should have been found in that field, 
if it had been the scene of the tragedy. 

We have, therefore, no hesitation in re¬ 
jecting the theory as to the fight having 
taken place in the field of Jawala Singh 
over cattle trespass, and in holding that 
Narain Singh and his partners received 
their injuries, while they were sitting out¬ 
side their haveli. 

[Their Lordships after discussing the 
evidence against Dalip Singh came to the 
conclusion that the case against him had 
been proved beyond doubt and proceeded 
as follows;—] 

The case of the remaining three appellants 
stands, however, on different footing. Their 
conviction rests upon the evidence of the 
two brothers, Ram Lai and Bahali and a 
witness called Jaggi. The first two wit¬ 
nesses were undoubtedly present at the time 
of the tragedy but they have bitter enmity 
with the convicts. It would, therefore, 
be unsafe to base the conviction upon 
their teBtiinony, unless it is supported by 
the evidence of reliable and disinterested 
witnesses. Jaggi is the only corroborating 
witness relied upon by the learned Sessions 
Judge, but we find that his name was not 
mentioned in the First Information Re¬ 
port lodged by Ram Lai at the Police 
Station on the 7th September, and that his 
statement was not recorded by the Police 
until after the expiry of six days. In these 
circumstances we are not prepared to attach 
any importance to the evidence of Jaggi, 
who being a sepi in the village could easily 
he induced to repeat the story \vhicli had 
found favour with the Police. 

We have bestowed our careful considera¬ 
tion upon the evidence relied upon by the 


[9^ I. e. im] 

prosecution, and, while ■ we are 6 f 'G|)1ii49h 
that Narain'Singh W&s aes&i^lted by rno^fe 
than one person, we -ate Sot ~prfepargd^t 0 
hold that the guilt of Singata Singhh Hire 
Singh and Bahai Sifigh bas beten eSlabliSh- 
ed beyond reaSonable'dOubt. ’Giving them 
the benefit of the doubt'we nb'cfept-thfeit 
appeals, and setting aside ^ their -ccnvi'ction 
we direct that they be released forthwith-. 
The appeal preferred by Dalip ^ngh‘4B 
dismissed. 

B. L. Apptal di^isSed. 


BOMBAY HIGH COURT. 

Criminal Reference No; 65 of 1926, 
September 1, 1926. 

P?’esent.*^ Justice Sir Lallubhai Shah, Kt., 
and Mr. Justice Percival. 
EMPEROR— Pkobecotor 

versus 

LAXMAN alias BABU BALOBA 
SHI NDE— Accused. 

Cr. P. C. (Act V of IS08}, 8. ISl \2y-^Criminal mis¬ 
appropriation and brsack of trust—Property received 
innocently within jurisdiction of one Court—OffeiiCi 
Committed at another place—Trial of offence—Juris¬ 
diction of foi'mer Coiij't. 

In view of the specific provisions contained in s. 1$1 
(2) of the Cr. P C. with regard to the jurisdiction.of 
Courts to try the offences of criWiinal misappropria¬ 
tion and criminal breach of trust, a Court wfthlrf 
whose jurisdiction the property which is the subjdct- 
matter of the offence was received or retained, hds 
jurisdiction to try such offences even though Ijhe 
actual offence is committed outside its limits. Ip. 77, 
col. 2.] 

Even if jiroperty is received quite properly and 
innocently at one place and is subsequently dealt 
with at .another place di.shouestly by the accused, he 
can be tried at the place where he received or retained 
the property, [ibid.] 

Criaiinal Reference made by the Acting 
District Magistrate, Poona. 

Mr. P. B. S/uH<;nc, Acting Government 
Pleader, for the Crown, 

JUDGMENT.—I’his’IS‘a reference by 
the District Magistrate of Pbona'in Respect 
of an order made by the First' Dlass-Magis- 
trateof Poona discharging' the accused on 
the ground that that Court had no jurisdic¬ 
tion to try the case. It may be'mentioned 
that on this reference a Rule w&s issued to 
the accused, but there is no appearance on 
behalf of tiie accused. The Government 
Pleader has appeared in Support ^ of the 
reference, and we hftVe heard him. We 
have considered the point arising on th© 
facts which are briefly* these. 
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The case for the prosecution was that the 
accused hired a cycle at Poona on June 11, 
1925, for six hours, but, instead of return¬ 
ing. the same in accordance with his written. 
contract, he took it out to Yeola, in-the 
hTasik District, and deposited ut with one • 
Damu Namdeo Hali-^aa a security for • an: 
advance of Ks. h.- On these allegations the 
accused-was charged with criminal breach > 
of trust punishable under s. 406, Indian 
Penal Code. 

The learned Magistrate held that he 
had no jurisdiction and he gave the follow¬ 
ing reasons:.— 

‘Tt is clear that the actual disposal was 
effected at Yeola in Nasik District. With 
the nature of the disposal I am not now 
concerned. • The important question is 
whether any Poona Magistrate has juris¬ 
diction to try the case simply because the 
contract for hire was made in the Poona 
City." 

After refeiTing to s. 181 (2), Or. P. C., the 
learned Magistrate observes:— 

“ In my humble opinion no Poona Magis¬ 
trate has jurisdiction and the case must be 
tried at Yeola.” 

Accordingly, he made an order discharg- 
the accused, leaving it to the authori¬ 
ties or the party concerned to file a com¬ 
plaint, if so advised, at the place where the 
property was.said to have been dishonestly 
dispos^ of. S. 181, sub-8. (2), provides: — 

“ The offence of criminal misappropriation 
or of criminal breach of trust may be 
inquired into or tried by a Court within 
the local limits, of whose jurisdiction any 
part of the property which is the subject 
of the offMiee was received or retained by 
thei accused person, or the offence was com¬ 
mitted." 

This, is a specific provision with regard 
to these two classes of offence and the Code 
gives jurisdiction not only to the Court 
where the offence was committed, but also 
• to the Court within whose jurisdiction the 
property which is the subject of the offence 
was received or retained by the accused 
person. The learned Magistrate says;— 

“There is authority of more than one 
High Court ruling referred to in the com¬ 
mentaries to the Cr. P. C. in support of my 
contention that I have not jurisdiction.” 

Btei has not expressly referred to any cases; 
8(fc w,ears not in a position to deal with the 
cases which the Magistrate might have in 
view. But some of the cases which 
possibly the learned Magistrate had in view 


have been referred to by the learned Gov¬ 
ernment * Pleader. We donot'think, how¬ 
ever, that these reported cases affbrd any 
answer to the wording of s. 181, sub-s. 

It is not essential,t.uDder s.Tdly 8ab*s. (2), 
thafr'at'the time the property Is-said to be 
received rtrretained by.' thh' accused person 
he must' have' a ^ dishonest intention ta 
misappropriate it or to^ commit criminal 
breach of trust with reference to it.. It is 
enough for the purposes of the section if 
the property, which is the subject of the'- 
offence was- received or retained • by the 
accused at a particular place to- give juris¬ 
diction to the Magistrate of that-place to 
try the case. 

It may be said that, even if the property 
was received quite properly and innocently, 
at one place, and was subsequently dealt 
with at another place dishonestly by the 
accused so as to constitute a criminal mis¬ 
appropriation or a criminal breach of trust, 
under the wording of the section he would 
be triable at the place where he received or 
retained the property. No reported case 
has been brought to our notice, which can 
be said to conflict with this view. Out of 
the cases cited to us it is sufficient to refer 
to Assistant Sessions Judge of North Areot 

V. Ramaswami Asari (1) and Ramratan 
Chunilal v. Emperor (2); They do not bear 
directly upon s. 181 (2) but lend some 
support to the view which we take of 
s. 181 (2). 

We make the Rule absolute,, set aside the 
order of discharge, and direct the learned 
Magistrate to hear the complaint-and dis¬ 
pose of it according to law. 

A. N. A. Rule made absolute. 

(1) 2'llnd. Cas. 991; 38 M. 779; 26 M. L. J. 235; 1 L. 

W. 302; (1914) M. W. N. 324; 15 Cr. L. J. 207. 

(2) 65 Ind. Cas. 0:^7; 24 Bom. L. R. 46; 23 Cr. L. J. 
173; A. I. R. 1925 Bom. 39; 46 B. 641. 


LAHORE HIGH COURT* 
Criminal AfPsAL No. 577 op 1926 . 
October 26,'1926J 

Present.-—Mr. Justice Martinoau and 
Mr. Justice Campbell. 
BAHADUR! AND othhrs^Aooosbd— 

Appellants 

versus 

7 ^ E^^IPEROR^Rbspondbnt. 

Penal Code (Act \LV of 1860), as. 1J,9, 300~MurdcV 


7S BAHADUai 

—Serio;<s injuries on head resulting in death—In- 
tention or knowledge that injury would probably 
result in death—Burden of proof—First Information 
Report, omission of accused's name in—Benefit of 
doubt. 

A person who strikes another violent blows on the 
head causing fracture of bones and death must 
accept the onus of proving . that his intention was 
not to cause such bodily injury as would in all pro¬ 
bability cause death or that he did not know that 
the injury inllicted by him would in all probability 
cause death, (p. 72, col. 1.] 

Wiiere the First Information Report is made by a 
person who is not an eye-witness, the omission of 
the name of an accused in the report is not a material 
circumstance in favour of the accused, [p. 80, col. 1.] 

Criminal appeal from an order of the 
Sessions Judge, Shahpur atSargodha, dated 
the 8th April, 1926. 

Mr. R. C. Soniy for Mr. M. Sleem, for the 
Appellants. 

ill*. J. M. Mackayy for the Government 
Advocate, for the Respondent. 

JUDGMENT.—Taja, Bahaduri, Sahna 
son of Shahabal, Mahla and Sahna son of 
vSmail are live persons who were tried joint¬ 
ly by the Sessions Judge. Sargodha, on 
charges under ss. 302, 147, 32G and 324, 

Indian Penal Code. Taja was acquitted, 
Bahaduri was convicted of an offence under 
s 325, Sahna son of Shahabal was con¬ 
victed under s. 323, Mahla was convicted 
under s. 326 and Sahna son of Smail has 
not appealed. Bahaduri, Sahna son of 
Shahabal and Mahla have appealed jointly 
against their convictions (Appeal No. 577 
of 1926) and another appeal has been filed 
(Appeal No. 699 of 1926) by the Crown 
praying that all the five persons who were 
tried should be convicted under s. 302 read 
with 8.149, Indian Penal Code. 

The affair out of which the case has arisen 
took place on the 12th October 1925. The 
prosecution story was as follows :— 

One GhuUm Hussain Shah of Shahpur 
City lost a bullock in September and re¬ 
quested his relations to assist him in find¬ 
ing it. These relations got information 
that the animal was in the house of Baha¬ 
duri appellant, and six of them accordingly 
proceeded one evening to that place. They 
wereliidayatShah, RajaShah, Wilayat Shah, 
Jiwan Shah, Hussain Shah and Muhammad 
Shah. They found the bullock among 
Bahaduri's cattle and seized it. Some 
argument followed, and Bahaduri even¬ 
tually permitted them to take away the 
animal on their promising not to report 
the matter to the Police. When they had 
left the village about 200/camms they saw 
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a party of people pursuing them. Raja 
Shah ran away with a bullock. The other 
five, of whom three were elderly men, were 
overtaken and attacked by 13 persons in¬ 
cluding the five accused and were severely 
beaten. Hidayat Shah was killed. Wilayat 
Shah and Muhammad Shah were very 
seriously injured and were taken by the 
assailants to Bahaduri's house. Hussain Shah 
and Jiwan Shah were also injured, but they 
managed to escape. 

The defence version was that the occur¬ 
rence took place later in the evening than 
is stated by prosecution witnesses, in fact 
at bed time. Hidayat Shah deceased and 
his five companions went to Bahaduri's 
house to steel a bullock. He raised an 
alarm and a large crowd collected. Two of 
the thieves, Walayat Shah and Muhammad 
Shah, were secured. The other ran away 
with the bullock. The accused professed 
themselves unable to state how Hidayat 
Shah was killed, but left it to be inferred 
that this happened during the pursuit at 
the hands of some unknown members of the 
large crowd which had collected from the 
village to recover the bullock. 

The learned Sessions Judge held that the 
prosecution had failed to prove definitely 
that the bullock in question belonged to 
Ghulani Hussain Shah, but he also held 
that Hidayat and his party genuinely be¬ 
lieved it to be Ghulam Hussain Shah's 
animal, and that they went to Bahaduri's 
house for the purpose not of committing 
theft, but of getting back the bullock. The 
defence story the learned Judge considered 
to be altogther improbable. He was satis¬ 
fied that the occurrence took place in the 
early evening s.t diga7'wela as stated by the 
prosecution. He did not believe that the 
bullock was taken away with the consent 
of Bahaduri, but he thought that the com¬ 
plainant party quietly removed it. He found 
that the accused party pursued in order 
to ^recover the bullock, that there was a 
fight, that the accused had no common 
object to kill or even to cause any grievous 
hurt and that each man, accordingly, was 
liable only for the acts proved to have been 
committed by him. 

It was held that the fatal injury to Hidayat 
Shah was caused by Bahaduri, who had no 
further intention than to inflict grievous hurt 
that Sahna son of Shahabal had only caused 
simple hurt to Wilayat Shah and hence 
was only guilty under s. 323 and similarly 
Sahna son of Small had only caused simplq 
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injury to Hussaia Shah. Mahla was held was literally battered to death. His skull 
to have caused grievous hurt to Wilayat was fractured as above stated, four ribs 
Shah with a.hatchet and so was convicted were broken, and the left tibia was frac- 
under s. 326. tured. There were marks of thirteen blows 

The finding of the learned Sessions Judge struck with blunt weapons. Muhammad 
that the three appellants, Bahaduri, Sahna, Shah had fifteen marks of blows, one in- 
and Mahla, were concerned in the affair is flicted with an edged weapon and the others 
not seriously contested. Their learned Coun- with blunt weapons. Four marks were on 
sel has asked us to accept the defence ver- the head. Hussain Shah sijatained four 
sion of theft at Bahaduri’s house pinning blows on the head and three otter injuries, 
his faith principally to the fact that the seven in all. Jiwan Shah had one injury, 
Police found the injured persons Wilayat and Wilayat Shah had no fewer than five 
Shah and Muhammad Shah at that place, injuries on the head and six others caused 
In our opinion this story was rightly dis- with blunt weapons. On the accused’s side 
blieved by the learned Sessions Judge. We Taja, the man who was acquitted, had two 
are satisfied that the occurrence took place injuries, one on each leg caused by a blunt 
outside the village at some distance from weapon. 

Bahaduri’s house, and that Wilayat Shah This evidence read with that given for 
and Muhammad Shah after being injured the prosecution leaves no doubt in our 
were removed from there, possibly from minds that the assembly of which the 
motives of humanity, but more probably accused were members, although its first 
in order to support a story of justification. object may have been to recover the bul- 
We are also satisfied that all the three lock, subsequently formed the common 
appellants attacked and struck members intention of attacking and beating the com- 
of Hidayat Shah’s party. No grounds have plainants’ party in retaliation for the taking 
been made out for acquitting any of them. away of the animal. There is not a word 
We come now to the Crown appeal, and to indicate that when the accused’s party 
in this coflnection we find some difficulty came up with complainants’ party there 
in subscribing to the learned Sessions was an attempt made to pass them and to 
Judge’s observation: “A. mere injury on follow the bullock. According to the evi- 
the head does not show that the intention dence the accused and their companions 
was to kill Hidayat Shah or even to cause stopped there and proceeded to attack 
him such bodily injury as would in all Hidayat Shah’s party. The numerous in¬ 
probability cause death, or even that the juries received by the latter prove that the 
assailant knew that the injury he was persons who inflicted them were numerous, 
inflicting would in all probability cause Fourteen head injuries were sustained in all 
death.” ^'^d it is clear that a large number of aasail- 

The head injury of Hidayat Shah in the ants must have aimed blows at the heads 
present case, or rather the injuries since of their victims. There can be no doubt 
there were two, had the effect of fracturing whatsoever from the medical evidence that 

both the right temporal and the right the persons who beat Hidayat Shah intended 

parietal bones and were evidently caused by to cause such bodily injury as they knew 
violent blows of a blunt weapon. was likely to cause his death ; in other 

A person who struck another on the head words, those persons committed the offence 
such blows must ordinarily accept the onus of murder. 

of proving that his intention was not to ^^3-3 tkis an offence which the other mem- 
cause such bodily injury as would in all bers of the assembly knew to be likely to 
probability cause death or that he did not be committed in prosecution of their object 
know that the injury inflicted by him would to inflict bodily injury upon Hidayat Shah 
in all probability cause death. and his companions ? 

The learned Sessions Judge considered In our opinion it was, and this is npoved 
that the common object of the assembly of by the fact that those who attacked Deraons 

which the accused were members was to of thecomplainants’party other than Hidavaf 
seize the bullock and was not to cause Shah struck them repeatedly on the Ha H 
grievous hurt or even hurt to any com- The present appellants have failed to prove 
plainant party. This finding is scarcely in any circumstances brinffine. the.v 
harmony with the medical evidence. within any of the Stions tn = 

-According to this evidence Hidayat Shah Indian Penal Code, or wfthin the section's 
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dealiug with, the right of private defence. 
It is proved that their action was taken, not 
with a view to recovering property which 
some of them may have beiieved to have 
been stolen or to prevent the escape of 
persons believed to be thieves, but purely 
in the spirit of retaliation and revenge. 
Each of them under the provisions of s. 149 
is guilty of the offence of murder under s. 
302, Indian Penal Code. 

There remains the Crown appeal against 
Taja. This was found with injuries on his 
personas already stated and the prosecution 
evidence against him is precisely the same 
as against the other accused persons. 

He has been acquitted merely because his 
name does not occur in the First Inform¬ 
ation Report. This, in our view, is no view, 
is no adequate reason. The First Inform¬ 
ation Report was made by Raja Shah, who 
did not profess, and is not shown, to have 
been eye-witness of the assault. In that 
report he named eight persons, including 
the three convicted by the learned Sessions 
Judge, whose names he said had been 
given to him by Hussain Shah, and he 
further reported that Hussain Shah had 
said that there were eight or nine other 
men whose names he did not remember but 
could be given by the other wounded per¬ 
sons. Both Raja Shah and Hussain Shah 
■were witnesses in the case. Raja Shah was 
never asked whether Hussain Shah had or 
had not mentioned Taja to him by name. 
Hussain Shah was not asked this question 
either, nor was he asked whether he knew 
Taja's name at the time. The First Inform¬ 
ation Report by Raja Shah was no contradic¬ 
tion of the evidence given in Court by 
Hussain Shah and the other eye-witnesses. 

We dismiss the appeal of Bahaduri, 
Sahna son of Shahabal, and Mahla. We 
accept the Government appeal, convict all 
five respondents, Taja, Bahaduri, Sahna, son 
of Shahabal, Mahla, and Sahna son of Small 
of an offence under s. 302 read with s. 149 
and sentence each of these persons to trans¬ 
portation for life. 

Appeal of the accused dismissed ; 

rc. L, Crown appeal accepted. 



LAHORE HIGH COURT. 

Criminal Appeal No. 263 of 1926. 

October 11, 1926. 

Present*—Mr. Justice Martineau and- 
Mr. Justice Campbell. 

EM PERO R— Appellant 
versus 

JASRAT MAL and anotaer—Acccseo— 

Respondents. 

Punjab Municipal Act (III of 1911), ss. 105, 2.25-^ 
Commiuct s power io order demolition of building — 
Interference by Magistrate—Remedy of party agffriev-- 
ed by notice 

A Municipal Committee has power under s. 195 of 
the Punjab Municipal Act to require a building to be 
demolished and it is not open to a Mas^istrate to inter¬ 
fere with the exercise of this power, the remedy of 
the party aggrieved by the notice to demolish being 
to appeal to the Commissioner under s. 225 of the 
Act. 

Criminal appeal from an order of the Ma¬ 
gistrate, Third Class, Panipat, District 
Karnal. dated the 30th November, 1925. 

Mr. C. H. Carden Noad, Government Advo¬ 
cate, for the Appellant. 

Mr. Shamair Chand, for the Respondents. 

JUDGMENT.—This is an appeal by ( 
the Crown against an order of a Magistrate 
acquitting the respondents of an offence 
under ss. 195 and 219 of the Municipal Act. 

The Municipal Committee of Panipat 
had given permission to the respondents to 
erect a building, but in erecting it they 
made certain projections which were in 
contravention of the sanction given. The 
Committee issued a notice to them under 
s, 19<Jof the Municipal Act to demolish the 
building, and as the notice was disregarded 
they were prosecuted and were fined R®. 10 
each by the Magistrate by his order of the 
13th February, 1925. 

The Committee again issued anoticefor 
the demolition of the building, and^ as that 
notice also was not complied with the re¬ 
spondents were prosecuted a second time, 
but the Magistrate has acquitted them on the 
ground that in his judgment in the first 
case he had passed an order that the house 
should remain standing as the projections ? 
caused no inconvenience, which order, not-J 
having been set aside by an- appeal, he 
holds to be binding on the parties to the 
case. It is, however, clear that the Magis¬ 
trate in giving his judgment in the first- 
case was not competent to prohibit the 
demolition of the building. The Municipal. 
Committee had power under e. 195 of the 
Municipal Act to require the building to be. 
demolished, and the Magistrate' could uol 
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interfere with the exercise of that power, 
the remedy of the accused, if they were 
aggrieved by the notice, being to appeal to 
the Commissioner under s. 22.i. The 
Magistrate’s order in the first case directing 
that the building should stand was, there- 
Jtove, ultra vires and has, in fact, been ex¬ 
punged by us on the motion of the District 
Magistrate. The respondents not having 
complied with the second notice issued to 
them by the Municipal Committee have again 
incurred a penalty under s. 219 of the Act. 

We accordingly accept the appeal and 
convict them of an offence under that sec¬ 
tion. As they may have been misled by the 
order in the first case, we think it is 
sufficient in this case also to impose on 
each respondent a fine of Rs. 10, in default of 
payment of which he will undergo two 
weeks’simple imprisonment. 


R, I. 


Appeal accepted. 


BOMBAY HIGH COURT. 

. 'Criminal Appeal No. 865 of 1926. 

August 17, 1926. 

Present: —Justice Sir Lallubhai Shah, Kt., 
and Mr. Justice Percival. 

In re MANEKLAL GARBADDAS 

—Appellant. 

Cr. P. C. (Act V of 180S), ss. WJ, J,70 ’’Complaint^ 
Offence committed before Judge of a particular 
.Sessions Division—New Sessions Court constituted for 
’portion of Original Division—Jurisdiction of latter 
Court to make camplaint—New Court, whether 
.accessor of Original Sessions Court. 

. Th-3 Court contemplated by ss. 105 and 476, Cr. P. 
C.-, is tlie Court before which the offence the inquiry 
’oi which id contemplated is committed [p. 82, col. 1.] 

' The circumstance that a District i.s taken out from 
a particular Sessions.Division and constituted anew 
Sessions Division under the provisions of the Cr. P. 
.C. does not give the newly constituted Sessions Court 
"po^er to make a complaint relating to an otfence com- 
■mitted at a trial before a Sessions Judge of the 
Original Sessions Division, [ibid.] 

Criminal Appeal against an order of the 
;Sea3ions Judge at Kaira. 

. Mr. G. N. Thakor (with him Mr. D. O. 
Dalvi)^ for the Appellant, 
f , Mr., P. B. Shintjne, Acting Government 

f^^.leadcr, for the Crown. 

r JUDGMENT. 

. Shah, J .—This is au appeal under 
s. 476B, Cr. P. C., against an order made by 
the Sessions Judge of Kaira ordering a 
Cbmpls^int to be filed for the offence of per¬ 
jury with regard to etatemente made by 
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Maneklal Garbaddas before the Additional 
Sessions Judge of Ahmedabad on Novem¬ 
ber 20, 1925.- Maneklal Garbaddas was 
examined as a witness at a trial held by the 
Additional Sessions Judge of Ahmedabad 
in a case which was committed to the Ses¬ 
sions Court of Ahmedabad by the Resident 
First Class Magistrate at Borsad. The 
witness gave evidence in that case, and the 
case was decided on November 21, 1925. 

By a Government Notification, dated 
October 6, 1925, after January 1, 1926, the 
District Judge of Kaira was constituted a 
Sessions Division distinct from the Sessions 
Division of Ahmedabad under the name of 
the Sessions Division of Kaira. An applica¬ 
tion was made by the original accused 
Nos. 1 and 2 in the Sessions case to which 
I have referred, to the Court of Session at 
Nadiad on March 1, 1926. It was stated in 
the application that it was made to that 
Court as successor to the Court at Ahmed“ 
abad, and, alternatively, as a Court of 
superior jurisdiction to the Court of the 
Committing Magistrate at Borsad before 
which also the offence was committed. The 
application related to certain statements 
made by this particular witness and another 
persons, named Bai Reva, and it was made 
for action being taken under s. 476, Cr. P. G. 
The learned Sessions Judge did not con¬ 
sider it proper to direct any complaint to be 
filed against Bai Reva, but ordered a com¬ 
plaint to be filed against Maneklal Garbad¬ 
das in respect of certain statements made 
by him as a witness in the course of the 
trial before the Additional Sessions Judge 

A point was raised before the learned 
Judge that that Court had no jurisdiction 
to direct a complaint to be filed in respect 
of an offence committed before the Court 
^^^itional Sessions Judge of Ahmed¬ 
abad.^ The learned Judge, however, took 
the view that as a separate Sessions Dxvi- 
sion of Kaira was constituted under the 
Notification to which I have referred that 
Court was really the successor of the Court 
before which the original case was tried 
and as such had jurisdiction to make-An 

The present appeal is preferred from that 
order. We have not heard the Wrned 
Counsel for the appellant on the meriL 
and we ^ylsh to make it clear that wee^press 
no opinioii whatever as to the merfts of 

to Courl 
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At the outset we have to consider the 
question of jurisdiction. It seems to me 
that the Court contemplated'by ss. 195 and 
476, Cr. P. C., is the Court before which 
the offence is committed. The alleged 
offence is one of giving false evidence, and 
it is difficult to see how the circumstance 
that from January 1, 1926, the Kaira Dis- 
f-rict was taken out from the Sessions 
Division of Ahmedabad, and was constitut¬ 
ed a new Sessions Division under the 
Cr. P. C. can make any difference to the 
question as to whether the Court contem¬ 
plated by s. 476, Cr. P. C., is the Court 
before which the offence was committed. 
So far as the present point is concerned^ 
it is difficult to treat the Sessions Court at 
Kaira as successor to the Court of the 
Additional Sessions Judge of Ahmedabad. 

It would be perfectly open to the present 
applicant to move that Court or any sue- 
cessor of that Court at Ahmedabad for such 
action to be taken as that Court may think 
proper. But we are unable to agree with 
the view taken by the learned Sessions 
Judge of Kaira that that Court has jurisdic¬ 
tion to direct a complaint to be filed with 
reference to this particular offence which is 
said to have been committed in the course of 
judicial proceedings before the Additional 
Sessions Judge of Ahmedabad. On this 
ground, and on this ground only, we allow 
the appeal and direct a withdrawal of the 
complaint ordered to be filed by the lower 
Court, This will be, of course, without pre¬ 
judice to any application that may be made 
hereafter to the Court at Ahmedabad with 
reference to this very matter. 

Percival, J, —I agree. 1 would only add 
that in the application tothe Sessions Judge 
of Kaira, it was stated that the application 
was made to that Court as successor to the 
Court at Ahmedabad, or, alternatively, as a 
Court of superior jurisdiction to the one of 
the Committing Magistrate atBorsad before 
whicli also the offence had been committed. 
It would be a different point to consider 
whether the Sessions Judge at Kaira is a 
Court of superior jurisdiction to the Com¬ 
mitting Magistrate at Dorsad, which at that 
time was under tlie Sessions Judge of 
Ahmedabad, but is now under the Sessions 
Judge of Kaira. However, that point does 
not really arise in this case, because the 
order of the Sessioiis Judge of Kaira dis¬ 
tinctly refers to an c»ffence committed by 
Maneklal in respect of a statement recorded 
by the Additional Sessi-ns Judge of Ahmed- 
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abad in the Sessions Case No. 91 of. 13.25, 
or to such other offence or offences as. Ep.ay 
be disclosed by the circumstances of tl^e 
case. These latter words refer to other 
offences committed before the Additiqiiial 
Sessions Judge of Ahmedabad, and, po 
reference is made to the proceedings ip tije 
Court of the Committing Magistrate at 
Borsad. 

A. N. A. Appeal allQW^df 


LAHORE HIGH COURT, 

Criminal Revision Petition No. 1152 

OF 1926. 

October 29, 1926 
Present: —Mr. Justice Harrison. 

DURGA das—Accosbo—Pbtitionba 

versus 

EMPEROR— Respondent. 

Cr. P.C. (ActV of 1808), s. —Trial htgan by 
Second Class Magistrate—Magistrate invested with First 
Class powers before decisioji — Appeal, forum of. 

Where a Second Class Magistrate subsequent to his 
entering \ipon tlie trial of a case is invested with the 
powers of a Fii'st Class Magistrate and gives his deci¬ 
sion in the latter capacity, appeal from his order 
lies to the Sessions Judge and not to the District 
Magistrate. 

Sheobhanjan Singh v. Emperor (2), followed. 

Emperor v. Paw tl), not followed. 

Petition for revision of an order of the 
Sessions Judge, Jullundur, dated the 28th 
June, 1926. 

Mr. R. C. Soni, for the Petitioner, 

JUDGMENT. —On© Durga I?as was 
tried by Bawa Sundar Siogh a.nd ultimate,- 
ly convicted and sentenced. The facts in 
this case are that proceedings cojcnmenced, 
in a chalan under s. 353, op. the 28th No¬ 
vember, 1925, the Magistrate being Bawa 
Sundar Singh, exercising powers of a Second 
Class Magistrate. Oa the lObh December, 
the evidence of eight prosecution. witpesses 
was recorded and on the 15th January, 
192*1, the Magistrate was gazetted to be a 
First Class Magistrate. On the 27th Janu¬ 
ary two more prosecution witnesses were 
recorded and a charge was framed. Even¬ 
tually the judgment was pronounced on 
the 10th May, and the accused was 
convicted. He appealed to the Sessions 
Judge, Jullundur, who relying on Em- 
peror v. Nga Paw (1) quoted at page 
885 of Mitra’s Criminal Procedure Code 
returned the appeal for presentation 
to the District Magistrate. This ruling is 

(1) 1 L. D. K. 239; 8 Cr. L. J. 48. 
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to be found in 8 Criminal Law Journal 
• 48 Emperor v. Nga Paw (1) and the 
facts there were that on the day the 
judgment was pronounced the Magistrate 
received enhanced powers. There is a re- 
< ported case of a Division Bench of the 
Patna High Court in which the facts were 
similar to those in this case, namely, Sheo 
Bhanjan Singh v. Emperor (2), and in which 
it was held that the appeal lay to the Ses¬ 
sions Judge. The Magistrate had there 
been empowered, some time before the 
hearing of the arguments. In this case he 
was empowered before the prosecution evi¬ 
dence was completed or the charge was 
framed. In Queen-Empress v. Pershad (3) 
an analogy is to be found, for it is there 
laid down that a Magistrate under these 
circumstances who begins as a Second 
Class Magistrate and completes the case as 
a First Class Magistrate is entitled to pass 
the higher sentence in the latter capacity 
and it is explained in this Full ■ Bench 
judgment that, were this not so, the impos¬ 
sible position might arise of a de facto First 
Class Magistrate reporting a case for an 
adequate sentence, which sentence as a First 
.Class Magistrate he could pass himself. I 
find, following Sheo Bhanjan Singh v. Em¬ 
peror (2) that the course of appeal is to the 
Sessions Judge. I accept the application 
for revision and direct the Sessions Judge 
to proceed to dispose of the appeal in ac¬ 
cordance with the law. 

R. L. Petition accepted. 

{2)8GInd. Ca9,07S: (1925) PaH20; A. I. R. 1925 
Pat. 472; 3 Pat. L. R. 100 Or.; 26 Cr. L. J. 914; 6 P. L. 
T. 551. 

(3; 7 A. 411; A. W. N. (1885) 105; 4 lud. Dec. (s. s.) 
565. 


BOMBAY HIGH COURT. 

Criminal Application for Revision No. 217 

OF 1926. 

September 1, 1926. 

Present : — Justice Sir Lallubhai Shah, Kt., 
and Mr. Justice Percival. 
PALMEKINO— Applicant 

L'ersus 

PALME RING— Opposite Party. 

Cr. P. C, CAcC V of IbO^), 3. JfSS—’Muiutciicinct ovdicv 
-—■Monthly rate exceeding Rs. 100, viagiatvate's juris¬ 
diction to order payment of—Invalidity of marriage 
—Criminal Court's power to set aside order — Applica¬ 
tion to Matrimonial Court to declare nullity of marri- 
uje, mussity of. 


A Magistrate has no jurisdiction under s. 488, Cr. 
P. C., to make an order for payment of maintenance 
at a rate exceeding Rs. 100 per month, [p. 84, 
col. 1.] 

A husband applied for cancellation of an order for 
maintenance passed against him in favour of his 
wife on the ground that their marriage was null and 
void as his wife was not a widow at the time'of the 
marriage as she had .represented herself to be. This 
plea was not set up as a defence in the application by 
the wife for maintenance : 

Held, that tlxe proper remedy of the applicant 
under the circumstances was to apply to the Court 
having matrimonial jurisdiction' in the matter' to 
have the marriage declared null and void, [ibid'!] 

4 

« 4 




iippiicacioii rrom an order passed by 
Special Magistrate, First Class, Poona. 

Mr. N. H. C. Coijajee, for the Applicant. 

JUDGMENT. —This is a very unusual 
case. An order was made by the Special 
First Class Magistrate, Poona Cantonment 
on April 12, 1924, on the application of the 
wife for her maintenance and the main¬ 
tenance of her child against her husband. 
At that time apparently there was ho 
dispute between the parties as to the fact of 
the marriage. The learned Magistrate 
made an order directing the present peti¬ 
tioner to pay Rs. 150 per mensem- for the 
maintenance of the wife and the child 
This order was apparently acquiesced in 
without objection by the husband for a 
considerable length of time. The present 
petition was made in July last for setting 
aside that order. The petition is based on 
Uvo grounds, first, that .the order directing 

Rs. 150 to be paid per month is in excess 

of the jurisdiction of the Magistrate under 

secondly, that the 
petitioner has subsequently found that 

before the marriage between him and his 
wife which took place on February 8 1921 

the present opponent had already married 
one Patrick Durney, and that, though, in 
fact he was alive, it was falsely represenfc- 
ed by her at the time of the marriage with 
the petitioner that she was a widow b! 
other words, the allegation is that . aV the 
time of the marriage it was falsely represent 
ed to the petitioner that PatrfcL dSv 

was dead, fhe petitioner now alleges that 
on inquiry he has learnt that Patrickllurnev 
18 alive. It IS contended that the marriaS 

being null and void on account of her 

husbaud being alive at the time of the 

“s: couTfrrd: ^ 
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right. The Magistrate can make an order 
for the maintenance of his wife and child at 
such monthly rate, not exceeding one 
hundred rupees on the whole as he thinks 
fit. In the present case the order of the 
Magistrate directing a monthly allowance to 
be paid at the rate of Rs. 150 per month 
was clearly in excess of his jurisdiction. 
Though, in this case a notice has been 
served upon the person who claimed to be 
the wife of the petitioner she has not 
appeared, and we have not heard any argu¬ 
ment on her behalf. The first contention of 
the applicant appears to be right. In fact, 
it is difficult for one to understand how 
the learned Magistrate made an order so 
clearly in excess of his jurisdiction, and how 
the present petitioner came to acquiesce in 
that order for so long a time. However that 
may be, it seems that the order is open to 
that objection, and can be, and ought to be, 
corrected now. 

As regards the further question whether 
the marriage, which is said to have been 
gone through in February 1921 between the 
present petitioner and the opponent, was 
null and void in consequence of her first 
husband being alive, we think that the 
question cannot properly be dealt with on 
this application. That is a matter in 
respect of which it is perfectly open to the 
petitioner to take such steps as he may be 
advised under the matrimonial jurisdiction 
of the proper Court to have that marriage 
declared null and void. It is obvious that 
a question of this nature cannot be con¬ 
sidered on this revisional application. This 
matter might have been different if the 
present petitioner had been in a position 
to adduce evidence, at the time when the 
application of the wife was heard, that she 
was not his wife according to law. However, 
he was not in that position then. Under the 
circumstances, it must be left to be deter¬ 
mined in a proper proceeding under the 
matrimonial jurisdiction of the Court which 
may have jurisdiction to deal with the 
matter. It may be open to the petitioner 
to obtain a proper interlocutory order by 
way of injunction from that Court restrain¬ 
ing the present opponent from taking 
benefit of the order which has been made 
against him under s. 4A6, Cr. P. C. But, 
until that is done, we do not think it would 
be reasonable for us, under the circum¬ 
stances of this case, to make any further 
order on the basis of the allegation affect¬ 
ing the validity of the marriage. 
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We, therefore, modify the order made by 
the learned Magistrate on April 12, 1924, 
by reducing the allowance to Rs. loO per 
month. This will be without prejudice to 
any relief that the applicant may seek from 
the proper Court in the exercise of its 
matrimonial jurisdiction. 

A. N, A, Order modified. 


LAHORE HIGH COURT. 

Criminal Revision Petition No. 869 

OF 1926. 

September 30, 1926. 

Present: —Mr. Justice Broadway. 

CHANDGI— Accused—Petitionb2 

versus 

EMPEROR —Respondent. 

Penal Code (Act XLV of 1860), s. ItOS — Abduction — 
Woman actively abetting her own abduction —Sen¬ 
tence. 

When the woman is an active abettor in her own 
abduction the sentence for abduction should be a 
light one. 

Petition for revision of an order of the 
Se^^sions Judge, Karnal, dated the 13th May, 
1926, modifying that of the Magistrate, 
First Class, Rohtak, dated the l9th April, 
1926. 

Mr. Shamair Chanda for the Petitioner. 

Mr. Abdul Rashid, Assistant Legal Re- 
membraucer, for the Respondent. 

JUDGMENT.— I do not see any reason 
to interfere with the conviction but the 
question of sentence needs consideration. 
It appears that the complainant Molia had 
married his deceased brother’s widow 
Musammat Surti. In marriages of this 
sort, as pointed out by the learned Sessions 
Judge the woman has no say of any kind, 
and the result often is that she gladly goes 
off with a lover. It has often been held 
that when the woman is an active abettor 
in her own abduction the sentence should 
be a light one. In the present case in all 
probability Musammat Surti was by no 
means willing to marry the complainant 
and there seems every reason to believe 
that she activelj’ abetted her own abduc¬ 
tion. In these circumstances I think the 
sentence already undergone will meet the 
requirements of law and I reduce the sen¬ 
tence of imprisonment accordingly. The 

sentence of fine will stand. 

Sentence reduced. 


bkANnbl V. EMPERbfi. 
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BOMBAY HIGH COURT. 

URtuiNAL Applications for RsvrsioN Nos^ 

200 AND 203 OP 1926. 

September 22, 1926. 

Present .‘—Justice Sir Lallubhai Shah^ Kt., 
and Air. Justice Fawcett. 

In re MUDKAYA AiSTUANAYA 
^ HtREMATH. 

Cr. P. C. (Act V of 1893), ss. 1^76, 556~Complaint 
oy cessions Judge-—Sessions Judge, whether'a party' 
to proceedings—Discharge of accused—Sessions Judge's 
power to revise order of discharge and direct committal 
—Or. P. C. (Amendmejit) Act (XVIII of 2923), effect 

Judge who makes a complaint under 
^ ps^rtj’ to the proceedings in¬ 
itiated in pursuance of his complaint within the mean- 
ing of s. 553, Cr. P. C., and is, thoi'efore, disqualified 
i^m hearing an application to revise ah order dis¬ 
charging the persons complained against, [p. 86, col. I.] 

Applications from the orders of the 
Sessions Judge, Dharwar, reversing those 
of the Alagistrate, First Glass, Dharwar. 

Mr, G. P. Murdeshvar, for the Applicant. 

Mr. A. G. Desai, for the Opponent. 

Mr. P. B. Shingne, Acting Government 
Pleader, for the Crown, 

JUDGMENT. 

Shah, J. —The circumstances under 
which these two applications in revision 
have been made to this Court are these. In 
a certain murder case the learned Sessions 
Juige of Dharwar, who tried the case, ac¬ 
quitted all the accused, and, under s. 476, 
Or. P, 0., made a complaint against the 
present applicants and others charging 
them with offences punishable under s. 194, 
Indian Penal Code. An offence under 
s. 191, Indian Penal Code, is exclusively 
triable by a Court of Session. The First 
Class Magistrate, who dealt with the com¬ 
plaint, recorded the evidence and ultimate¬ 
ly discharged both the present petitioners 
by separate orders on October 19, 1925, 

under s. 209, Cr. P. C. Narsapaya Sanka- 
paya Deshpande, one of the persons ac¬ 
quitted in the original murder case, made 
applications to the Sessions Judge of Dhar¬ 
war under s 435, Cr. P. C , to revise these 
orders. The learned Sessions Judge, Mr. 
Ferrers, who had filed a complaint against 
the present petitioners, heard these applica¬ 
tions and made an order under s. 437, Cr. 
P. 0., directing the Magistrate to commit 
the petitioners to be tried by the Sessions 
Court. Apparently no objection was taken 
to the learned Sessions Judge dealing with 
those two applications in revision. 

^ The tw 9 applicants, against whpm the 


Sessions Judge made these orders, have 
applied to this Court in revision. The first, 
point that is urged in support of these 
applications is that the learned Sessions. 
Judge, who had initiated proceedings 
against the petitioners, was not legally 
competent to make an order directing the 
committal of these two persons to the 
Sessions Court. In support of this conten¬ 
tion reliance is placed upon the provisions 
of 89.556 and 487, Cr. P. O., and it is urged 
that, in view of the fact that the Sessions 
Judge, who had tried the original case on 
the charge of murder, out of which these 
proceedings arose, had lodged the com¬ 
plaint under s. 476, Cr. P. O., against the 
present petitioners, he was not competent to 
make such an order. Secondly, it is urged 
that the order of discharge made by the 
Magistrate in this case has been made after 
a consideration of the evidence, that it was 
competent to him to make the order, and 
that it should not have been set aside by 
the learned Sessions Judge in revision. 

Having regard to the nature of the order 
made by the Sessions Judge, as also to the 
circumstances of the case, we thought it 
proper that we should hear the Government 
Pleader in the case who did not appear in 
the first instance, I may mention that 
Narsapaya Sankapaya Deshpande has been 
represented before us, and Mr. Desai has 
opposed the present applications on his 
behalf. We are informed by the Govern¬ 
ment Pleader that he has instructions from 
the District Magistrate to say that he does 
not desire to proceed with the prosecution 
of these two petitioners. W© have, how¬ 
ever, heard Mr. Desai in support of the order 
made by the learned Sessions Judge. 

As regards the first point, it seems to me 

that as the learned Sessions Judge filed a 

complaint under s. 476, Cr. P. C., against the 

present petitioners, he was a party to the 

proceedings before the Magistrate for the 

purposes of s. 556. That section provides 
that:— 

“No Judge or Magistrate shall.' except 
with the permission of the Court, to which 
an appeal lies from his Court, try dr commit 
for trial any case to or in which he is a 
party, or personally interested, and no 
Judge or Magistrate shall hear an appeal 

by Mm8elf“'^®“®“*^ P®®®®dor made 

Having regard to the admitted facts with 
reference to the present proceedings it 
seems to me that the learned SewlonS 
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Jude:e who filed the complaint under s. 476, 
Cr.P . 0., was disqualified from hearing the 
applications made to that Court under 
ss. 4'^ and 437 and from making an order 
directing the petitioners to be committed to 
the Sessions Court. Jn the view which I take 
o;f the position of the Sessions Judge with 
reference to these proceedings and the 
scope of s. 55G, Cr. P. C., it is not neces¬ 
sary to consider whether, in view of the 
provisions of s. 487, Cr. P. C., he was legally 
competent to deal with the applications 
made to that Court. The substance of the 
matter, to my mind, is that as the learned 
Sessions Judge himself directtd the pro¬ 
secution of these persons, and was formally 
the complainant, the applications to the 
Sessions Court should have been heard by 
another Judge having the same powers, but 
not by him, so that if an order directing 
the committal of these persons was to 
be made, he could do so without any legal 
difficulty. 

Our attention has been drawn by Mr. 
Desai to certain decisions, of which the case 
of/^v7r?7)cro?-V. On I am A Inn ed Alt Saheb (1) 
is a type. It was a case of sanction granted 
under s. 195, Cr. P. C., as it stood then. 
Further, it was not a case in which the 
Sessions Judge had granted the sanction; 
but the District Judge had granted it. I 
do not think that the decision in that case 
or its ratio dccxdtndi could apply to the 
facts of the present case. In this case the 
learned Sessions Judge, who heard the 
applications, was the complainant, and Mr. 
Desai has not been able to find any deci¬ 
sion in support of his contention that even 
where he is the complainant, he could deal 
with the matter against the accused judicial¬ 
ly in contravention of the provisions of 
B. 55G. Cr. P. C. 

On this ground the orders made by the 
learned Sessions Judge are liable to be set 
aside. Tlie (piestion then arises as to what 
order we should make now. Broadly speak¬ 
ing, the position is that in the course of 
tiie Sessions trial these two petitioners 
gaveevidence wliicli the learned trial Judge 
tlinngljtwae false, and that they were liable 
to );e charged under s. 194, Indian Penal 
Code. Accordingly, lie lodged a complaint 
and the Committing .Magistrate, who held 
an enquiry under (’li. XVIll of the 
(’r. P. C., came to the conclusion that the 
petitioners should be discharged. Wliether 

Hj IDTiui. C'as. U>0; Jj ]Jojn L. R. 101; M Cr. L J 
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the learned Magistrate transgressed the 
proper limits of an inquiry open to a Com¬ 
mitting Magistrate under the Cr. P. O., or 
acted within those limits, is a matter upon 
which I do not consider it necessary to 
express any opinion. But it cannot be said 
in this case that became to the conclusion 
in favour of the present petitioners without 
a fair and full consideration of the evidence 
before him. I also take into consideration 
the fact that, in the very beginning of his 
order, he directed himself as to what he 
had to consider in para. 2 of his order in, 
a manner which cannot be said to be open 
to any objection. We know definitely now 
that the Crown does not desire to prosecute 
the present petitioners. Under these cir¬ 
cumstances, it seems to me that it would 
be fair to let the order of discharge made 
by the Magistrate remain undisturbed. 

I wish to make it clear that it is under 
the particular circumstances of this case 
that I have come to the conclusion that 
the order of discharge may be allowed to 
stand. If it had been necessary to consider 
the case in its detail, it is not unlikely that we 
might have directed the applications made to 
the Sessions Courtof Dharwartobe transfer¬ 
red to another Sessions Court in order that 
that Court may hear the parties, including 
the Crown. But we know definitely that 
the Crown does not desire to prosecute the 
petitioners. It seems to me that, under the 
circumstances of this particular case, no 
further proceedings are necessary. 

On these grounds, I have come to the 
conclusion that the orders made by the 
learned Sessions Judge should be set aside, 

I would order accordingly. 

Fawcett, J,—In this case the main 
consideration is that the Sessions Judge 
who directed proceedings under s. 476^ 
Cr. P. C , against the two petitioners is the 
same Judge who heard the applications 
under s. 437, Cr. P. C. Pie was the actual 
complainant in view of the terms of s. 476, 
as it stood in 1924, when proceedings were 
initiated. It seems to me difficult to resist 
the conclusion that, in view of the change 
made in s. 47G, Cr. P. O., the Judge or 
Magistrate who proceeds under the pro¬ 
visions of that section is a party to the case 
in which he is a complainant, within the 
meaning of s. 555, Cr. P. O. This inevitably 
affects decisions that the mere fact that a 
Judge or Magistrate took action under the 
former provisions of the Code did not make 
him fall within the provisions of e. 556, 
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Or. P. 0. A-t the same time 1 think that the 
terms of that section should be limited to 
the cases with which it purports to deal, 
Damely, ’i^oh Judge or Magistrate trying 
or oommittiug for trial or hearing an appeal 
in any case to which he is a party or in 
which he is peraonally interested. I, there¬ 
fore, would not go so far as to say that, if 
the Sessions Judge had, for instance, merely 
directed further inquiry by some other 
Magistrate under s. 436, Or. P. 0., his action 
woald fall under the ban of s. 556, Cr. P. C., 
for I do not think it cotild properly be said 
that he was “trying the case” within the 
meaning of that expression in the section. 
In regard to this, I may refer to the remarks 
of Carndu-fF, J.,in Lakhai Narayan Ghosh v. 
E<mperor (2) and of Knox, J., in Emperor v. 
Mok^wLal (3). Butin the present case, Mr. 
Ferrers has directed the Magistrate, who 
discharged the accused, to commit the two 
petitioners to the Sessions Courtover which 
be presides. That, I think, clearly amounts 
to coaimitUag the case for trial within the 
meaning of a. 556, Or. P. C. It is true that 
that section does not8ay“or cause to commit 
for trial.” Bat the plain effect of his order 
is to commit the petitioners for trial, and 1 
think the ordinary maxim qui facit per 
alium, facit per se applies to cover a case of 
this kind. And, in connection with this, 1 
think, it is also useful to draw attention 
to the fact that, whereas under the Code, 
as it originally stood, the Court of Session 
could, under s. 477, directly commit for 
trial persons that it thought had perjured 
themselves before it, that power no longer 
exists, as the section was repealed by the 
Amending Act XVIII of 1923. The Joint 
Committee’s Report of 1922,cited inSohoni’s 
Criminal Procedure Code at page 1005, 
shows that that was done because the 
Committee did not think it desirable that 
the Court which had instituted the pro¬ 
ceedings should dispose of the case it¬ 
self. That is a further reason, to my 
mind, why the action of the Sessions Judge 
in directing the committal of the accused 
is open .to legal objection. The object 
of the law evidently is that if there is 
to be a committal, that committal should 
be made by an independent Magistrate or 
other proper authority. Therefore, I agree 
that the orders of the learned Sessions 
Judge should be set aside. 

(2) 6 Ind. Cas. 276; 37 O. 221 at p. 223; 14 O. W. N. 
589; 11 0. h. J. 41a; 11 Or. I^. J. 305. 

(3) 27 A. 25 at p. 27; A. W. N. (1901^ 151; 1 Cr. L. 
J 605. 


As regards the further disposal of the 
matter, in an ordinary case I should 
certainly say that the applications for re¬ 
vision, which had been made to the Sessions 
Court of Dharwar, should be transferred 
to some other Sessions Judge for disposal 
according to law. But, in the present case, 
in all the circumstances, I defer to the view 
of my learned brother that the best course 
is to direct that no further proceedings in 
the matter should be taken. We must, I 
think, give some weight to the District 
Magistrate’s view that no further proceed¬ 
ings should be taken, although Ido not 
consider that that alone should be conclu¬ 
sive in a case of this kind. It might be 
that the Sessions J udge had a clear case for 

orderingaprosecution, and that themere wish 

of the District Magistrate that the prosecu¬ 
tion should not take place, should not be 
allowed to prevail over the Sessions Judge's 
view. But, in the present case, it is certain¬ 
ly a matter, at any rate, of some doubt as 
to whether or not the Magistrate, who made 
the inquiry into the case, could not legally 
come to the conclusion that the evidence 
of the prosecution was so unreliable that 
there was really no prima facie case for 
committing the accused to the Sessions. 
That, at any rate, is a position which is 
arguable under the rulings in In re Bai 
Parvati (i) SLnd Emperor v. Bai Makalaxmi 
(5). Therefore, the view of the Sessions 
Judge that in any case the charges against 
the twopetitioners should be brought before 
the Sessions Court isnot necessarily correct. 

Also the circumstances, to my mind, make 

it extremely doubtful whether further pro¬ 
ceedings are likely to result in a convic¬ 
tion. Accordingly, I assent to the order 
proposed by my learned brother. 

A- >’’• A. Order set aside. 

0) 8 lad. Cas. 631; 35 B. 1G3; 12 Bom. L. R 923* 11 
Ci\ L. J. G92. ’ 

(5) 31 Ind. Cas 347; 17 Bom. L. R. 910; 16 Cr. L. J. 
747, * * * 


LAHORE HIGH COURT, 

Ckiminal Appeal No. 786 of 19:^6 
November 4. 1926. 
Present:—Mr. Justice Fforde and 
Mr Justice Addison. 
EMPNROR— Appellant 


versus 

‘rr ■Respondent 

Court, when ^ 
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In an appeal from an acquittal Court is not 
entitled to weifth the evidence and decide whether 
or not the lower Court lias come to a wrong conclu¬ 
sion unless it is able to hold that the finding of the 
trial Court is manifestly wrong or perverse or such 
as no reasonable man can arrive at upon the evidence. 

Criminal appeal from an order of the 
Magistrate, First Class, Delhi, dated the 
31st March, 192G. 

Mr. R. C. Soni, for the Government Advo¬ 
cate, for the Appellant. 

Mr. Dev Raj Sahni, for the Respondent. 

JUDGMENT. 

Fforde, J. —This is an appeal by the 
Crown from an acquittal of Abdul Latif a 
warder in the Reformatory School at Delhi 
on a charge of having received a clock 
and a watch from one Taj-ud-din knowing 
these articles to have been stolen. 

It is not disputed that Taj-ud-din did 
steal these two articles from a Major Terris, 
and it is not disputed that these articles 
were found in the possession of the respond¬ 
ent two months after the theft. The sole 
question which the Court below has tried 
was whether or not the respondent when 
he received these articles knew, or had 
reasonable ground for believing, that they 
had been stolen. The evidence which the 
Crown put forward in the trial Court to 
establish this knowledge against the re¬ 
spondent is, first of all, the fact that the 
thief had at one time been in the Reforma¬ 
tory School of which the respondent is a 
warder, and the inference which the Crown 
seeks to draw from this circumstance is 
taat the respondent should have known 
that Taj-ud-din was a bad character. As 
against this, it is admitted tliat Taj-ud-din 
was discharged in due course from the 
l^eforniatory School, and for all that is 
known to the contrary he has been leading 
a respectable life for seven years. There 
is no evidence whatsoever as to any sinister 
association between the respondent and 
Taj-ud-din during those seven years. The 
Crown strongly relied upon an alleged 
statement made by the respondent when 
the articleswerediscoveredinhis possession, 
tliat they Iiad been pawned with him for 
R-i !). 'J’his statement is supplied by the 
Sub-Inspector, Kaja llari Pal Singh, who 
added that certain other articles also were 
slated by the re.spoiident to have been 
pawned with him. Ortain other articles 
were found in possession of the respond- 
. lit, but tlioy are of a wholly valueless 
nature, comprising shoulder chains, a coral 
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necklace, a toy in the shape of an acrobat,^ 
a leather case of a watch and a bronze- 
medal. It is not conceivable that' -any- 
person in his senses would have t'akeil ah-y-- 
such articles as security for the advancO; 
of money. As against this evidetic6.iW€Ji 
other Crown witnesses, one a Mana^efe'-df^ 
the Reformatory School, and the pthei^’-fi 
Compounder there, were produced,- 
Manager stated that he did not 
what the respondent said on the- occk^^M 
in question. The Compounder stated* that' 
the respondent told the Sub-Tnspectof th*«ft 
Taj-ud-din had left the articles-with him^ 
and that he did not state that he had^" 
pa^ed them. In view of this conflict of- 
opinion as to what the respondent stated 
at the time, no Court would be safe in 
accepting the uncorroborated recollection 
of a public officer. In the trial Court the 
respondent stated that the clock and the’ 
watch were given to him by Taj-ud-din 
for safe keeping and were not pawned 
with hini. It has not been shown that th^ 
other trivial articles were stolen. There 
is no evidence whatsoever put forward by 
the Crown to show that the respondent; 
had any knowledge that Taj-ud-din was 
addicted to theft, nor is there any evidence 
tha,t Taj-ud-din was in fact so addicted:*’ 
It is not suggested that he had ever been 
previously charged with any offence and, 
accordingly,the Court is notentitled toinfer* 
that the respondent should have suspected ■ 
any thing wrong, when Taj-ud-din brought ’ 
him the two articlesin question. The defence 
produced evidence to show that Taj-ud-din' 
was the owner of a Cigarette Factory in'' 
Lahore called the Taj Cigarette Factory. 

No evidence was produced by the Crown' 
upon this matter of his occupation. The^ 
owner of the clock and watch, Major Terris,' 
stated that they had been in his possession 
for sometime, and that he had . originally- 
paid a sum of Rs. lUO for the clock and 
Ks. 75 for the watch, but no body has 
said what their present value is. Obviously 
the price of these second-hand articles 
could not be anything like the sum origin¬ 
ally given. The learned Magistrate upon 
these facts has acquitted the respondent. 

In an appeal against such an acquittal 
this Court is not entitled to weigh the evi¬ 
dence and decide whether or not the learn¬ 
ed Magistrate has come to a wrong conclu¬ 
sion, unless it is able to hold that the findr 
ing of the trial Court is manifestly wrong 
or perverse, or such as no reasonable man^ 
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could I have arrived at upon that evidence. 
Under these circumstances I am of opinion 
that the appeal must be dismissed and 
that the respondent be discharged from 
his bail-bond. 
l:Addison9 J»—I concur. 

^ R. L. , c - . Appeal dismissed. 



a dol ’r 


* SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

^ Criminal Revision Applicition No. 127 
1 op 19ii6: 

' September 10. 192G. 
^_^Present:—Mr. Kincaid, J. C., and Mr. 

1 . Barlee, A. J. C. 

SHAH MAHOMED and another— 
Accused—Applicants 
reruns 

EMPEROR— Opposite Party. 

Cr. P. C. {Act V of 1808), ss. tlOO. 1,37—Accused, 
discharge of—Order upheld in revision — Fi’esh com¬ 
plaint on same facts, if competent. 

' Where an accused person has been discharged under 
8. 209, Cr. P. C.. and the order of discharge has been 
upheld by a higher authority, it is not competent for 
a Magistrate to entertain a second complaint on the 
same charge. 

; 'Chandiram Verhomal v. Empero7’ (1), followed. 

Application to revise an order of the 
District Magistrate, Thar Parkar. 

. Mr. E. Raymond^ for the Applicants. 

^ Mr. T. G. Elpkinston, Public Prosecutor 
for Sind, for the Crown. 

JUDGMENT.—The applicants state 
that they were prosecuted with some other 
persons in the Court of the Sub-Divisional 
Magistrate. Mirpurkbas. on charges under 
88 471 and 474, Indian Penal Code. Offences 
under these sections are exclusively triable 
by a Court of Session; the Sub-Divisional 
Magistrate discharged them and committed 
one accused only. A revisional application 
was then made to the Sessions Court, under 
s. 437, Cr. P. C., but it was rejected by the 
Additional Sessions Judge Then followed 
the trial of Nur Mahomed, the accused who 
had been committed for trial, and he was 
convicted by the same Additional Sessions 
«7udge who expressed the opinion that Nur 
Mahomed had been a mere tool in the hands 
of others and suggested further enquiry 
to discover his principals. The result was 
that a fresh complaint was made against 
the two applicants to ■ the District Magis¬ 
trate. . Thar Parkar, and he has taken 
(Wgaiz^nceof it. We are now asked to quash 


his orders and dismiss this second com¬ 
plaint. 

It is conceded that s. 403 of the Cr. P, C. 
is not applicable in this case, since the ap¬ 
plicants have not been acquitted of the 
offences with which they have been charged. 
But it is their case that the order of the 
Sessions Court, by which the application 
made by the Crown for a committal order, 
was dismissed, is a bar to the entertain¬ 
ment of a fresh complaint, since by accept¬ 
ing the complaint the Magistrate is virtual¬ 
ly revising the orders of a Court of superior 
jurisdiction. Their learned Pleader relies 
on the case of Chandiram Verhomal v. Em^ 
peror (1). In that case certain persons were 
charged with theft, but the charge against 
them was withdrawn under the orders of 


the District Magistrate, and they were dis¬ 
charged. Subsequently the successor of the 
District Magistrate ordered their prosecu¬ 
tion on the same charge and a fresh com¬ 
plaint was filed and accepted. They appli¬ 
ed to this Court that the complaint might 
be dismissed. It was then held that the 
Magistrate to whom the second complaint 
was made was not competent to entertain 
it so long as the previous order of dismissal 
by a competent authority had not been set 
aside; and, further, that it could be set aside 
only by proceedings under s. 437, Cr. P. C. 

It appears to us that the case with which 
we are now dealing is even stronger If 

a Magistrate is not competent to entertain 

a fresh complaint until the order of dis¬ 
missal by another Magistrate has been set 
aside a fortiori he cannot do so in the 
face of an order of the Sessions Court. 
Were we to decide otherwise it is obvious 
that even an order of this Court would not 

be final. In spite of it a private complain¬ 
ant would be able to harass an enemy by 
periodical complaints in the same matters 

The learned Public Prosecutor has sought 
to distinguish this case on the eround thaf 
the Additional Sessions Judge who had 
refused to order a committal of the applic¬ 
ants, himself suggested a further enquiry 
after he had tried the man who had been 
committed But it does not appear to us 

A alters the matter. The 

Additional Sessions Judge had no author- 

to do SO In spite of the remark 
made by him m his judgment that order 
remained a bar to any further proceedings 
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against the applicants on the same charges. 

For these reasons we set aside the 
Magistrate's orders issuing process upon 
the complaint and dismiss the complaint 
in the exercise of our powers as aRevisional 
Court. 

p. B. A. Order set aside. 


LAHORE HIGH COURT. 

Criminal Appeal No. 592 of 1926. 

October 2t), 1926. 

Present: —Mr. Justice Coldstream. 

LALi AND ANOTHER—ACCOSED 

—Appellants 
versus 

EMPEROR— Respondent. 

Penal Code {Act XLV of 1860), ss. SI,, 326—Accused 
acting u'itli one purpose—Grievous inju7‘ies, author of, 
not known—Constructive liability of all. 

Whore a ixumher of persons acting together'with 
one purpose beat the complainants and inllict on them 
many severe injuries, several of them being the result 
of a*cutting weapon, even if it is not proved who 
used the weapon, all of them must he held construc¬ 
tively guilty of causing grievous hurt unless they 
can prove tliat their action was in the circumstances 
legitimate. 

Appeal from an order of the Sessions 
Judge, Montgomery at Lahore, dated the 
21st April, 1926. 

Jklr. R. L. Saunders, for the Appellants. 

Mr. G<)vind Ham Khanna, for the Govern¬ 
ment Advocate, for the Respondent. 

JUDGMENT.—The accused in the 
case from which this appeal arises were 
the collaterals of one Bahawala who being 
sonless had made a Will in favour of one 
Rahmat. The collaterals prevailed on 
Bahawala to resolve to cancel this Will and 
themselves took possession of and cultivat¬ 
ed the land. This provoked the ill-will of 
Rahmat and his relations. There was a 
light between the two factions on the 2oth 
November, 1925, in the course of which on 
RaUmat’s side his cousin Chula (or GhiHa) 
receivcrl a mortal injury, his skull being 
cut l)y a blow from a sharp weapon. Ghulla’s 
bo(lv‘showed no other injuries but hie 
luoilier Mokha received three cuts one of 
wlii<di cut tlie bone in his forearm and 
Sliahumda received two cuts on his hand 
iind arm, live blows with a blunt weapon 
nii the hea<l and another on the thigli, one 
of those on the head being a grievous hurt, 
l-',ittn fallier of Ghulla received a compa¬ 
ratively trivial blow on his arm. On the 
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other side Sadullah was hit on the head, 
back and arm and Lai showed four contused 
wounds on his hands and arm, one ofTYhicb 
broke a finger. 

The Police sent up the whole body of 
Bahawala*s collaterals for trial and led evi¬ 
dence to prove that following on an alter¬ 
cation between Rahmat’s brother Shahamda 
on one side and Kanda and Pira on the 
other, the accused, in accordance with a 
pre-concerted plan came upon the spot arm¬ 
ed with dangs and chhavis. OhulJa And 
Mokha and chen Fattu intervened to pro¬ 
tect Shahamda but these along with 
Shahamda were set upon and beaten bythe 
accused who took away two camels that 
Shahamda had been leading. 

The accused pleaded alibi, all except 
Sadullah and Lai whose story was that 
Sadli's brother had earlier in the day 
caught two camels belonging to Rahmat 
damaging Bahawala’s field and taken them 
away to the pound. Later, when Sadli 
was carrying seeds to the field he was mo¬ 
lested by Shahamda, Mokha, Pattu and 
Allah Ditta of the Rabmat's party. Lai 
came to Sadli’s rescue but was injured, 
then other villagers came and rescued Lai 
and Sadli. 

No evidence in support of the accused’s 
version was produced. The Magistrate dis¬ 
believed the complainants’ description of 
the origin and details of the fight was 
“palpably false.” He thought that the 
fight was sudden and not intended by the 
accused who were not the aggressors though 
they had gathered in force, apprehending 
resistance to their cultivation of Bahawala's 
land from the complainants' party and were 
prepared to meet and oppose this resistance. 
He found no satisfactory proof as to who 
inflicted the various injuries on the wound'* 
ed complainants but being satisfied that 
Lai and Sadli took part in the fight con¬ 
victed these two only and sentenced them 
to four years’ rigorous imprisonment under 
8 . 326, Indian Penal Code. Against these 
sentences Lai and Sadli have filed this 
present appeal and Mr. Saunders who ap¬ 
pears for them urges that the learned Ses¬ 
sions Judge was wrong to convict his 
clients after disbelieving the prosecution 
evidence and finding that the fight arose 
out of a fracas in which the complainants 
and not the accused had been the aggres¬ 
sors. 

I liave myself studied the evidence in 
the light of this criticism, f agree with 
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the Magistrate’s view that the complainants’ 
story is not to be believed in all its details 
and that it is not proved which of the ac¬ 
cused inflicted the various injuries on the 
complainants. It is, however, certainly 
proved that a party including the appellant 
acting together with one purpose beat the 
complainants and inflicted on them many 
severe injuries, several, the result of 
blows with a cutting weapon. It is not 
proved who used the cutting weapon. 
There can be no doubt that the appellants 
must be held constructively guilty of caus¬ 
ing grievous hurt unless they can prove 
that their action was in the circumstances 
legitimate. Such proof is entirely lacking 
here and I am not, therefore, able to inter¬ 
fere with the conviction. But having re- 
. gard to the circumstances of this parti¬ 
cular case (which need not be detailed in 
this judgment) I think that the degree of 
constructive guilt of the appellants will be 
sufficiently punished by a much lighter 
sentence than has been inflicted. I accord¬ 
ingly accept the appeal of Lai and 8ad- 
ullah to this extent only that their convic¬ 
tions being upheld their sentences are re¬ 
duced to one year’s rigorous imprisonment 
in each case including two months’ solitary 
confinement. 

R. L. Sentence reduced. 


CALCUTTA HIGH COURT. 

Criminal Revision No. 571 of 1926. 

July 29, 1926. 

Present;—Mr. Justice Duval and 
Mr. Justice Roy. 

RASUL KHAN— Accused — Petitioner 

versus 

KMPEROR— Opposite Partt. 

Cr. P. C. {Act V of ISOS), s. 1^11—Disposal of pro¬ 
perty—Theft— Acquittaf—Accuscd's right to posses¬ 
sion of property—Bond from complainant, Oourts 
power to take. 

K person acquitted of a charge of theft is not 
entitled to re-delivery of the properties stolen where 
the Court finds, though it had to acquit the accused 
for want of sufTiciont evidence, that the properties 
had actually been stolen from the complainant, [p, 92, 
col 1.] 

A Criminal Court has no power to order the com¬ 
plainant to execute a bond till the disposal of the 
question of title to such properties by a Ciril Court. 
Ip. 92, col. 2.] 

Criminal Revision against an order of 
the Sessions Judge, 2-i-Perganas, dated 


the 3rd May, 1926, reversing that of the 
Sub-Deputy Magistrate, Sealdah, dated the 
15th March, 1926. 

Miss )S/iora6yi, Babus Jahnabi Charan Daa 
Gupta and Narendra, Natk Chatterjee, for 
the Petitioner. 

Babu Dwijendra Krishna Dutt, for the 

Crown. 

JUDGMENT. 

Duval, J. —The facts out of which this 
Rule arises are as follows: The complain¬ 
ant is one Mathoo. His case is that he 
owned 4 buffaloes which apparently strayed 
away and were finally taken to the pound 
by some goalas who found them grazing 
at the Alipore Cantonment. Subsequently 
those buffaloes not being claimed within 
ten days, were sold, it is stated, under the 
provisions in force in this military pound 
and they were purchased by the present 
petitioner. Subsequently the complainant 
recognised two of his buffaloes going along 
the Upper Circular Road. He then discover¬ 
ed that they w^ere in the possession of the 
present petitioner as also the other buffaloes 
He then brought the case. Nathoo and 
another person were put on their trial be¬ 
fore the Sub-Deputy Magistrate of Sealdah 
exercising first class powers and were con¬ 
victed and sentenced to three months’ 
rigorous imprisonment under s. 411, Indian 
Penal Code. It may be added that when 
the case was started the buffaloes were 
handed over to the complainant on security 
under the provisions of s. 516 (a), Cr P C 
and the complainant engaged to produce 
them unless the order was set aside on 
appeal. The case came up on appeal be 
fore the Sessions Judge of Alipore and 
was heard on the 6th of April. The learned 
Sessions Judge found that the evidence of 
the receiving of stolen property was not 
sufficient and he, therefore, acquitted the 
accused. But he came to a finding that 
the buffaloes in question were the orie-inal 
property of Mathoo; and he was also of 
opinion that there was something not 
quite straightforward which led to the sale 
at the Alipore pound. At the time of 
passing his judgnient he passed no order 
as to what would be done with the buffaloes 
and It appears that consequently they were 
retained by the complainant who, we Lein 

sL^tLm Th*' subsequeLuy 

sold them This judgment, as I have stated^ 
was passed on the fcth of April 1926 n 
nex appears that on the 3rd of May an 

application was made to the Sessions j'L 
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by the accused in which it was prayed 
that his purchased buffaloes may be de¬ 
livered to him or in the alternative the com¬ 
plainant may be directed to execute a bond 
till the disposal of the title to the said 
buffaloes, by a Civil Court. On this the 
learned Sessions Judge after hearing 
Counsel recorded the following order: “ I 
came to the conclusion that the buffaloes 
had actually been stolen, though the evi¬ 
dence against the petitioner was not com¬ 
plete. 1, therefore, declined to interfere." 
This order as I have stated was dated 3rd 
May, 1926. It was not, however, till the 
16th June, that a petition was presented to 
this Court against that order and a rule was 
issued on the grounds stated in the petition 
—these grounds being (1) that the buffaloes 
not having been found to be the subject 
of theft, and that the petitioner having 
been acquitted of the charge under ss. 379 
and 411, Indian Penal Code, and being 
bona jide in possession of the said buffaloes 
under his auction-purchase the said pos¬ 
session should be confirmed to him; 
(2) that in absence of any satisfactory evi¬ 
dence to prove that the buffaloes belonged 
to the complainant, the Court below should 
have itself retained the custody of the 
buffaloes, or have made over the custody to 
the petitioner, and that the learned Sessions 
Judge has erred inasmuch as he did not 
come to any finding on this matter; (3J that 
tiie Court below should have at least 
directed the complainant to execute a fresh 
bond till the disposal of the question of 
title to the buffaloes by a Civil Court. 

Now il is, no doubt, an ordinary rule of 
law that when au accused is acquitted of 
a charge of theft and the property found 
with him is not found to be the subject 
of theft he is eulitled to recover that pro¬ 
perty. Now here, as a matter of fact, the 
findings of both the Courts which we must 
accept as findings of facts, are that these 
buffaloes were the property of the com¬ 
plainant. When they strayed away they 
somehow got into the Alipore pound and 
they were sold for Rs. 69 the price which 
appears to us to be most inadequate. The 
(lueslion then is whether the Sessions Judge 
lias been unreasonable in refusing to hand 
them over to the accused. In view of his 
lindings of fact and the special circum- 
hPuiccs of this case specially as very great 
Huspicion is found by him and by the Court 
fielow us to the hona Jufes of the proceed¬ 
ings at the Alipore Cantonment pound, we 


and under the special circumstance of this 

case, therefore, we do not think that we 
should interfere. There is also another 
reason and that is this;—though, no doubt,' 
an application to the Sessions Judge was 
made within the time allowed by the law 
and customs of limitation and an applica¬ 
tion in revision to this Court within the 
time within which this Court hears revi- 
sional matters there has been undoubtedly 
great delay with the consequence that 
the buffaloes have passed into others' hands 
and that is another reason why we should 
not exercise our revisional power in this 
matter. That disposes of the first two 
grounds. As to the third ground, namely, 
that the Court below should have directed 
the complainant to execute a fresh bond 
till the disposal of the question of title to ‘ 
the buffaloes, by a Civil Court, we have not 
been shown any authority under the Code 
which would entitle us or the Court below 
to pass such an order. In the result the 
Rule is discharged. 

Roy, J.—I agree. 

A. N. A. Rule discharged. 


LAHORE HIGH COURT. 

Ckiminal Revision No. Il6b of 1926. 

October 22, 1926. 

Present: —Mr. Justice Harrison. 

ATTAR SINGH— Accused—Petitioner 

versus 

HARI SINGH— Complainant and 
UASONDHA SINGH— Accused- 

Respondents. 

Cr P. C. (Act V of IS98),s. 137—Public nuisances, 
proceedinjs relating to — Evidence, necejfsity o/record- 
ing. 

Tho provisions of s. 137, Cr. P. 0., are imperative 
and a Magistrate is bound to record evidence ns 
in a summons case in i)rocecdings relating to pi:bUc 
nuisances before making an, order absolute under 
the section. 

Case reported by the Sessions Judge, 
Ambala, with his No. 1185-G of 18th/22nd 
July. 1926. 

FACTS.—On 8th February, 192J, one 
Ilari Singh Saini of il/ou.?<x Bazidpur lodg¬ 
ed a complaint under 9. 133, Or. P. O., for 
removal of an obstruction caused by i)a- 
sondha Singli and Attar Singh, Sainis of 
the said village by narrowing the public 
lane liaving constructed a w^tll and a bouse 
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thereon. The complaint was sent for pre¬ 
liminary enquiry to the Zaildar. On 25th 
March, 1926, the Sub-Divisional Magistrate 
on the Zaildar s report, dated 16th March, 
iy26, ordered that Dasondha Singh and 
Attar Singh should remove the obstruc¬ 
tions by the 10th April, 1926, or in case of 
any objection they should appear before 
the Court on the said date at Ruparand 
move it to have the said orders set aside 
or modified. The respondents appeared 
before the Sub-Divisional Magistrate and 
filed their objections. Thereupon the case 
was sent to the Naib Tahsildar for report. 
On 19th May, 1926, on receipt of Naih 
Tahsildar's report the Magistrate made 
his order dated 24th March, 1926, absolute 
under s. 137 (3), Or. P. 0., and ordered 
the obstructions to be removed by 15th 
June, 1926. 

GROUNDS. —This is a petition for 
revision of the order of Mr. Fairlie, Sub- 
Divisional Magistrate, Rupar, making a 
provisional order absolute under s. 137 (3), 
Or. P. 0., on the ground that he had not 
recorded any evidence himself for the pro¬ 
secution. This contention is correct. There 
are only two reports on the record, of the 
Zaildar and the 'Naib Tahsildar together 
with the statements recorded by these two 
officials. 

The Magistrate should have proceeded 
as in a summons case and taken evidence 
in the matter. Section 137, Cr. P. C., is 
imperative in this case, vide Sita Ram v. 
Emperor (1) and Sarojbasini Devi v. Sripati 
Charan Chowdhury (2) and the order pass¬ 
ed by the Magistrate is illegal. The pro¬ 
ceedings of the lower Court are accord¬ 
ingly submitted to the High Court with 
the recommendation that the order be set 
aside and the Magistrate be directed to pro¬ 
ceed according to law. 

Mr. Shamair Chand, for the Petitioner. 

Mr. G. S. Salariya, for the Respondents. 

ORDGR. —For the reasons given by the 
learned Sessions Judge I set aside the order 
in question and direct the Sub-Divisional 
Magistrate to dispose of the case in accord¬ 
ance with the law. 

R. L Petition accepted. 

(1) 41 Ind. Cas. 1000; 32 P. R. 1917 Cr.; 18 Cr. L. J. 
fi88; 43 P. W. R. 1917 Cr. 

(2) 28 Ind. Cas. 799; 12 C. 702; 19 C. W. N. 332; 16 
Cr. L. J. 415. 


SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

CoNFiRMATJON Casb No. b OP 1926. 

Criminal Appeal No. 88 of 1926. 

October 1, 1926. 

Present: —Mr. Kincaid, J. C., and 
Mr. Barlee, A. J. C. 

AHMED AND OTUERS— Accused—Appellants 

versus 

EMPEROR— Opposite PAiiTr. 

Penal Code {Act XLV of 1860), ss. 11,0, 302, 326 
—"Commori object", meaning of—Unlawful assembly 
—All membei’s, whether should be convicted of same 
offence. 

Section 149 of the Penal Code must be construed 
strictly and the expression 'offence committed in pro¬ 
secution of the common object’ must be confined to 
something immediately connected with the common 
object, [p. 95, col. 2.] 

Queen v. Sabid Ali{i), relied upon. 

It is not necessary that all the members of an 
unlawful assembly should be found guilt)' of and 
convicted for, an offence of which the principal 
offender is convicted or else that all the accused must 
be acquitted. It is pei*missible to convict some of 
them of a minor offence which is included in the 
offence for which the principal is convicted, fp. 96 
col. 1.] * 

A conviction of a principal offender of murder and 
the other members of an unlawful assembly of 
grievous hurt is not illegal, [p. 96, col. 2.] 

Barkau Sing v. Emperor (3; and Behari v. Emperor 
(4). relied upon. 

Ram PrasadSingh v. Emperor (2), dissented from. 

Appeal agaiast the conviction and sen¬ 
tence by the Sessions Judge, Hyderabad 
dated the 4th June, 1926. * 

Mr. Partabrai D. Punwani^tox the Appel¬ 
lants. 

Mr. T. G. Elphinston, Public Prosecutor 
for Sind, for the Crown. 


JUDGMENT. —The facts of this in¬ 
teresting case are shortly as follows:— 

A certain girl called Amnat aged about 
17 had been married to one Ghulam 
Mahomed. She was the sister of the com¬ 
plainant Abdulla and her sister Fatma 
was married to one HajiHashim the brother 
of Ahmed, the present appellant No. 1. 
Ahmed wanted to marry Amnat himself* 
but as it often happens in Sind her 
family refused to allow her marriage to 
Ahmed because they wished to secure the 
daughter of Ghulam Mahomed for Abdulla’s 
own son Mahomed. Ahmed, however would 
not give up his purpose of marrying the 
girl Amnat. About 2 a. m. on the 15th 
of December, 1925, he and 7 or 8 other men 
came to the house of Abdulla Amnat’s 
biother. Four of these went inside and 

dragged out the girl; four remained outside 
m the shed. Amnat cried out and the mem 
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bers of her household came to her help, but 
were beaten of. Ahmed and his friends then 
dragged the girl towards where the two 
mares were standing, one of which was his 
own and one of which he had borrowed from 
the witness Mewo. The noise of the scuffle 
and the cries of Amnat roused the neigh¬ 
bourhood. ^ A man called Dino Sheikh who 
■was sleeping in the neighbouring shed, 
rushed off to the scene and tried to rescue 
Amnat. As he rushed up Ahmed struck 
him a violent blow with his axe that killed 
him on the spot. The girl Amnat was put 
on one of the mares and Ahmed led it. 
AUahwarayo his cow-herd rode the other 
mare. They rode all night and about mid¬ 
day on the 15th of December they reached 
the village of Ghulam Mahomed Nizamani. 
Their companions scattered in other direc¬ 
tions. All these three persons stayed there 
for a night and two days. In the meantime, 
however, events had taken place elsewhere. 
Abdulla and Ghulam brother and husband 
of the ravished girl went to the zemindar 
Allah Baksh about 4 a. m. on the night of the 
15th of December. They complained to the 
zemindar that Amnat had been forcibly 
carried away and that a murder had been 
committed. They mentioned the names of 
Ahmed, his cow-herd AUahwarayo and of 
Sultan a servant of the zemindar Allah 
Baksh. The zemindar asked him how 
they had ideutiffed Sultan and they said 
that he had received injuries and had fallen 
down and got up again. They said that 
there were other men with him but that 
they could not identify them. The zemindar 
bade them go and report the matter to the 
Police. Tliey went off to do so. After they 
had left, Allah Baksh wrote letters to the 
neighljouring zemindars including Ghulam 
Mahomed Nizamani warning them to keep 
watch and arrest, if tliey could, the fugitives. 
Abdulla went to make his report at Kario 
Ganwhar. He reached it on the 15th of 
December at 5 a. .m. It was still dark but 
the Head Constable who was in charge took 
down his report and in it he recorded the 
names of Alimed, AUahwarayo and Sultan 
all of which were given to him by the com¬ 
plainant. The Head Constable went to the 
scene of crime whicli lie reached at (>-30 
A. M. He collected mashirs and trackers. 
He lield an imiuest and sent the deceaseds 
Ixjdy with one Muso Khan the Con- 
istalile to the Hospital. 'J'he body reached 
(he llobijital on the IGLli of Deceniher, 1925, 
.;'ud the Medical Officer, Mr. Jaikishindas, 
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held a post mortem at 11-55 A. m. on the 
morning of the IGth of December. He found 
two incised wounds on the body of which 
the first was a serious one. It severed the 
spinal cord on the left side of the neck. 
It was the cause of deceased Dino's death. 

After sending the deceased's body to the 
Hospital, Mahomed, the Head Constable, 
sent forAllah Baksh and with him went to 
track the foot-prints. In the meantime, how¬ 
ever, Ghulam Mahomed Nizamani had receiv¬ 
ed the letter of Allah Baksh. Indeed he had 
already suspected Ahmed and AUahwarayo 
and had induced them to wait in the 
neighbourhood of his village until he 
decided what he should do with them. On 
receiving Allah Baksh’s letter he wrote 
back to Allah Baksh and when the latter 
received it he left for Ghulam Mahomed 
Nizamani's village at once. On meeting 
Ghulam Mahomed Nizamani the two zemin~ 
dars went to the place where Ahmed and 
Amnat were and brought them to Satiani in 
the Mirpur Bathoro taluka where he handed 
them over to the Police, Ghulam Mahomed 
Nizamani being anxious that Ahmed and 
Amnat should not ride away without his 
knowledge had taken the precaution to send 
AUahwarayo and the mare to the village 
called Ghunghada. After the handing over 
of Ahmed and Amnat to the Police, Abdulla 
went to Ghunghada and took Allahwaryo 
back with him to Khathar, where he handed 
him over to the Police. At first the Sub- 
Inspector and then the Inspector took up the 
inquiry. In the end some eight persons were 
arrested and were sent to trial before Mr. 
Sanders, the Sessions Judge, Hyderabad. 
After recording a careful judgment, the 
learned Sessions Judge acquitted five of he 
accused and convicted the three appellants 
Ahmed, AUahwarayo and Sultan. They 
have appealed here. The learned Judge 
convicted Ahmed of rioting, abduction with 
intention to compel marriage with causing 
simple hurt to Haji Majid and two others 
and with the murder of Dino Sheikh. 
Ahmed he sentenced to be hanged by the 
neck until he was dead under s. 302, to 
two ^years’ rigorous imprisonment under 
s. 1-17, to four years’ rigorous imprisonment 
under s. 3G() and to three months’rigorous 
imprisonment under s. 323. 

He found AUahwarayo guilty under the 
same sections but sentenced him to trans¬ 
portation for life under s. 302 read with 
8. MU and to one year’s rigorous imprison- 
mcril under s. 147 to three months' rigorous 
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imprisonment under s. 323 and to two 
years’ rigorous imprisonment under s. 366. 

He found Sultan guilty under the same 
agotions as Allahwarayo and inflicted the 
same sentences on.him. 

Mr. Partabrai who appears for all the 
three appellants has very fairly said that he 
would not question the correctness of the 
Sessions Judge’s finding as to the parti-- 
cipatioa of the crime committed by Ahmed 
and Allah warayo. We think that their 
presence at the crime and their participa¬ 
tion. in it is the only possible conclusion 
to which we can come. Ahmed was found 
in the possession of the girl Amnat. Allah- 
warayo was in charge of the two mares 
one mare has been identified, as Ahmed s, 
the other mare as Mewo’s, the man from 
whom Ahmed borrowed it. Amnat herself 
has implicated both the two men. 

The learned Pleader, however, has main¬ 
tained that the evidence upon which 
Sultan has been convicted was not suffici¬ 
ent. Sultan has, however, been identified 
by all the eye-witnesses. His name was given 
to Allah Baksh zemindar at the earliest 
possible moment. His name was entered 
in th® First Report and his foot-prints 
were identified on the spot. The learned 
Pleader has relied upon the statement 
made by the complainant to Allah Baksh 
that in the fight Sultan received injuries. 
Whereas actually when he was arrested 
no injuries were found on him. We do not, 
however, attach the same importance to 
this discrepancy as the learned Pleader. 
We. think it quite possible that in the 
struggle, that occurred during that night 
the eye-witniesses might well have identified 
Sultan yet may have wrongly thought that 

he received a more serious injury than the 

one he actually did. 

The next question that demands our con¬ 
sideration is the offence which these three 

appellants have committed. 

As regards Ahmed there is no doubt in 
our minds that Dino rushed up to rescue 
the.girl. He struck Dino so violent a blow 
on the neck that he severed the spinal 
cord. The man who strikes a blow like 
that must have the intention of killing his 
assailant. We, therefore, find that Ahmed 

was guilty of murder. 

As regards the sentence, it must be re¬ 
membered that he had no right whatever 
over Aipnat. She vvas not an unmarried 
girl. She was admittedly the wife of 
Ghulam Mahomed. Whatever feelings to¬ 


wards her he may have borne he was not 
justified in raiding her brother’s house, 
carrying her off and in killing a man who 
was trying to rescue her. We, therefore, 
confirm the sentence passed on Ahmed by 
the learned Sessions Judge and dismiss bis 
appeal. 

The cases of Allah warayo and Sultan 
present more difficulty. The learned Ses¬ 
sions Judge has found that under s. 149 
read withs. 302 they were guilty of murder. 
We think, however, that this was an unduly 
sever© view to take of their offences. Sec¬ 
tion 149, we think, ought to be strictly con¬ 
strued. It runs as follows: — 

“If an offence is committed by any mem¬ 
ber of an unlawful assembly in prosecution 
of the common object of that assembly, or 
such as the members of that assembly knew 
to be likely to be committed in prosecution 
of that object, every person who at the 
time of the committing of that offence, is 
a member of the same assembly, is guilty 
of that offence.” 

We do not think that it can be said that 
Ahmed {^struck Dino a fatal blow strictly 
in prosecution of the common object of the 
assembly. We take it that the prosecution 
of the common object must mean some¬ 
thing immediately connected with the 
common object. If some act committed 
by Ahmed while actually dragging the girl 
off had led to the death of some body, that 
offence, no doubt, has been committed in 
prosecution of the common object of that 
assembly. But here the girl had actually 
been taken away and the violent blow 
struck by Ahmed was something outside 
the prosecution of the common object of the 
assembly. 


Next we doubt whether the members of 
this assembly knew that murder was likely 
to be committed in the prosecution of the 
common object. After all, it is not every 
gun-shot or every hatchet blow that caused 
death. I think it will be fairer for us to 
hold that whilst the members of this as¬ 
sembly knew that grievous hurt was likely 
to be committed in prosecution of their 
common object, they did not know that 
murder was likely to be committed in pro¬ 
secution of that object. We are fortified 

V. Sabid 

/111 (IJ. In that case a body of armed men 
had gone out to eject the party of one 

Fukeer Baksh from a field in dispute, hx 


a) 20 W. R, Cr. 5; 11 B. L. U. F. B. 347. 
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the course of the riot that followed one 
of them, fired a gun and caused the 
death of one of Fukeer Bakshs party. 
The view of the learned Judges of the 
Calcutta High Court which was expressed 
by Phear, J., at page 9* was as follows:— 

“But it seems also clear that murder, or 
even the taking of life, was not immediately 
connected with the common object of the 
unlawful assembly of which the prisoners 
were members. That common object was, 
as the Judge expresses it, to drive Fukeer 
Baksh off the land and to prevent him 
from cultivating it. There is, however, 
nothing in the evidence to indicate that 
the members of the assembly were prepar¬ 
ed, and intended to accomplish that object 
at all hazards of life. I do not think that 
they intended to attain the common object 

by means, if necessary, of murder,. 

This being so, I find myself unable, to 
arrive at the conclusion, that murder was 
committed in prosecution of the common 
object of the unlawful assembly within the 
meaning of the first part of the section. 

“Neither do I think it is satisfactorily 
made out by the evidence that the prisoners 
knew it to be likely that this offence of 
murder would be committed in the prosecu¬ 
tion of the common object of the assembly 
within the meaning of the second part of 
the section, taking that object to be the 
driving Fukeer Baksh off the land. It was 
a priori possible, and indeed most prob¬ 
able, that that object would be effected 
without any risk of life whatever.” 

The next question arises whether the 
accused can be found guilty under s. 326 
read with s. 149. It is certain that persona 
who go out armed as the party of the 
accused went out in this case, must know 
that grievous hurt is likely to be commit¬ 
ted in prosecution of their common object 
when that common object is the abduction 
of another man’s wife. The learned Public 
Prosecutor to whom we are much obliged 
for the assistance given in this matter has 
pointed out the case of Ram Prasad Singh 
V. Emperor (2) where the Patna High Court 
took the view that the other members of the 
unlawful assembly would only be convicted 
of the same offence as that of wduch the 
principal had been convicted. In other 
words it is only open to us either to convict 


2 71 Iu‘I. 113; 1 Pal. 75.3; -1 P. b. 
P 1112.3 Pnt. 50; 24 Cr. L. .1. 05. 
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Allahwarayo and Sultaii under s. 302 read 
with s. 149 or to acquit .them,. With all 
deference to the learned Judges, we find 
ourselves, unable to accept their reasoning; 
The offence of murder includes the offence 
of grievous hurt. In this particular case 
Ahmed was guilty of grievous hurt as 
well as of murder and he could have been 
convicted quite lawfullyeither of an offence 
under s. 302 or of an offence under s. .326 
in relation to the death of Dino. Thus the 
offence of grievous hurt was committed 
by a member of the unlawful assembly 
and it was the offence which^the members 
of the assembly knew wasblikely to be 
committed in prosecution ofithev-common 
object of that assembly, every'person who 
was a member of the same assembly was 
guilty of that offence. The learned Judges 
of the Patna High Court observed that they, 
could find no authority for this view.The 
learned Public Prosecutor, has, however; 
drawn our attention to two cases where" 
Judges of other Courts have regarded the 
section from the same point of view as' 
ours. In the case of Barkau Sing v. Em^ 
pernr (3) the principal was found guilty 
of culpable homicide not amounting td 
murder and the other members of theun* 
lawful assembly were found guilty under el 
325 and s. 149. In the case oi Bthari y. Em-. 
peroVj (4) a case from Allahabad High Court 
the principal was convicted under s. 302 and 
the other members of the unlawful assem-' 
bly under s. 326 read with s. 149. 

There is thus the authority of two Courts 
in this country in support of our.view and 
we think that it is a reasonable. one. It 
enables the Court to temper justice with 
mercy on the one hand and on the other 
hand to avoid the acquittal of persons 
clearly guilty. r 

We, therefore, change the conviction in 
the case of Allahwarayo and Sultan, from 
the conviction under s. 302 to conviction 
under s. 326 read with s. 149 of the 
Indian Penal Code. We alter the sen¬ 
tence inflicted on them from transporr 
tation for life into a sentence of five years’ 
rigorous imprisonment. These sentences 
shall run concurrently with the other sen¬ 
tences inflicted on them by the learned 
Sessions Judge of Hyderabad. 

p. BA. Order accordingly, 

(3) CO Ind. Gas. 679; 7 O. L. J. 671; 22 Cr. L. J. 
279. 

" (4, 83 Ind. Gas. 714; A. I. R. 1924 All. 670; U R. 5 
A 113Cr.;fi6 Cr. L. J. 154. 
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OUDH CHIEF COURT, 

Criminal MrscELLiNEOus Application 

No. 38 OP 1926. 

November 4, 1 j26. 

Present: —Sir Louis Stuart, Kt., Chief 

Judge. 

LAL HARI HAR BAKHSH SINGH— 

Accdsbd—Applicant 
versus 

EMPEROR— Opposite Party. 

Ci\ P. C. (Act V of IH98), s. 520 — Transfer — Magis¬ 
trate acquainted with enmity between prosecution and 
accused—Magistrate frivolously summoned as witness 
—Transfer of case, whether justified. 

The circumstance that a Magistrate in his capacity 
of a Sub-Divisional Officer knows the existence of 
enmity between the prosecution and the accused and 
that the accused desires to cite the Magistrate to 
depose to that enmity cannot be held to be a suffici¬ 
ent ground for transfer of the case to another Magis¬ 
trate. 

Application for transfer under s. 526, 
Cr. P. C. 

Messrs. A. K. Muhruf and S. N. Roy, for 
the Applicant. 

Mr. G. H. Thomas, Government Advocate, 
for the Opposite Party, 

JUDGMENT.—I am obliged to go to 
a certain extent into the points of this pro¬ 
secution. I do not propose to express any 
opinion as to the merits of those points. 
The accused in this case is Lai Hari Har 
Bakhsh Singh, a .zemindar of the Gonda 
District, whose position is such that he is 
locally known as the Raja of Sagrahgarh. 
The case against him is that he has been 
harbouring absconded olYenders. From the 
very commencement his defence has been 
that the case is the result of his enmity 
with a certain Durga Bharthi. He has as¬ 
serted that Durga Bharthi has for some 
time been lying in wait to implicate him 
on a false charge and that he has succeed¬ 
ed in causing these proceedings to be in¬ 
stituted against him groundlessly after 
suborning certain of the accused's own 
tenants to give evidence against him. The 
case has been spun out to a very great 
length and has been before the Court on 
some sixteen occasions. The defence evi¬ 
dence commenced on the 13th of September 
and defence witnesses were heard on the 
13th September and the 22ad September. 
On the 4th October the accused stated 
that he wished to examine the trying Ma¬ 
gistrate as a witness for the defence and 
asked that in these circumstances the 
case should be transferred for decision to 
another Magistrate. It is obvious that if 

7 


the trying Magistrate is heard as a defenc® 
witness in the case the decision of the cas® 
must be made by another Magistrate, as 
the trying Magistrate cannot be expected 
to decide on the value of bis own evidence. 
The District Magistrate having refused to 
transfer the case, the accused has applied 
for a transfer to this Court I have endea¬ 
voured to ascertain the points upon which 
the accused wishes to examine the trying 
Magistrate and I find that the points are 
these. It is suggested that the Magistrate 
can give valuable evidence as to the exist¬ 
ence of the enmity between the accused 
and Durga Bharthi and that the Magistrate 
can further depose that on one occasion 
the accused had told him that he appre¬ 
hended that Durga Bharthi will bring a 
false case against him. The third point is 
that the Magis^ate can give evidence that 
Durga Bharthi had given information 
against the accused in this case. All these 
are facts, which might well be known to 
any Sub-Divisional Officer in his executive 
capacity. The existence of a village feud 
may well be within the knowledge of a 
Sub-Divisional Officer. Statements of ap¬ 
prehension that a false case will be brought 
against a man are made very frequently 
and the examinatioj^of Police papers must 
necessarily show who is said to have given 
information in the first proceedings in a 
case. But the circumstance that the Sub- 
Divisional Officer has such knowledge in 
no way debars him from hearing and de- 

a case; and under the present 
conditions of administration in India, if 
these considerations were held to be suffi¬ 
cient to debar a Magistrate from hearing 
a case, a Sub-Divisional Officer would very 
frequently be debarred from deciding the 
cases which he is expected to decide I 
find that, put at its highest, the evidence 
given by this Magistrate would not be of 
the slightest value in the case and I do 
not believe that the application to summon 
lain was a genuine one. If the accused 
really believed that the learned Magistrate 
knew too much about the facts to'jS 
his hearing the case he had that knowledge 
when the case commenced. Why then HiH 
he permit the case to go on over some six 
teen hearings before he put iu an anoH 
ca ion which, on the face of it would^ n 
volve a transfer? I look upon this 

tion as frivolous. I reject the appliLtfon fnr' 
a transfer, order the record to be^eturneH 
and direct that the proceedings continue^ 


98 

Under the provision of s. 52G (G A) of the 
Or. P. C. as I consider the application fri¬ 
volous I direct the applicant to pay Rs. 150 
the costs incurred by the Crown in defend¬ 
ing this application. 

o. H. Application rejected. 


SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Acquiital Appeal No. 128/4 of 1926. 

October 4, 1926. 

Present: —Mr. Kincaid, J. C., and 
Mr. Barlee, A. J. C. 

EMPEROR—Pi oskcdtor—Appellant 

ve7sus 

SARAN—Accused —RffSPoxDBNT. 

Penal Code/Act XLV of 1S60), s. SOGSeduction^ 
Each illicit intercourse, whether seduction — Accused, 
how far bound to disclose his defence durinf) course of 
prosecution evidence~Cr. P. C. (Act V of 1S9S), s. 1,23 

(1) {a)—Acquittal—Appeal—Appellate Court, power of, 

to convict without re-trial. 

On each occasion that a woman is persuaded to 
indulge in illicit intercourse, she is being seduced 
within the meaning of the term “seduction" in s. 366 
of the Penal Code and it is not a correct proposition 
that once a girl has lost her chastity she cannot be 
seduced, [p. 100, col. 1.] 

An accused person is not bound to plead in detail 
until called on to enter on his defence, but he can 
reserve his defence at his risk, inasmuch as the Crown 
witnesses must be given an opportunity of denying 
any allegations against them whicli form a part of the 
defence, [p. 100, cols. 1 A* 2.J 

When a person is tried by a Judge and a Jury and 
acejuitted and there i.s an appeal against liis acquittal, 
the Appellate ('ourt is not bound to order a re-trial 
but may find him guilty on the evidence before the 
Court and pass a sentence on him. fp. 101, cols. 1 & ;?.] 

Malcin Attorney-ileneral for New South U^a/es 

(2) and Wafadar Khan v. Queen-Empress (3h not 
followed. 

Qucen-Eniprcss V. Ramchandra Govind {[), Emperor 
V. Murid (U; and Topandas v. Emperor ^7), relied 
upon. 

Appeal against an order of acquittal by 
Tyabjb A. J. C. 

Mr. T.G. Elphinston, Public Prosecutor, 
for the Ciown. 

Mr GopnLdas N. Lalla, for the Accu.^ed. 

JUDGMENT.—The respondent, Saran, 
was tried by a Judge and Jury of this Court 
on a charge under s. 5GGA, Indian Penal 
Code,and acquitted. Underinstructionsfrom 
the bocal Oovernmebt the Public Prosecuior 
for Sind lias appealed on the ground that by 
reason of a misdirection or of a laisunder- 
staialing of the law on the part of the Jury 
the charge of the learned Judge led to an 
erroneous verdict within the meaning of 
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8. 42J (2), Or. P. C., such as to warrant the 
reversal of the verdict and the conviction of 
the accused. 

The facts of the case are simple. The 
accused was admitted by a procuress by 
profession. She became acquainted with a 
minor girl named Roshan Jan, who had 
come to Karachi from Peshawar with a 
woman named Meraj. On the 25th January 
last she sent word to a Bania, named Govind 
that she had a nice girl for him. They 
went together in a carriage to the house of 
Meraj. Roshan Jan entered the carriage 
and they drove her to the accused's house. 
AVhen they arrived there they werestopped 
by Police Officeis, who had been waiting for 
the accused. It had been reported that the 
accused was procuring minor girls, and they 
had gone to her house to investigate. The 
accused was put on her trial before the 
City Magistrate, Karachi, for an offence 
under s. 372, Indian Penal Code. Roshan Jan 
deposed that the accused had called her 
out to go fora drive, that she liad obtained 
the permission of Meraj, and had gone with 
her; that a Bania had been sitting in the 
carriage; that the accused had told her to 
let him have sexual iutercourse with her 
and that she would be paid Rs. 5. In 
addition she said that once before the 
accused had asked her to go for a drive, and 
that, on arriving at the accused's house a 
Mussalnian had paid her Rs. 10 for sexual 
intercourse. 

Roshan gave this evidence on the 1st 
of February and on the same day the City 
Magistrate recorded the evidence of the 
Bania Govind, and of the Sub-Medical 
Officer Civil Hospital. The former corrobo¬ 
rated the girl; tlie latter proved that she 
was under 15. '1 he only question asked 

in cioss-exainination was as to the fee which 
Govind had agreed to pay. The accused 
was questioned thesame day, and she ad¬ 
mitted 

(i) that she had sent to tell Govind that 
she had a girl foj him; 

(2J that she had taken Govind to the 
house of M- laj and had asked Roshan 
Jan to accompany her and Govind in the 
carriage; 

(3) that she had arranged with Roshan 
Jan that she should have sexual inter- 
conrse in her bouse with Govind, and be 
pai<i Us. 5; 

(J) tiiut slio liad arranged with Govind to 
let. him liuve intercourse with Roshan Jan 
for Rs. 5 in her house. 


emperor V. SABAN. 
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When asked had she any more to say she 
said “I have nothing to say.” 

That ended the proceedings for the Ist 
February. But the Magistrate recalled 
Roshan and examined her again on 
February l5th. On February the 23rd she 
was cross-examined at some length as to 
her past history. Her evidence shows that 
an attempt was being made to prove that 
she was a prostitute and Meraj a brothel 
keeper. The accused was again examined 
and on that occasion she stated that Meraj 
and Roshan had come to her and had lived 
for a month with her and that Roshan had 
gone out daily to earn money as a prosti¬ 
tute. 

The Magistrate then framed a charge 
under s. 3615A. to the effect that the accused 
had induced Rosliau to go from the house 
of Meraj with the intention that she might 
be seduced to have illicit intercourse with 
Govind. She was placed on her trial 
on May 12th and pleaded not guilty. The 
trial went on up to the i5th. Roshan Jan and 
Meraj were cross examined at length and 
the answers given by them show that it 
was the defence case that the latter kept 
the former as a prostitute. Oa the 14:h 
th« accused was questioned by the Court. 
She then said that she had told the Magis¬ 
trate that ‘‘the Rs. 5 which were being 
arranged for with the Bania were arranged 
with Meraj and not with Roshan Jan though 
Roshan Jan was present”. She admitted 
that what she had said to the City Magis¬ 
trate was correct. Presumably she meant 
to include the statement about Meraj which 
in fact she did not make. 

It is noteworthy that in the course of 
the cross examination of Roshan and iFraj 
in the Sessions Court not a single ques¬ 
tion was asked to sho.v that it was the 
defence that it was Meraj and not the accused 
who had induced Roshan Jan to go from 
the former’s house with the accused. The 
only passage on this subject is in the 
cross-examination of before the City 

Magistrate on the i5th Fd!)ruary, wheti she 
said “Rashan Jan’s in)-h9r lefc her with 

me.[ do not kno v rliat the accused 

had taken Roshan away. She never ask-^d 
me permission to do s).” It i-? donbrful 
whether she was referring Jo a'cased or 
to R )3haii Jan. 

Oa the loth M lv the l^arn-e I .In 1^3 
charged the Jury. " Too leiraed PaoH'. 
Prosecutor criticises th-a cairg^ on the 
following grounds: — 


1. That the learned Judge misdirected 
the Jury in that he repeatedly told them 
that what they had to decide was whether 

the accused induced Roshan to indulge in 
illicit intercourse, whereas s. 360A only 
required the prosecution to prove that the 
girl was induced to go from any place, 
the other ingredients of the offence being 
facts which were adniitted by the accused. 

2. I'liat 75 per cont. of the charge dealt 
with the question of deciding the inteution 
of the accused which was wholly irrelevant 
in view of her admission of necessary know¬ 
ledge. 

3. That there was also non-du’ection 
which amounted to misdirection on three 


luaieriai points;— 

(а) That uowhere did the learned Judge 

refer to the question of knowledge; 

(б) that the learnetl Judge never referr¬ 

ed to the evidence or to the admis¬ 
sion of the accused. 

(c) that lie did not charge the Jury 
that consent in the case of a minor 
girl is immaterial. 

Lastly the learned Public Prosecutor has 
complained that the learned Judge allowed 
cross-examination to show that the girl 
was not being seduce.! from the path of 
virtue for the hrst time, which was irrele¬ 
vant. ile has contended that these errors 
of commission and omission cat.ised a failure 
of justice. 

Ill iny opinion the only objections which 
are of practical importance are the licens® 
allowed to the defence Pleader in cross-ei- 
ainination and the omission of the learned 
Judge lo put the facts of the case clearly 
before the Jury. Tiie rest seem to us to 
be unimportant and 1 shall deal with 
them bricily. ft is true that atliueliOof 
the charge the learned Ju jge told the 

Jury that the gist of the law was that no 
one should induceaminor girl to haveillicit 
intercourse and at line 250 lie said “if von 
accept the evidence that Roshan Jan was 
a respectable woman you can have no 
hesitatioa in coniin- to the conclusion that 
bai-.n, did mduce hci- to this act of illicit 
mterconrse Theie are several such 
pa.sa,^e,s, Hut at ine beginning and end 
o tae cnarge aiid at o;lier places the learn. 

ed Judge Btatvd t!>e la,v correctly that ™e 

prosecution nad to prove merelv an 
meat to leave the hoaseof U;,a rthTh" 
intcatioii taat she suotild be seduca o ! 

I do not think that the Juty ca“ 'h 
made a mistake about the lagredients of 
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the offence charged. It was never alleged 
that there had been any actual intercourse. 
Similarly the insistence in intention and 
the omission to refer to knowledge were 
in the circumstances of this case immaterial. 
It was never denied that Saran’s intention 
was to submit Roshan Jan to intercourse. 

Before coming to the main point I must 
speak of the cross-examination to charac¬ 
ter. It was, as is now admitted, the de¬ 
fence throughout that no offence under 
3GGA could have been committed because 
Roshan Jan was a prostitute. The learned 
Pleader for the accused submitted the 
proposition that once a girl has lost her 
chastity she cannot be seduced since she 
has no chastity to lose. That question was 
decided against him by the learned Judge, 
and in our opinion correctly. It is true 
that seduction means to persuade a woman 
to surrender her chastity, and it has been 
held in a case quoted by Ratanlal (page 
76) that once a woman has lost her chastity 
and become a prostitute she cannot be 
seduced again. But we think that the 
Legislature cannot have intended to res¬ 
trict the meaning of the word so narrowly. 
Interpreted in this way the section can 
afford little protection to children, and yet 
obviously the Legislature intended to pro¬ 
tect children. Their intention can be given 
effect to by the adoption of the alternative 
definition from the Oxford Dictionary “to 
tempt into sin”. We think that on each 
occasion that a woman is persuaded to 
indulge in illicit intercourse she is being 
tempted into sin and so seduced in this 
wider sense; and we find authority for 
tliis view in the case of King-Eviperoi' v. 
Nya ]S!i Ta (1) referred to by Air. Ratanlal 
in bis commentary under s. 366. 

Prima facie, then, the cross-examinalion 
to character was irrelevant, and the learn¬ 
ed Judge would have been well-advised to 
make the defence Pleader show the rele¬ 
vancy of his questions before allowing him 
to ask them. Had he done so the Public 
Prosecutor would not have been taken by 
surprise by the second line of defence that 
it was Meraj and not the accused who had 
asked the girl to go with the Bania. It 
is true that considerable latitude is given 
to accused persons and that they are not 
bound to plead in detail until called on 
to enter on their defence. But they re¬ 
serve their defence at their own risk; as 

( 1 ) 10 Bur. L. R. 196; 1 U. B. R. (1902-03), Penal 
tJodc, 15. 


there is a well-known equitable rule that 
Crown witnesses must be given opportuni¬ 
ties of denying any allegations against 
them which form a part of the defence. 
This rule was not obeyed in this case, and, 
in cosequence of this the accused was not 
entitled after the case for the Crown was 
closed to set up a defence which had not 
been indicated by the cross-examination. 
We think, then, that much of the cross- 
examination was totally irrelevant. 

The last and most important objection 
is that the learned Judge did not clearly 
explain the case to the Jury, and did not 
attempt to disabuse their minds of the 
idea that the character of Aleraj and Roshan 
Jan were relevant facts. It is true that 
he was at pains to make it clear that 
“because a girl is leading a bad life it 
would be absurd to hold that, therefore, 
she cannot be seduced to illicit intercourse’*. 
Nevertheless he told the Jury to pay 
attention to the antecedents of the persons 
concerned and clearly he included Aleraj 
amongst them. It seems to us, then, that 
he accepted and allowed the Jury to accept 
the second defence as genuine and worthy 
of their consideration. But, in our opinion, 
it was a defence which was not open to 
the accused, and the Jury should have 
been so directed; at the best the learned 
Judge should have taken them through the 
evidence, and pointed out that this parti¬ 
cular defence was not set up till the end 
of the case, was not supported by evidence, 
but rested on one bare statement of the 
accused, and was entirely contradictory to 
the first statement made by her. Instead 
he dwelt on the character of the girl and 
practically told the Jury that; if they 
thought that Roshan Jan was not an inno¬ 
cent gill, they were at liberty to find 
that she had not been tempted but “had 
gone of her own accord and owing to her 
own bad impulse or her lust for money or 
otherwise”. That was, of course, the ques¬ 
tion for decision. The accused had plead¬ 
ed not guilty, and it had to be left to the 
Jury. But to prevent a failure of justice 
it was of the utmost importance to impress 
on the Jury that on the 1st February, after 
hearing the evidence of Roshan Jan, the 
accused had admitted that she had gone 
to the house of Meraj to obtain Roshan Jan 
for illicit intercourse, had asked her to go 
with her in the carriage, and had told 
her that she would be paid Rs. 5. These 
admissions, in our opinion, amounted to a 


[99 I. O. 1927] 


EMPEROR V. SARAN. 


101 


plea of guilty, and the Jury should have 
been so directed. The omission of the learn¬ 
ed Judge to do so was, in our opinion, 
a misdirection, which has caused a mis¬ 
carriage of justice. 

The next question is whether we 
are bound to order a fresh trial or have 
power to find the accused guilty and to 
pass sentence. It has been argued by the 
learned Pleader for the defence that the 
only course open to us is to order a new 
trial. He has diligently collected a 
number of authorities on the point, princi¬ 
pally the judgment of the Privy Council 
in Makin v. Attorney-General for New 
South Wales (2) referred to and relied on 
by a Bench of the High Court of Calcutta 
in Wafadar Khan v. Queen-Empress (3). 
The decision was to the effect that if a 
person is entitled to be tried by Jury, a 
Bench of Judges cannot substitute their 
own verdict for a Jury verdict. But this 
view has not been consistently held even 
by the Calcutta High Court and has not 
been adopted in Bombay. It was con¬ 
sidered in Queen-Empress v. Ramchandra 
Govind (4), where it was decided that, 
when part of the evidence which has been 
allowed to gc to the Jury is found to be 
irrelevant and inadmissible it is open to 
the High Court in appeal either to uphold 
the verdict upon the remaining evidence 
on the record under s 107, Indian Evidence 
Act, or to quash the verdict and order re¬ 
trial. Referring to Mahin's case (2) their 
Lordships remarked; “The present decided 

inclination of our opinion.is that the 

language used by the Judicial Committee 
in the case from New South Wales does not 
apply to the Codes of India. In Reg. v. 
Ramaswavii Mudaliar (5) this Court 
ordered a new trial, as the evidence was of 
such a character as to render it difficult to 
pronounce on its character without hearing 

the witnesses. It has been conceded. 

that the present case differs: the evidence 
is one-sided and practically undisputed: 
the result depends on the inference from 

that evidence,. 

reason...for ordering a fresh trial.” 

In the case of the Emperor v. Murid (fii 
the Bombay practice was followed, and we 


(2) (1891) A. C. oT; (V.) 1. -I P. C. 41; G li. 373; C9 L. 
T. 778; 17 Co.x C. C’ 7Ui; OS .1. l\ 148. 

(3) 21 C. 955; 10 livl. I'S. s.) 12G9. 

(4) 19 H. 7-19; 10 Iiul. oc. s.) 502. 


(5) 6 B. H. C. li Or 17. 

(6) 4 lad. Cas. 008; 3 rf, b.U. 125; 11 Cr. L. J. 15. 


have been referred to another Sind case 


Topandas v. Emperor (7). There ii, there¬ 
fore, ample authority to support the view 
that a High Court in these circumstances 
has juriadiction to decide the case instead 
of ordering a new trial. 

Moreover, apart from authority it is 
the view which we are inclined to take. 
Section 423 (i) (a) seems to us to be quite 
clear, and we do not think that we need 
look any further. This question is one 
which has been before the High Courts for 
many years, and the presumption is that 
had the Legislature thought that the Courts 
were claiming too extensive powers, they 
would have altered the section at the last 
revision of the Code. Mr. Gopaldas has 
argued that no Appeal Court has ever 
substituted its decision for a verdict unless 
the accused has waived his right to a 
fresh trial. In no case he says, has a High 
Court set aside an acquittal and convicted 
an accused. But we are unable to accept 
his distinction. Trial by Jury is not in 
India the birth right of the individual but 
is the creation of Statute; and the Crown 
has as much right to a Jury as an accused. 
If then, this Court has jurisdiction to 
acquit a person who has been convicted by 
a Jury, it may convict him. Whether it 
should convict or order a new trial is a 
matter for consideration in each case; 
and when a case is complicated a fresh 
trial may be advisable. But in a simple 
case such as that of the Croion v. Murid 
(6) a fresh trial can only cause unnecessary 
trouble and expense. 


X iio cdoc lo ten lily uiic wnicn 

ought to be disposed of at once. Mr 
Gopaldas has taken us through the evi¬ 
dence with great care to show that Roshan 
Jan was unworthy of credit and that 
her uncorroborated word should not be 
accepted in preference to the accused’s 
But unfortunately for the accused her own 

version was identical with that of the ffirl 

She admitted that she had asked Roshan Jan 
to accompany her intending her for illicit 

intercourse and that she told her as an in 

ducement that she would be given Rs ^ 
Thus all the ingredients of the f^clion wei^ 
admitted except the girl’s age, and that 
has been pioved to be less than Is Ti 

seems to us that it would be absu.-Vl i 
order a fresh trial We set aside the ac^i “ 
tal and convict the accused of an oft>nce 

25 Cr. U,,.p;p j ,, 






under s. 366A, and sentence her to undergo 
rigorous imprisonment for one year. 

Appeal allowed. 


KCNJU. 
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MAORAS HIGH COURT. 
Ckiminal Revision Case No. 276 

OF 19:^6. 

(Criminal Revision Petition No. 246 

OP 1926.) 

September 6, 1926. 

Present:~^h\ Justice Jackson. 

In re KQNJU alias VAl rillNATHASAMI 
lYBR—A ccused—Petitioner. 

Penal CodefAct XLV of ISGO), ss. 103, WO, J,I7, 511 
—Debtor purporting to send insured packet containing 
currency-notes in discharge of debt but actually send¬ 
ing waste paper—Suit on debt—Postal acknowledgment 
vse of, in support of plea of discharge—Oifence, nature 
of—Magistrate, jurisdiction of, to take cognisance of 
ojfencc under s. 103 without complaint from Judge-^ 
Cheating Attempt to cheat—Attempt and prepa}'atio 7 i 
distinction between. ' 

A debtor sGiit to his creditor a registered insured 
packet purporting to contain currcuc 3 ’-tiotes in settle¬ 
ment of a debt but in realit\' containing onlv waste 
paper. The addivssee was llieroby induced* to ac¬ 
knowledge the receipt of tho insured cover. In a suit 
on the debt by the creditor, the debtor applied to have 
the t'ostal acknowledgment admitted in evidence in 
support of a plea of di.scbargc : 

Hell, (1) that the facU did not constitute the 
offence of cheating or attempt to cheat ; [p. 1U3, col. 

(2; that tlift accui3c<l used iii a judicinl proceeding 
fabricated false evidence as true and was, tlierefore, 
guilty of an olYence under 8. I:i3. Penal Code ; fp 103* 
col. 2 ^ 

(3) that the Magistrate could not take cognizance 
of the offence without a complaint from the Judge 
before wlioin the evidence was sought to be used 

Tlie actual transaction in sucli a case is the framlu- 
lent defence of the suit for reeovciy of the debt,and 
until this is conimeneed tliert* is no attempt at clieat- 
ing, the facts sliowing mer.lv’ preparation, fi). 1U3 
col. 1.] 

Hainan Hehari Hoy v. Empei’or (1), In the mailer 
of the petition of Riusat Ali (1;, Sadho Lai v. Emperor 
(3), relii'il on. 

Petition, under ss. 435 and d39 of the Cr. 
P. C., 1698, praying (he High Court to 
revise tlie judgment of the Court of Ses¬ 
sion, iilast 'Taujore Division at Negapatain, 
in (Jriniinal Appeal No. 3 of P.IJi^U. preferred 
against tlte ju«lgmeiit“or the Court of Sub- 
Divisional .\1 rgisfrat.*, Kirst Cia.^s, Alava- 
vai'on, in C. (N 4/ - f 11)25. 

.Ml-. K J i!ptni,ii>i /ijrr, {>1 ti,e P^^ii- 

The PuIjUc Proseculur, for the Crown 


ORDER,—The petitioner has been sen¬ 
tenced to twelve months' rigorous imprison¬ 
ment under ss. 4l7, 511, 193 and 511, Indian 
Penal Code. 

Petitioner owed money to the complain¬ 
ant and sent a registered and insured 
packet purporting to contain currency 
notes in settlement of the debt. The packet 
contained waste paper. Complainant sued 
the petitioner for the debt and the peti¬ 
tioner filed an application in the Court of 
the Subordinate Judge to receive the com¬ 
plainant’s signed acknowledgment of the 
receipt of the packet as collateral evidence 
in proof of satisfaction. 

The petitioner was charged on the 25th 
May,1925, with attempting to cheat the com¬ 
plainant by inducing him to signtheacknow- 
ledgment for the receipt, of the offence under 
8. ^17; and on 22nd August, 1923, he was 
further charged t hat he caused circumstances 
to exist as detailed in the charge under ss. 
417, 511 and made a document containing a 
false statement intending that such circum¬ 
stances and false entry may appear in a 
judicial proceeding and that they may cause 
an erroneous opinion to be formed touch¬ 
ing tlie offence of cheating, and the offence 
und'-rsa 193. 511, Indian Penal Code. 

The Sub Divi.sional Magistrate should 
paragraph his judgments, rhe first three 
paragraphs set forth the facts. Paragraph 4 
describes how the Bench clerk of the 
Mayavaram Sub-Court proved that in that 
Court the accused attempted to file the 
acknowledgment in the course of the Civil 
suit between him and complainant. In 
para. 5 the law is discussed. The Sub- 
Divisional Magistrate refers to the clear 
rulings in haman Bthari Hoy v. Emperoi 
(1) and 'Pularavi v Emperor (2), that the 
facts of the case do not constitute cheating, 
but lie liolds following the Patna ruling in 
Sadho Lai v. Emperor (3), that there is an 
attempt to clieat, though ffcknowledging 
that lliat ruling is dissented from in TtUa- 
rani v Emperor (2). The Magistrate dis¬ 
tinguishes that latter case because there it 
is stated that if the accused was put to the 
proof of discharge, he might imagine that 
the acknowledgment of the packet would 
be some sort of a proof; whereas in the 

(1) 7.3 Ind. Cas 7^0: r>0 C. 819; 2-1 Or. L. J. 681; 28 
(J. W. N. -52; A. I U. 1921 Cal. 215. . ^ * T 

(2; S3 liid. Ca.s. Uil3; 21 A. b. J. 665; 9 0. & A. L. 
K. ‘.ir;-.; A. 1. il. All. 2U5: L. K. 5 A. 15 Cr.; 26 Or. 

' I'in i Ci\s.\'52\n Ci-.b-J. 272; 1 T. L. J. 391; 
3 1'. L. . 5»J. 
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present case he actually did attempt to use 
the acknowledgment for this purpose. 

But Sulaiman, J., does not hold that if 
the acknowledgment was used in a judicial 
proceeding there would be an attempt to 
cheat. He holds that in these circumstances 
the offence of fabricating false evidence 
might be committed. In the Patna case 
no reasons are given for holding that the 
facts constitute an attempt; and it is diffi¬ 
cult to understand how the learned Judges 
could have held (if their attention was 
particularly directed to this point which is 
unlikely for they were only considering a 
petition under s. 439) that the facts amount¬ 
ed to anything more than preparation. 
There cannot be an attempt unless the actual 
transaction has commenced. In the matter 
of thepetition of Riasat All (4). The actual 
transaction in these cases would be the 
fraudulent defence of the suit for recovery 
of the debt; and until then in the pictures¬ 
que phrase of the Magistrate the accused 
armed witli the Postal receipt was only 
waiting for his time to bolster it up in a 
judicial proceedingas a trap door to escape. 
In short, he was prepared with a defence, 
but had not yet attempted to clieat. 

The Appellate ('ourt lakes this point 
in its 12th paragraph and finds in its 13th 
that the offence of cheating, not an at¬ 
tempt to cheat is committed by the repre¬ 
sentation of the accused that the cover 
contains currency notes worth Ks, tOO 
which had induced the addressee to acknow¬ 
ledge the receii)t of that in-ured cover, 
which is likely to cause Irirm to tlie com¬ 
plainant. This is counter to the ruling in 
Raman Behari Roy v. Emperor (l) and 
Sadho Lai v. Emperor (3), for the Patna 
Bench agrees that tiic facts do not amount 
to a complete offence of cheating. Arura v. 
Emperor (5) [which is not a High C-ourt 
ruling au<l need not have been cited] is to 
the same effect. And at tlie close of para 13 
the learned Judge himself refers to ss. 417, 
511 although his liu'ling is that the actual 
offence of cheating was committed. The 
Judge wool i have been better advised to 
follow Raman Behari Roy v. Emperor (1), 
for the point is quite plain. The act of 
signing a Postal ackuowK'dginent by itself 
isnotlikelv to cause damage. To satisfv 
the definition of clieating there must be 

^4)7 C. 352; 4 Shonie b- h 155; 8 C. L. li. 572; 3 
Inti. Dec. (n. s.) 770. 

(5) 20 Ind. Cas. 50G; 10 P. U. 1013 Cr.; 14 Cr. L. J 

0)30 P. W. U. 1‘J13 Cr.; 3‘)y P. L. R 1013. 


immediate causation, and the act itself must 
involve the probability. It is not enough 
to say that the signed acknowledgment is 
likely to be used so as to cause damage; 
the act of signing itself must be likely to 
cause damage. Nor can there be said to 
have been an attempt as distinguished from 
a preparation as already shown in discuss¬ 
ing the trial Court’s judgment. 

There remains the second charge under 
ss. 193, iMl, Indian Penal Code. 

The Sub-Divisional Magistrate finds in 
para. 6 that the accused created a false 
document and actually used it in a judicial 
proceeding. He filed the Postal receipt in 
the suit filed against him in the Sub-Court 
supported by an affidavit, that he had dis¬ 
charged the debt. The charge, however, is 
that the accused made a false document 
intending that it might cause an erroneous 
opinion to be formed touching the offence 
of cheating. Apparently the Court that the 
Sub-Divisional Officer had in view was the 
Criminal Court, which argues a confusion 
of mind only explicable by the fact that he 
could not take cognizance of the proceeding 
in the Civil Court without sanction. Yet, 
the finding is that accused used a false 
document in the Civil Court, the completed 
offence under ss. 196, 193 on which s. 511 
has no bearing. The Appellate Court finds 
as a matter of fact that the accused petition¬ 
ed the Sub-Court for admitting the receipt 
and he, therefore, attempted to fabricate 
false evidence though he did not succeed 
in it, the offence under ss. 193, ;:-ll. This 
is hardly correct He may not have suc¬ 
ceeded lu getting the evidence accepted • 
but he attempted to use as true fabricated 
evidence, the offence under s. 196. (The 
Postal acknowledgment was a circumstance 
caused to exist with the intention of causin 

an erroneous opinion.) 

On these liudiugs of fact it is clear that 
an offence punishable under s. 193 was com 
mined of which the Sub Divisional Ma°-is- 
trate could not take cognizance, except'^on 
the complaint of the Subordinate Judtre 
The fact that the Sub-Divisional Magic* 
trate took cognizance of an offence, on a 
Police charge-sheet under s. 420on March 5 
and the accused attempted to use the fabri- 
cated evidence 0,1 March 31 does not absolve 
the Sub-Divisional Magistrate from ob- 

lie decided on August 
wn n charge under ss. lp;t j,]i 

tviteYk bi-ouglU to the Alagis- 

tiates knowledge it was alleged that Ihe 
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offence was committed in relation to a pro¬ 
ceeding in the Sub-Court, and s. 195 (6), Or. 
P. C., makes sanction imperative. 

The petitioner never raised this question 
in the Appellate Court, but he can hardly 
be blamed because he is only charged and 
convicted for fabricating false evidence to 
mislead the Court in regard to the offence 
of cheating, and the second charge is really 
ancillary to the first to bring it into con¬ 
formity with Tu/aram v. SmpeTor (2). But 
the offence for which he is really convicted 
and could only be convicted, is that in rela¬ 
tion to the Subordinate Court proceedings. 

No doubt in vacating the proceedings on 
the comparatively trivial charge under 
8. 511, and preferring to stand his trial for a 
completed offence under s, 193, the peti¬ 
tioner runs grave risk of enhanced punish¬ 
ment ; but that is his own concern. 

I find that no offence under ss. 417, 511, 
Indian Penal Code, has been committed, and 
if petitioner is to be re-tried under s. 193, 
Indian Penal Code,sanction should be applied 
for in the Court of the Subordinate Judge, 
Mayavaram. The findings and sentence of 
the Sessions Judge and Sub-Divisional 
Magistrate are reversed and petitioner is 
i^eleased from his bail. His re-trial must 
abide the decision of the sanctioning Court. 

V. N. V. Conviction set aside. 


PATNA HIGH COURT. 

Criminal Revision No. 361 of 1926. 

July 5, 1926. 

Present: —Mr. Justice Macpherson. 
SOBHA MAHTON and another— 
Accused—Petitioners 
versus 

EMPEROR— Opposite Party. 

Ptncl Code (Act KLiV of I860), s. 3/9 — jTlitft— 
Tievioval of property pending civil disptUe—Oifence. 

Section 379 of the Penal Code is of most douhlful 
applicability to the class of case in which the question 
of property is in course of determination in a civil 

•suit. , . , , , 

Corajdainaut sued the raiyat of a holdinjr and the 

accused for possession of the holding on the allega¬ 
tion that the raiyat had transferred the holding: to the 
accused in the absence of a custom of transferability 
of occupancy holdings. The suit was decreed but an 
ai'peal against Ibe decision was filed by the raiyat 
ni (1 it was after tlie filing of this appeal that the cem- 
V iiinaiil (jblnii.ed <leliveiy of pcEecFsifii ( f the 1 cld- 
,i '( li j «*c-dj,yfi llu rc aft( r the accused v.i ve allcpctl 

l.a\e cut ai’.d reir.ovfd the crojs giowiiig on the 
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holding. They were thereupon prosecuted and con¬ 
victed of an offence tmder s. 379 of the Penal Code. 

A few days later the appeal filed by the raiyat was 
decreed: 

Held, that under the circumstances of the case the 
conviction could not be upheld inasmuch as the ac¬ 
cused had no idea of causing wrongful gain to the 
raiyat or wrongful loss to the complainant, they 
iiavingcut and removed the crops under the hona 
belief that they belonged to the raiyat. 

Criminal revision from a decision of the 
Magistrate, Patna, dated the 4th May, 1926, 
modifying that of the Sub-Deputy Magis¬ 
trate, Bibar, dated the 21st March, 1926. 

Mr. Harikar Prasad Sinha^ for the Peti¬ 
tioners. 

The Government Advocate, for the Crown. 

JUDGMENT.— The facts in this case 
are as follows:—The landlord of the village 
sued Musammat Meghia and the petitioners 
of whom Rewa Mahton is her son-in-law 
and Sobha Mahton is his uncle, for posses¬ 
sion of a holding which Meghia who was 
the raiyat had conveyed to Rewa, in the 
absence, it was alleged, of a custom in the 
village of transferability of occupancy hold¬ 
ings The suit was decreed on the 28th 
October last and an appeal against the 
decision was filed by Meghia on the 14th 
November. On the 22nd November the 
decree-holder obtained delivery of posses¬ 
sion and on the 25th the petitioners are 
alleged to have cut and removed the crops 
growing on the holding. Upon the com¬ 
plaint of the landlord’s servant, the Sub- 
Deputy Magistrate of Bihar on the Slst 
March convicted the petitioners of theft 
and sentenced them to fine. A few days 
later the appeal on the suit was decreed 
and on the 4th May the Appellate Court 
upheld the conviction under 8. 379 but 
reduced the sentence to a fine to Rs. 5. 
The present Rule was granted for the con¬ 
sideration of the conviction and sentence. 
During the hearing it was intimated that 
a second appeal had just been filed in the 

High Court. j .,. 1 . 

In support of the Rule it is urged that 
the accused took what was their own pro¬ 
perty and in any case did not act dishonest¬ 
ly because they tcok the crop under a 
bona fide claim that it was their own pro-. 
perty. The learned Government Advocate 
contend-^ that the question of their inten¬ 
tion is to be judged by the position on the 
25th November. No doubt that is correct 
and a ju rson may commit theft of his 
pio])erty as indicated in illustrations 
and (A:) to s. 378. But in spite of the 
delivery of possession of the field which in 
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law put tlie landlord in possession of the 
standing crop also, I am of opinion that in 
the circumstances of this particular case 
Meghia and the petitioners were under the 
impression that the standing crop was Meg- 
hia's property, not only becauseshe had grown 
it but also because the right to the field on 
which it stood was the subject of an appeal 
filed prior to the date of delivery of posses¬ 
sion. Petitioners had in fact no idea of 
causing wrongful gain to Meghia or 
wrongful loss to the decree-holder. Section 
379 is always of most doubtful applicabil¬ 
ity to this class of case in which the ques¬ 
tion of property is only in course of deter¬ 
mination in a civil suit. 

The Rule is made absolute and the con¬ 
victions and sentences are set aside. The 
fines, if paid, will be refunded. 

z. K. Buie viade absolute. 


. EMPEROR. 

Criminal miscellaneous application for 
transfer. 

Mr. MuharnTTiad Husain, for the Appli¬ 
cant. 

The Government Advocate, for the 
Crown. 

JUDGMENT. —This is one of those 
troublesome and diflicult cases, which 
are dignified by the misleading descrip¬ 
tion of an application for transfer. I am 
quite satisfied that no grounds for trans¬ 
fer exist, that the affidavit, which is put 
forward to support it, is a scandalous and 
irrelevant document, which must be remov¬ 
ed from the file of the Court where it 
ought never to have been placed, and that 
I might confine myself to the simple 
duty of dismissing this application. It is 
true that there are two so-called complaints 
against the particular gentleman who is 
trying the charge under s. IJO against 
the applicant. One of them is that he 
refused to make an order disclosing to the 
accused the names of the witnesses for the 
prosecution. The circumstances under 
which he did so do not very clearly ap¬ 
pear. My attention has not been drawn to 


ALLAHABAD HIGH COURT. 

Criminal Miscellaneoos No. 212 of 

1920. 

October 20, 1926. 

Present;—Justice Sir Cecil Henry Walsh, 
Kt., Acting Chief Justice. 

Syed RAZA HUSSAIN— 
Applicant 
versus 

EMPEROR THROUGH FIDA AL.I KHAN 

—Opposite Party. 

Cr. P. C. {Act V of ISOS), s. oSS—Transfcr of cast— 
Grounds for transfer. 

Persons who engage in wliat may be called political 
or social controversies, or controversial matters in the 
local affairs of their own community, and what may 
be described generally as public affairs and who 
happen to be unable to do so without bringing them¬ 
selves within, at any rate, an alleged breach of the 
criminal law. must take the local Courts as they 
find them. [p. lOG, col. 2.] 

The High Court will not encourage the public 
belief that the Judicial and Magistrate Benches can 
be dragged into the arena of political and personal 
strife by means of applications, the foundation of 
which is a deliberate attempt to involve members of 
the local Bench who liave a i)ublic duty to perform, 
in local and personal controversies. 

No Court ought to interfere with the course of 
judicial proceedings by an order for transfer unless it 
is satisfied by clear and unimpeachable evidence that 
the Court, or intlividual, from whom it is proposed to 
transfer the case, has by some personal conduct 
rendered himself unfit, or unlikely to give the accused 
a fair trial. Subject to that salutary provision local 
people must take the local Courts as they find, [ibid.] 


cLliy kCLvy vviiiuil liab U66I1 

broken in this matter, and I decline to 
regard that as a serious allegation in any 
way affecting this application. The other 
allegation is that he has shown “extra¬ 
ordinary leniency" to the witnesses for 
the prosecution. What does this mean? 
It is one of those vague and general sug¬ 
gestions which generally mean nothing, 
except a desire to be offensive. What it 
means I do not know, except so far as 
Mr. Muhammad Husain for the applicant 
was able to give me an explanation. It 
appears that a gentleman of the advanced 
age of 55, in the month of June, in the 
course of his duranee vile in the witness- 
box, which included three days’ cross-exa¬ 
mination, was offered a chair by the Magis¬ 
trate. Whether this was an act of leni 
ency, or mis-placed courtesy, I do not stop 
to enquire. I have no hesitation in hold¬ 
ing that it is not an adequate ground for 
a broad charge against the Magistrate of 
having treated the witnesses for the pro 
seculion with extraordinary leniency and 
undue favour. The rest of the affidavit is 
of the most irrelevant character possiblp 
to conceive. It is difficult ‘o summarise 

65 paragraphs of this sort of stuff in ^ 

compendious statement, but. generally 
speaking, it consists of a series of rovin» 
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charges of misconduct, malicious and un'to what the Government Advocate pointed 
fair persecution on the part, so far as 1 can out to the Court, namely, that between the 
<yather of the District Magistrate and his time when this charge was formally begun, 
subordinate officers and of the Police in and the current proceedings, about which 
the District of Bauda, where this applicant complaint is made by the applicant, there 
resides. It opens up past matters, it flings has been a complete change in the per- 
charges against persons who have nothing sonal of the officials who are charged broad- 
whatever to do wdth this particular case, cast with this alleged prejudiced and un- 
and it is one of the most unjustifiable fair conduct. So far as I am concerned 
documents I have ever seen filed in a with regard to the transfer application, I 
Court of Law. There is an old saying that am only repeating what 1 have said over 
“if you only throw enough mud some is and over again that in my view persons, 
certain to stick.” Whether that was the who engage in what may be called poli- 
object of the affidavit is no concern of mine, tical or social contz'oversies, or controversial 
But there is a fundamental and unanswer- matters in the local affairs of their own 
able objection to the practice of filing such community, and what may be described , 
affidavits, and 1 would appeal to the pro- generally as public affaire, and who,happen 
fessiou in this High Court, if they have to be unable to do po without bringing 
any regard for their own reputation for themselves within, at any rate, an alleged 
professional conduct to abstain from lend- breach of the criminal law, must take the 
ing themselves to such outrageous proceed- local Courts as they find them. There 
ings The objection to such a proceeding seems to be an impression abroad that 
isfairlv obvious and not difficult to state, you have only got to make yourself suffi- 
If the Court is silent wdlh regard to such cienlly objectionable to the local Magis- ■ 
matters, which are, of course, highly con- trates, or the local authorities, so as to 
troversi'al, it is assumed because proceed- incurtheirdispleasure,torenderaDyjudi- 
ings in a Court of Law are public and it is cial officer in that particular district unfit 
impossible to restrain or control the publi- to try your case. It is often put in argu- 
cation of matter, however offensive—it is ment, and I believe it is sometimes to be 
assumed possibly only by ignorant and found in decided cases, that it is sufficient 
stupid people, who have no opportunity of to found an application for transfer that 
investio-ating such matters possibly by per- the applicant is apprehensive that he will 
sons wffio ought to know better, that there not get a fair trial. That is not the law. 
is something in it or such allegations would There is not the slightest justification for 
not be made. If, on the other hand, a such a conclusion, and there is ample au- 
Court endeavour.s to form an opinion upon thority throughout India establishing the 
such matters, it is doing so obviously on contrary. There are instances of foolish 
inadequate inateriahi and may be led into orders, which can, no doubt, be found in 
serious error and unconsciously inflicting the reports in which some support seems 
iniustice.or undeeerve 1 pain ui;on indivi- to be lent to that idle proposition. No 
duals For example, a reference in an afii- Court ought to interfere by an order for 

davit of this kind to previous cases, in transfer unless it is satisfied by clear and 

which the trying officer in this case was uninipeaehahle evidence that the Court, or 
not concerned, is clearly irrelevant. If it individual, from whom it is proposed to 
were relevant,'it would be tlie duty of tlie transfer the case, lias by some personal 
Court tore-open and judicially deal with conduct rendered himself unfit, or unlikely 
■nrevious mailers which have no concern to give the accused a fair trial. Subject 
^'th the matter the Courtis called upon to that salutary provision local people 
r^decide The attempt to investigate sucli must take tlie local ('ourts as they find 
'^\tters upon afiidavLt evidence would in- them. 8 o far as the High Court is con¬ 
nive a protracted and probably useless en- cerned it will not encourage the public 
iind the Coint necessarily feels itself bclit-f tliat the Judicial and Magistrate 
^^barrassed in dealing with the mailer at Benches can be dragged into the arena of 

lest H should be thfuight that any opin- political and personal strife by means of 

' was expressed williout adequate nia- applications, the foundation cf which is a 

decline to express any oi'inion delihc'rate attempt to involve members of 
• Vniii* tb*^ matter, but J think it is (iue to the local Bench who have a public duty to 
tl^e i) 0 rsonB concerned to draw attention perforin, in local and personal controversy. 
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In this country, it seems to me, although 
at one time there was a tendency to check 
the current of applications of this kind, 
that latterly that ■ tendency has increased, 
and the idea has grown that you have only 
got to throw enough mud to be sure that 
some will stick, and by your own instru¬ 
mentality to drag the Magistrate from his 
position as president of the tribunal into 
the arena of the actual dispute itself, by 
unjustifiable attempts to interfere with 
the performance of his duty and by nsper- 
sious cast upon him, in order to justify an 
allegation that he is unfit to try your case. 
If that were the law certainly it is not—the 
result would be that the worse the conduct 
of the accused, the more unjustifiable the 
attacks made upon the tribunal, thestronger 
his case would become for representing to 
the High Court that the tribunal was unfit 
to try the case. Carried to its logical con¬ 
clusion that sort of conduct would render 
many of the Magisterial Courts unable to 
carry out their public duties. 

1 have made it quite clear that there is 
no ground, in my opinion, either in the 
affidavit, or in any reasonable suggestion 
which can be made, for tlie notion that 
Mr. Liakat Husain, Deputy Magistrate of 
the First Class, who is trying this case, is 
unfit to do 80 , or that he has committed 
himself in any way to any course of con¬ 
duct which could be regarded as having 
the faintest shadow of jus'ification for tliis 
application, '^he only legal ground would 
be that he has by his conduct either on 
the Bench, or elsewhere, showui that he is 
unfit to give the applicant a fair trial. 
There are two sides to every question, and 
it w'ould be a monstrous injustice, and I 
should be unfit to occupy the ]'>o3ition I 
hold, if I used a single expression which 
would justify any sane person in suppos¬ 
ing that either in my mind, or justifiably 
in the mind of any reasonable person, there 
lingered the faintest suggestion that this 
gentleman was unfit to complete the trial 
in this case. I am satisfied that no more 
unfounded a{ plication for transfer was 
ever made than this. On tlie other hand in 
such cases it is difficult to retrace one’s 
steps and undo the har n that has been 
done. You cannot ]ecall the past. Iain, 
therefore, going out ot iny way to take a 
coarse, with tlie consent of the applicant, 
which to my mind is more in the puld,c 
inter-St than merely dismissing this appli- 
cadon a id allowing things to take their 


course. There are two proceedings, one 
under s. 110 of the Gr. P. G. (the badmashi 
section) and one under s. 501 of the Indian 
Penal Code for interfering with a witness 
or the due course of justice, and they stand 
upon a slightly different footing. The exist¬ 
ence of the latter charge makes the course 
which I have finally decided to take some¬ 
what more difficult, but nonetheless I am 
convinced that what I am going to do is in 
the best interest of every body. The charge 
under s. 110 was instituted by an order 
somewhere in March. The actual proceed¬ 
ings have been going on since June. A 
large number of witnesses have already 
been called and some 200, it is said, though 
possibly that figure is an exaggeration, 
may yet have to be called. It ig obvious 
that such a proceeding must loom very 
largo in the criminal proceedings in the 
Magistrate Courts, and hold up a great 
deal of other useful work. The object of 
the section is. as everybody knows, to use 
a collo(iuialism, lo keep the man quiet. In 
this particular case tlie applicant, who is 
the respondent to that proceeding, rightly 

or wrongly, is so completely out of U)uch 

with the authorities, and i.s nursing, a"ain 
whether rigidly or w-rougly is not the q*^es- 
tion, such a sense of j^ersonal grievance 
that he has sworn, and repeats through 
his Counsel before me, that his honour 
and liberty are bound to be lost if he stays 
in the District of Ilanda. It, therefore 
would appear in the interest of everybody 
concerned that he should not stay in the 

disti iet. Probably nobody would be more 

satisfied than the autiiorities who have as 

th<*y consider, been compelled to take this 

proceeding, and I, therefore, in tlie public 
interest, without expressing any opinion 
one way or the othei-, except the very clear 
and positive opinion that no legal o-round 
exists for this application, accept the^under 
taking of the applicant, through Mr 
Muhamina l Husain, ihat he will ipmoir,* 
outside the District of Banda for the np^^ 
three years. On that understanding T 
grant a stay of tiic proceeding under « 
of the Or. P. (t. Three years’ 

, Mr. Muhammad Husaiu suggested 
that a shorter time would useet the cal 
It may be that it will. I hone if ° -iT 

When hitter feeling eiiists between either 
parties or individuals, one of the best m,, 
is abstention from one another it n. u® 
if there are faults on one sidA 
other, that in less time than three “yeafs 


iiu 

time 
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more reasonable counsels will prevail and 
the gentleman in question will be regarded 
as to be trusted to return to the district 
with the full agreement of the authorities, 
with whom for the present he seems to be 
on such bad terms. So I will reserve both 
to him on the one hand and the District 
Magistrate on the other liberty to apply to 
me, or any Single Judge if I am not sitting 
in the High Court, to abbreviate the term 
of this order. On the other hand if the 
applicant without the consent of a Judge 
of the High Court, or of the District Magis¬ 
trate, returns to any place within the Dis¬ 
trict of Banda within the period, he will 
commit a breach of this personal under¬ 
taking given by him through his Counsel, 
which is intended by me to have the force 
of an injunction, and will render himself 
liable to the penalties usually consequent 
upon personal disobedience to an order. 
In other words he will be guilty of con¬ 
tempt of Court, and on the matter being 
brought before the High Court, he will be 
liable to be dealt with as such, and further 
it will be open under this order for either 
the Sub-Divisional Officer, or the District 
Magistrate, to apply to this Court for 
liberty to continue the proceedings which 
I propose to stay. On the above terms I 
stay the proceedings against the applicant 
under s. 110 until further order. 

I now come to the more troublesome 
question under s. 504 of the Indian Penal 
Code. I recognise the force of the Govern¬ 
ment Advocate’s submission on that point. 
It is a more serious matter to stay such pro¬ 
ceedings under what may be regarded as 
to a large extent a consent order, than it 
is to stay proceedings under s. 110, where 
the person charged is willing to remove 
himself from the district. Interference 
with witnesses and the course of justice 
during proceedings is, of course, always 
reprehensible and unjustifiable and may 
be very serious. The District Magistrate 
obviously took that view in directing pro¬ 
ceedings, although the person offended pre¬ 
ferred not to become the complainant 
himself. But on the whole having regard 
to the difficulty of allowing that proceeding 
to subsist, after accepting an undertaking 
from tlie applicant to remain out of the 
district for three years, I have come to the 
conclusion, which 1 hope is equally in the 
public interest,thateven that may be allowed 
to romain dormant for the present. I, there- 
ic’ie, direct that, provided the applicant 
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before me commits no breach of the under¬ 
taking which has been given in the other 
proceeding, which I have just dealt with, 
and provided that a Judge of the High 
Court sees no reason why, on the applica¬ 
tion of the District Magistrate, that pro¬ 
ceeding should be revived on any sub¬ 
sequent date in spite of the applicant hav¬ 
ing complied with his undertaking, I grant 
a stay of that proceeding also until further 
order by this Court, if the undertaking is 
fully carried out the proceedings will come 
to an end at the end of three years. 

In case the question should arise here¬ 
after, 1 desire to make it plain that the 
intention of this order is that if the three 
years’ undertaking is carried out on the 
part of the applicant, and no necessity 
arises for any application to this Court, or 
any further order in the matter, both pro¬ 
ceedings under s. 110 and 504 should then 
be withdrawn by the District Magistrate and 
terminated, without prejudice, of course, to 
any other proceeding which another Dis¬ 
trict Magistrate may think it right to bring 
with regard to other matters. 

This order is to take effect from the 14th 
of November, from which date the three 
years will begin to run. If after that date 
during the current year any emergency 
should arise requiring the presence of the 
applicant in the district and he is able to 
obtain the consent of the District Magis¬ 
trate and the Government Advocate, 1 will, 
on application to me, grant that conces¬ 
sion. 

z. K. Order accordingly. 


OUDH CHIEF COURT* 

Criminal Refbrencf No. fit of 1926. 

November 17, 1926. 

Present;—Sir Louis Stuart, Kt., Chief 

Judge. 

BHAWANl BHIK and anoter— 

A( cusED—A pplicants 
versus 

EMPEROR— Opposite Party. 

Cr. l>. C.(Acl V of 189S), ss. SO^—Svmmarii 
Irial—Magistrate, whether bound to record iioles of 
evidence or statemciit of accused persons. 

There is nothing in the Cr. P. C. which requires 
a Magistrate in a summary case to place upon the 
record the notes of the evidence or a full statement of 
the examinatiou of tlie accused persons. 
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Case reported by the First Additional 
Sessions Judge, Bara Banki, dated the 15th. 
November, 1926. 

JUDGMENT.—The reference of the 
learned Additional Sessions Judge of Bara 
Banki raises a question of some importance. 
Pandit Suraj Nath Sapni, a Magistrate 
exercising First Class powers in the Bara 
Banki District and duly authorised under 
s. 260 of the Cr. P. C. to try cases sum¬ 
marily, heard a case summarily, in which 
two persons were charged with theft under 
8. 379 of the Indian Penal Code, convicted 
them and sentenced them to non-appeal- 
able sentences. The learned Sessions Judge 
has taken exception to the fact that the 
learned Magistrate did not place upon the 
record a note of the evidence of the prose¬ 
cution witnesses or of the defence witnesses. 
He further took exception to the fact that 
the learned Magistrate did not record the 
examination of the accused upon the re¬ 
cord in the form under s. 364 of the Cr. P. 
C. Upon these grounds he has referred 
the matter to the Chief Court with the 
suggestion that the proceedings should be 
set aside and the case re-tried. The learned 
Magistrate has submitted an explanation, 
which I accept as absolutely accurate, to 
the eilect that, although he did not place 
upon the record any note oi the evidence, 
he made notes of the evidence for his own 
use which he destroyed after the case was 
disposed of, and further that he examined 
the accused persons according to the pro¬ 
visions of s. 361 though he did not record 
more than a brief note of the examination 
on the record. There is nothing in the 
Cr. P. C. which requires a Magistrate in a 
summary case to place upon the record the 
notes of the evidence or a full statement 
of the examination of the accused persons. 
The learned Magistrate has committed no 
irregularity and he has not departed from 
the proper i)rocedure. The whole object 
of entrusting qualilied Magistrates to try 
certain cases summarily will be defeated 
if Courts in revision lay down rules of 
procedure for the hearing of summary cases 
which would in effect provide a procedure 
similar to the procedure required in 
cases which are not tried summarily. I 
see no reason, on examining the judgment 
of the learned Magistrate, to suppose that 
he has tried the case otherwise than care¬ 
fully and correctly. I find no reason of any 
kind for interfering in revision. I accord- 
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ingly reject this application and return 
the papers. 

G. H. Application rejected. 


PATNA HIGH COURT. 

Criminal Revision No. 246 of 1926. 

June 30, 1926. 

Present: —Mr. Justice Adami. 

ARJUN KURMI and others— 
Accused—Petitioners 
versus 

EMPEROR —Opposite Party. 

Cr. P. C. (Act V of 1S98), ss. m,360~Information 
given to Police before commission of offence, whether 
First Information Report—Criminal trial — Evidence, 
recording of — Statement, how to be read out — Pi'oce- 
dure—Objection, when should be taken. 

Section 360 of the Cr. P. C. does not require that 
an endorsement or certificate siiould be made or given 
that the statement of a witness has been read over to 
him, so that where such endorsement is made but is 
defective it is impossible to hold merely on the basis 
of the endorsement that the depositions were not read 
over to the witness in the presence of the accused fo 
111, col. 2.1 

Where an objection is taken on the ground that the 
provisions of s. 3C0 of the Or. P. C., have not been ob¬ 
served, it should be taken immediately after there has 
been a neglect to comply with the provisions of the 
law. 

Section 360 of the Cr. P. C. does not lay dowm that 
the deposition of a witness should be read over to 
him w’ithin the hearing of the accused. If 
the accused or liis Pleader is doubtful as to the 
manner in which the statement of a witness has been 
recorded or as to any point in the deposition lie 
would have a right to ask that the deposition should 
be read over to him so that he can satisfy himself as 
to what lias been actually recorded, but that demand 
should be made at once. [p. Ill, col. 2; 2>. 112 col 11 

A statement made by a person to the Police that 
he lias seen a mob of men armed with weapons goine 
towards a certain place cannot be treated as the First 
Information Report with regard to any offence that 
any members of the mob may subsequently commit 
inasmuch as no offence had been committed at the 
time when the person who made the statement tn ti,!! 
Police saw the mob. Ip. 112, col. l.J to the 

Criminal revision against an order of the 
Sessions Judge, Patna, dated the 29fh nf 
March, 1926, modifying that of the Ma^if 
U-ate First Class. Barh, dated the fdtf o 
October, 192d. ^ 

JUDGMENT. — The 

Ajodhya Ivurmi. Chaha, Ariun 
Kirat Kurmi, Shibu Lai 8hamr.o . ■ 

and Shamlal Mahto have been convicted 



10 

under 8. 148 and sentenced to six months’ 
ri"orou^ imprisonment each; the rest of 
the petitioners have been sentenced to 
three months’ rigorous imprisonment under 
s. 147, Indian Penal Code. Ajodhyaand 
Shamlal Mahto have each been sentenced 
to six months’ rigorous imprisonment 
under s. 32G and Chaha has been sentenced 
to four months’ rigorous imprisonment 
under a. 324, Indian Penal Code. 

It appears that there are two adjoining 
villages, Sagarpur, inhabited by Gwalas, 
and Birsi chielly inhabited by Kurmis. In 
Sirsi, near the pathway running from 
Sagarpur, there is a tank called the Sadhava 
KlTata. According to the case brought 
out by the prosecution evidence, on Mon¬ 
day the (5th April, 1!)2>, at about 10 a.m. 
Manu, Bhatu and others of village Sagar- 
pur took their buffaloes to drink water at 
the Sadhava Khata. The buffaloes fouled 
the water and cowherds of Sirsi abused the 
t5agarpur men for this reason. There was 
anlnterchangeof abuse and then Manu and 
his companions took back the cattle to 
Sagarpur. At about 31 o'clock a mob of 
60 or 70 .men came from Sirsi to Sagar¬ 
pur to attack the Sagarpur men. The 
Sagarpur men opposed them and there 
was a light between the two parties just 
south of the Sagarpur village. Manu was 
struck with a lathi and Ajodhya Mahto 
cut off his thumb with a sword, while 
Chaha struck Manu with a sword on the 
left side of the chest. After the light, the 
Sirsi men drove away the buffaloes of 
Sagarpur and impounded them. The 
chaukida)\ Jjihari Dnsadh, went to the 
Bakhitiarpur Police Station, which is eight 
miles away from Sagarpur, and informed 
the head constable there that while he was 
reaping his crop, he saw a mob of about 
100 men armed with lathis, cjarasas and 
swords going from Sirsi towards Sagar¬ 
pur. He had made an inquiry and iieard 
that manv Sagarpur buffaloes hod grazed 
the crops'iu Sirsi and that, therefore, the 
Sirsi men were going to Sagarpur to seize 
tlie cattle. The head constable went to 
Sagarpur and found ^lanu wounded, he 
took Mann’s statement, and Manu’s story 
was that, while (he Sagarpur buffaloes 
were drinking at the Sadhawa Khata some 
of them strayed into the crops, and some 
of the Sisri'inen had come up and tried 
to seize the buff'aloes but the Sagarpur 
Gwalas managed to get their buff'aloes 
liome. Sometime after that the petitioners 
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and others had come in an armed mob to 
Sagarpur. This statement of Manu was 
treated as a First Information, and it is to 
be noticed that the story of what had 
happened in the morning at the Sadhawa 
Kuata differed from the story as to the 
cause of the attack by the Sirsi men given 
in the prosecution evidence. The writer 
head constable found blood and the cut 
off thumb of Manu on the spot pointed 
out by the Sagarpur men as the scene of 
the fight. 

The defence story was that on the 5th of 
April, the Sagaypur cattle had grazed the 
fields of the Sirsi men and the Sirsi men had 
impounded them. The Sagarpur men were 
angry at this and came in a body on the 6th 
April with a large number of cattle and 
proceeded to graze the Sirsi lands. When 
the Sirsi men tried to take the cattle, in 
order to impound them, there was a fight 
and the Sagarpur people succeeded in rescu¬ 
ing their cattle. None of the Sirsi men were 
wounded. To back the story, the pound- 
keeper was called but the Courts below 
have found that his evidence was false 
and that the receipts were got up. As a 
matter of fact the Sirsi men had impound¬ 
ed the Sagarpur buffaloes on .Monday the 
6 tli and in the evening the Sagarpur people 
released them. 

After considering the evidence, the 
learned Sessions Judge has come to the 
finding that the prosecution evidence with 
regard to the cause of the fight, namely, the 
fouling of the water earlier in the morn¬ 
ing, was not the true cause, and he believed 
that the information given by Manu that 
the Sagarpur buffaloes strayed from the tank 
and ate the crops of the Sirsi men was the 
real cause of the trouble. 

Willi regard to the actual occurrence 
he found that the Sirsi men did come in 
a body to Sagarpur and attacked the 
Sagarpur men at the place pointed out 
by the prosecution witnesses. He held 
that the Sirsi men made an attempt to 
seize the Sagarpur cattle at Sagarpur in 
order to impound them; he disbelieved 
the story of the defence that the occurrence 
took place at Sirsi. 

The learned Sessions Judge held that, 
though the prosecution case differed in the 
matter of the cause of action or occa¬ 
sion of tlie light from the First Information, 
he ivould not be justified in rejecting the 
whole case on that account. It was found 
by both the Courts that each one of the 
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petitioners took part in the fight and that 
they have been rightly convicted. 

Sir Ali Imam on behalE oE the peti¬ 
tioners contends that the trial is vitiated 
by the fact that the provisions oE s. 36d 
oE the Oi\ O. hive not been followed in 
the case of four oE the witnesses. Me 
points to the endorsement at the end of 
the depositions of each one of these wit¬ 
nesses. At the end oE the deposition of 
prosecution witness No. 1 the endorse¬ 
ment is “Read over and found correct” 
and it is signed l;)y the witness who is an 
Assistant Surgeon. Ills cross-examination 
bears no endorsement except the signature 
of the witness. Prosecution witness No. 11 
is a Sub-Deouty Magistrate who was ex¬ 
amined in Engli.sh. At the end of his 
deposition the end jrsement in his own 
writing is “Readand admit it to he correct” 
signed b}' llie witness. 'Phere is also an 
endorsement by the pcshicar “Read out by 
the witness and admitted by him to be 
correct.” After tint there is the further 
cross-examination withtlie endorsement in 
the witne.ss’vS handwriting “Readand I admit 
it to be correct” fiigued Uie witness. At 
the en i of tlie e.'iamin-ition-ia-chief of the 
prosecution witness No. 12 there was an 
endorsement in his hatidwritin,g“Read and 
found correct” signed by the witness; there 
was also the endorsement by the pza^ikar 
“Read out by the witue.ss and admitted by 
him to be correct.” At the end of liis 
cross-examination there is the endorsement 
by the pes!ika.r “U'=‘ad out by the witness 
and explained in Hindi and admitted to be 
correct.” Similarly in tlie caseof i^rosecution 
witness No. 13, a Sab-Inspector of Police, 
there is tlie endorsement “Read and admit¬ 
ted to be correct” in his writing and signed 
by him, and also the etulorseinent “U-=*ad 
out by the witne.s.s and admittted l)y him 
to be correct.” At the end of Ids cross- 
examination there is a similar endorsement 
by him and by the p&^hkar. 

Sir Ali Imam contends that these en¬ 
dorsements show that the direction given 
in s. 300 that the deposition should he 
read over to the witness iias not been 
observed and s. 30’) i)eirig a mandatory 
section, the trial will be vitiated since 
the evidence of the.se witnesses will be in¬ 
admissible. 

Now, this contention has not been raised 
in either of the (Courts below and no 
objection was made in the trial Court. 
There is nothiug before this Court to 


show that the provisions of s. 360 were 
not in fact carried out. The Code does 
not require that an endorsement or certi¬ 
ficate should be given, and it is impossible 
to say whether, though the endorsements 
take the form they do. the depositions 
were not read over tp the witnesses in 
the presence of the accused. It is not 
contended that the reading of the deposi¬ 
tions was not in the presence of the ac- 
cused but the rulings of the Calcutta 
High Court have been relied on and it 
is urged that the depositions were not 
read out or over within the hearing of 
the accused. While the petition which 
IS supported by an affidavit, states that 
the depositions were not read out the 
learned Magistrate in his e.xplanation katea 
that the evulence of all the witnesses 
was duly reeorded and the provisions of 

V complied 

with, ine depositions were read over in 
the presence of the accused and their 
lawyers and were duly interpreted to the 
witnesss.sin the Hindi language; no obiee 
tion was taken .at tite time by any accused 
as to his not being able to follow or 
understand the evi<Jenc9 of any witness’' 
As against the affidavit 1 have the .state¬ 
ment ol the .Magistrate and there is no 
reason to di-heheve the latter. If an ob 
jection IS takeii on the ground that tlm 
pr,visions ot s. .3'uU have not been observed 
that objection should be taken at once 
after there has lieen a neglect of the pro¬ 
visions of the law It is usele.s,s to come 
up in revision .and put forward this poffit 

for the hrst tune, for the Oourt has no¬ 
thing to go upon. Section 3fi0 does not 
lay down that the deposition should be 
read over to the witness within the hear 
ing or the accused and in fact siih.a far 
to s. 3()0 would seem to point to the fact 
tha the purpose of the section wL to 
enable tlie witness to safeguard hime i? 
for that sub-.section makes no ^ 
about a case where the accused r™ls“ no'J 

understand the hauguage in which 

deposition is taken down Hid ® 

object of the Legislature to Lsur?“th^t 

he accused should understand and 

the evidence as it is read out h ^ 

surely have made provision ’• 

for the interpretatirS the evhjl®- (3) 

There is no doubt, that it. 

or Ids Pleader is doubtful as 

in which statements of a mSlss““av 9 
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been recorded or as to any point in the 
deposition, they would have a right to 
ask that the deposition should be read 
over to them, so that they can satisfy 
themselves as to what has been actually 
recorded, but that demand should be made 
at once. Considering that this contention 
has not been raised until this stage, I am 
of opinion that it cannot be made a ground 
for interference in revision. 

With regard to the merits. Sir Ali Imam 
urges that, as the prosecution case has not 
been believed with regard to the occa¬ 
sion and cause of the fight, the Courts 
were not justified in basing their convic¬ 
tion on the evidence as to what happen¬ 
ed afterwards. The Courts have found as 
a fact that tbe fight occurred at the time 
and at the place deposed to by the pro¬ 
secution witnesses. The difference in the 
story with regard to the cause and the 
occasion of the fight is not really very 
great, the only difference being whether 
the quarrel was about the fouling of 
the water or about the straying of the 
cattle from the water to the fields of the 
Sirsi men. The prosecution witnesses were 
evidently eager to show that there was 
no blame on their side. The actual occur¬ 
rence has been fully proved by the evi¬ 
dence given by the prosecution and on 
that evidence I am satisfied that the Courts 
below were justified in finding that the peti¬ 
tioners committed an offence. 

The last point taken is that the state¬ 
ment made by Manu was not the First 
Information and was inadmissible in evi¬ 
dence, seeing that previously the chauki- 
dar Bihari Dusadh, had given information 
at the Thana. In my opinion, the informa¬ 
tion given by Bihari Dusadh at the Tlidna, 
c.aunot be taken to be a First Information. 
He merely stated that he saw a mob of 
men armed with lathis, garasas and swords 
going from Sirsi towards Sagarpur; he did 
not give any information of an offence 
having been committed. The reason for 
their going he learnt by hearsay, and, so 
far as he knew, when he gave information 
no Clime had yet been committed. The 
liead constable to whom he made the 
statement was not empowered to investi¬ 
gate the offence, if committed, and, in my 
oinnion, the Courts below were justified 
in treating the statement of Manu as the 
First Information. In any case, even if 
Manu’s statement were omitted and treat¬ 
ed as inadmissible there would be very 
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little difference, for the prosecution case 
was satisfactorily proved by the prosecution 
witnesses. 

It is urged that Shiblal and Sham 
Narayan are Kayestha and would not join 
in the riot; but the Courts below have 
found as a fact that these two men were 
present, and that is sufficient. 

I can see no reason to interfere, and re¬ 
ject the application. 

The petitioners will surrender to their 
bail to serve out the remainder of their 
sentences. 

z. K. Application rejected. 


PATNA HIGH COURT. 

Criminal Revision No. 355 of 1926. 

June 15, 1926. 

Present :—Justice Sir Jwala Prasad, Kt., 
and Mr. Justice Maepherson. 

ANWAR ALI— Acodsbd—Petitioner 

versus 

The chairman, DEOGHAR 

MUNICIPALITY— Oppohitb Party. 

Soiithal Pargamias Justice Regulation (V or 189S)t 
5. 4{i) (ii) (b)--Cr. P.C. (Act V of JS98), s, Jf39— 
Sontkal Pargannas—Acquittal hy Magistrate—Revision 
— Commissioiier, whether can set aside acquittal — 
High Court, interference by. 

By virtue of the provisions of a. 4(1) (ii) (6) of the 
Sonthal Pargannas Justice Regulationithe Commis¬ 
sioner of the Bliagalpur Division can exercise the 
powers of a High Court under s. 439 of the Cr. P. 
C., and can set aside an order of acquittal passed by 
a Magistrate. In such a case the jurisdiction, of the 
Patna High Court is excluded and it cannot revise 
any order passed by the Commissioner. ,[p. 115 col. 
!•] 

Criminal revision from an order of the 
Commissioner of the Bhagalpur Division, 
dated the23rd April, 1926. 

Mr. M. Yunus, for the Petitioner. 

The Government Advocate, for the 
Opposite Party. 

JUDGMENT. 

Jwala Prasad^ J. —The petitioner, 
Anwar Ali, was pi'osecuted by the Chairman 
of the Deoghar Municipality under ss. 136 
(1) and 192 of the Bihar and Orissa Munici¬ 
pal Act of 19i2. He was tried by a Magis¬ 
trate of the Second Class of Deoghar, who 
by hie judgment dated the 19th February, 
1926, acquitted the petitioner. 

The Chairman of the Municipality moved 

the Commissioner of the Bhagalpur Divi¬ 
sion against the order of acquittal and the 
Commissioner by his order, dated the 23rd 
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April, 1926, set aside the. acquittal aud Pargauas Justice Regulation,. V of 1893* 
directed re-trial of the petitioner. Section 4 of that Regulation says that the Gr- 

, Aggrieved by this order of the Comtnis- P. O. of 1898 shall have effect in the Senthal 
sioner the petitioner moved this Court u.idei* Pargauas, subject to the modifications 
s. 439 of the Cr. P. O. and obtained a Rule indicated in that section The most important 
by this Court on the 27bh May, 1923, which modification is th® constitution of the Gom- 
runs as follows: “Tnis application will be missioner of Bhagalpur as the High Court 
heard by the Criminal Bench. Issue the for certain criminal cases in the Sonthal 
Tlsual notices. Let further proceedings Parganas within the meaning of the term 
be stayed pending the disposal of this as defined in a. 4 cl. (iv) of the Cr. P. G. 
application." Accordingly aletter of this The "High Court" in thissectionleaving out 
Court Memo. No. 1177 Or. A,, dated the the words with which we are not concerned, 
27th May, 1926, forwarding a copy, was ad- means the highest Court of criminal appeal 
dressed by the Assistant Registrar to the or revision for any local area; or, where 
Commissioner of Bhagalpur enclosing copy no such Court is established under any law 
of letter No. 1477 Gr. A.‘of the same date for the time being in force, such officer as 
to the Deputy Commissioner of the Sonthal the Governor-General in Council may 
Parganas, calling upon the latter to submit appoint in this behalf. The High Court 
the original record and to stay further within the Province of Bihar and Orissa 
proceedings and requesting the Commis- known as the Patna High Court established 
sioner to forward the original record and in 1916 under the Letters Patent of that 
proceedings in his own Court. In reply year is the highest Court of Appeal in the 
to this letter the Commissioner in his civil and criminal matters and exercises 
letter No. 98 J/V, dated the Ist June, 1926, revisional jurisdiction under s. 439 of theCr. 
pointed out that he had dealt with the P C. The jurisdictionof this Court is modi- 
case unders. 439 of the Cr. P. C. in the fied by the Sonthal Parganas Justice Regula- 
exercise of his power as the High Court of tion V of 1893 referred to by virtue of the 
the Sonthal Parganas under s. 4 I (ii) (6) of definition of High Court with respect to 
the Sonthal Parganas Justice Regulation, V the area called the Sonthal Parganas given 
of 1893, and consequently the requisitions in that section. Clause I of that section 
issued by the High Court were issued by defines the "High Court" (i) in reference 
inadvertance. He also intimated that pend- to proceedings against European British 
ing further orders of the Court, the record subjects, or persons jointly charged with 
of the case has been withheld and the European British subjects, the High Court 
Deputy Commissioner has been asked not of Judicature at Fort William in Bengal 
to take any action upon the order of this (now in the Province of Bihar and Orissa 
Court dated the 27th May, 1926. the High Court of Patna): and (it) in 

Considering the importance of the ques- referencs to proceedings against other 
tion raised by the Commissioner of Bhagal- persons, (a) in cases tried by the Court of 
pur, the Government Advocate was asked Session and in appeals under s. 417 from 

to appear. The case was argued at great original or appellate orders of acquittal, the 

length on both sides. The complainant, High Court of Judicature at Fort William 
Chairman of Deoghar Municipality, has also in Bengal; and (&) in other cases the 
appeared in this case through Mr. Yunus. Commissioner. Sub-cl. (i) of cl. I applies 
The first question is whether this Court only to cases against European British 
had any power to pass the order of the subjects and we are not concerned with 
27th May, 19:i6. In the application of the that ci.s3. We are concerned with sub-cl 
petitioner on the basis of which the afore- (ii) of cl. I. In cases coming under that 
said order was passed the petitioner prayed sub-clause the High Court of Patna has 
that the order of the Commissioner setting jurisdiction in the area called the Sonthal 
aside his acquittal and directing his re-trial Parganas. In cases not coming under tW 
be set aside. It was also prayed that the clause, in other words in other kind f 
proceedings re the trial of the petitioner cases, the High Court of Sonthal Pare-anL 
Started upon the basis of the order of the the Commissioner of Bhao-alour ® 

Commissioner be set aside The Commis- The question then is whether the nresent 
Sioner says that he passed the order in cass comes under cl (n) r,r r , 

question as the High Court of the Sonthal cl. (ii). The present is a ^ of 
Parganas under s. i 1 (ti) (6) of the Soathal person tried by the Sub-Deputy Mag^sS 
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of Deoghar for offences under the Bihar 
and Orissa Municipal Act. \rhich is in force 
in theSonthal Paiganas. The accused (peti¬ 
tioner) was acquitted by the Bub Deputy 
Magistrate. The order of acquittal was 
appealable and was also revisable by the 
High Court under s. 439 of the Cr. P. C. 
An appeal against an acquittal is allowed 
only to the Local Government and it lies 
only to a High Court. Any private person 
just like the complainant might invoke the 
revisional powers of the High Court to set 
aside an order of acquittal under s. 439 or 
the High Court may of its own motion set 
aside such an order. There was no appeal 
in the present case by the Local Govern¬ 
ment under s. 417. If there was an appeal 
it would have lain only to the Pligh Court 
of Patna under cl. I {ii) (a) of s. 4. The 
Chairman of the Deoghar Municipality who 
was the complainant in the case applied 
to the Commissioner of Bhagalpur to set 
aside the order of acquittal in his capacity as 
the High Court of the Sonthal Parganas. 

The learned Government Advocate con¬ 
tends that the matter dealt with by the 
Commissioner under s. 439 came under cl. 1 
(ii) (6) of 8. 4, His contention is that the 
High Court of Patna has only jurisdiction 
to deal with appeals under s. 417 against 
an order of acquittal and that it has no 
power to deal with such an order under 
s. 439 of the Cr. P. C. and that the Commis¬ 
sioner of Bhagalpur is the High Court in 
such matters. Mr. Yunus on behalf of the 
petitioner resists this contention of the learn¬ 
ed Government Advocate and says that all 
matters connected with an order of acquittal, 
be it an appeal from that order or an applica¬ 
tion in revision,is excludedfromthejurhdic- 
tion of the Commissioner of Bhagalpur and 
that the Pligh Court of Judicature at 
Patna is the only authority competent to 
deal with such matters. He says that 
although the words used in cl I {ii) of s. 4 
refer especially to appeals under s, 417, it 
includes also applications in revision under 
8.439 of the Cr. P. C. In support of hie 
contention he relies upon s. 439 of the Code 
which says that the High Court dealing 
with matters in revision under that section 
niav exercise any of the powers conferred 
on a Court of Appeal by ss. 423, 426, 427 
and 428 or on a Court by a. 338; and he 
says that an order of aequittal can only be 
set aside by the High ('ourt acting under 
e. 439 in the manner prescribed by a. 423 
of the Cr. P. C. which deals with appeals. 


[99 I. 0. 192?J , 

Reference has also been made to the provi-. 
sion in s. 423 (I) which says that in deal¬ 
ing with an appeal under s. 417 from an 
order of acquittal the Court may reverse 
such order or direct that a further enquiry ‘ 
may be made, or that the accused may 
be re-tried or committed for trial as 
the case may be and find him guilty 
and pass sentence according to law. The 
contention is that reading sa. 423 and 439 
together the order of acquittal can only 
be set aside by the High Court exercising 
its revisional powers under s. 439 by a, 
reference to the provisions in s. 417 relat¬ 
ing to an appeal from an acquittal. There¬ 
fore, the power given to the High Court 
at Patna to deal with appeals under 8.417 
against an order of acquittal implies that 
the power of revising such an order under 
B. 439 is also vested in the said High Court 
and is taken away from the Commissioner 
of Bhagalpur. The contention does not 
seem to be sound. The powers of revi¬ 
sion are different from powers exercisable 
in appeal The right of appeal can only, 
be conferred by express provision in 
the Cr. P. C. whereas the power of 
revision conferred under s. 439 is larger 
in scope and it deals with matters in 
which there may or may not be an appeal. 

It gives a wide power to the High Court 
to look into the record of any case and 
satisfy itself as to the correctness and 
propriety of the finding or sentence re¬ 
corded or order passed and as to the 
irregularity of proceedings of an inferior 
Court. This power of revision is exercisable 
at the instance of a party or by the High 
Court of its own motion. Even in cases 
where there is an appeal the power of 
revision may be exercised where no 
appeal has actually been brought [vide cl. 
(5) of 8. 439]. Under that clause a private 
party has a right to apply to the High 
Court to set aside an order of acquittal 
although it has no right of appeal. Section 
439 only indicates the manner in which 
certain cases coming to this Court might 
be disposed of. It refers to the powers 
of the Appellate Court defined in s. 423 
as indicating the mode in which appealable 
orders may be dealt with by the High 
Court. It does not mean that an applica¬ 
tion in revision is converted into an appeal 
simply because under s. 439 a High Court 
is empowered to exercise the powers 
defined under s. 423 with respect to appeals. 

It is obvious that an application by a 
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private party against an order of acquittal 
under 8.439 cannot be regarded as an ap¬ 
peal under s. 417 for a private party has no 
right of appeal under that section. Refer¬ 
ence to 8. 417 in 8.41^3 and to s. 423 in s. 439 
simply means that under the revisional 
powers of the High Court an order of 
acquittal may also be reversed and further 
enquiry or re-trial of the accused be direct¬ 
ed as is indicated under cl. (1) (a) s. 423. 
The application of the Chairman of the 
Municipality in the present case cannot 
be treated as an appeal under s. 417 by 
the Local Government, and hence it can¬ 
not come under cl. I (u) (a) of s. 4 which 
applies only to appeals under s. 417 from 
orders of acquittal. We have to read into 
that clause the words “and applications 
under e. 439 or words to that effect in order 
to amplify the scope of the provision and 
thus to give jurisdiction to the High Court 
at Patna to deal with applications in revision 
against orders of acquittal. This we are 
not permitted to do. It may seem to be an 
anomaly that an appeal from an order of 
acquittal under s. 417 should lie to the High 
Court at Patna, whereas an application in 
revision against the same order under s. 439 
would lie to the Commissioner under s. 4 
I of the Sonthal Parganas Justice Regula¬ 
tion. V of 1893. It may be that this is a 
case of omission; but that is a matter which 
has to be dealt with by competent author¬ 
ity. 

The application to this Court against the 
order of the Commissioner of Bhagalpur 
passed under s. 439 of the Cr. P. C., setting 
aside the order of acquittal in the present 
case did not lie to this Court and it is 
obvious that it was entertained under a 
misapprehension. The order of the Com¬ 
missioner exercising his powers as the 
High Court of the Sonthal Parganas under 
s. 4 cannot be dealt with by this Court, 

and, therefore, the petitioner had no right 

to come to this Court against the order of 
the Commissioner. 

The result is that the Rule issued on the 
27th May, 1926, calling for the record of the 
case and staying further proceedings is dis¬ 
charged. 

Macphersoiiy J.—I also entertain no 
doubt that this application must be reject¬ 
ed. 

It has been made under s. 439 of the Cr. 
P. 0. on behalf of a person other than a 
European British subject and other than 
a person jointly charged with a European 
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British subject, with the prayers that this 
Court will (1) set aside an order of the 
Commissioner of Bhagalpur purporting to 
act as High Court of the Sonthal Parganas 
in which he set aside the acquittal of the 
petitioner in the Court of the Sub-Deputy 
Magistrate of Deoghar and directed his 
re-trial, and (2) quash the proceedings now 
pending against the petitioner in that 
Court. 

The first prayer fails because this High 
Court has, as Mr. Yunus admits, no juris¬ 
diction under s. 439 or otherwise to set 
aside the order of the Commissioner. In 
point of fact the Rule was granted to con¬ 
sider the second prayer. 

The second prayer fails because this 
Court possesses no jurisdiction under s. 439 
over the proceedings against the petitioner 
in the Court of a Magistrate of the Sonthal 
Parganas. Furthermore, the order for re¬ 
trial of the petitioner was in fact within the 
jurisdiction of the Commissioner. 

Under Ch. II of the Sonthal Parganas Civil 
Justice Regulation V of 1893 the jurisdic¬ 
tion of this Court under the Cr. P. C. with 
reference to proceedings against the peti¬ 
tioner does not extend beyond cases tried 
by the Court of Session, and appeals under 
s. 417 from original and appellate orders 
of acquittal [s. 4 I {ii) (a)], the Commis¬ 
sioner being the High Court with reference 
to all other proceedings against him. The 
proceedings now pending against him are 
manifestly not included within such cases 
or appeals. In fact Mr. Yunus for the peti¬ 
tioner admits that he is out of Court at 
once if 8. 4 I (ii) (a) be strictly construed. 
His position is that a wide interpretation 
should be accorded to “appeals under 
8. 417 “ so as to make the expression cover 
also applications under s. 439 to set aside 
orders of acquittal. His ground is that 
anomalies may result if an appeal under 
s. 417 is made to one High Court and an 
application to set aside the same acquittal 
is made under s. 439 to the other High 
Court. The discussion before us has, how¬ 
ever, clearly demonstrated that the possi¬ 
bility of divergent orders on theeubjfctof 
an acquittal being passed by the two High 
Courts is so remote as to be in pnctice 
entirely negligible. It is certainly not such 
as would lead one to construe “apieaU 
under a. 417” (which are presumably ex¬ 
cluded from the jurisdiction of the Com¬ 
missioner as High Court because they are 
preferred by the Executive Government an(4 
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< ^he Commissioner is, except for his special 
judicial functions in the Sonthal Parganas, 
an executive officer) as including applica¬ 
tions under s. 439 in respect of acquittals 
■which can only be preferred by the private 
prosecutor,and with which the Executive 
Government is not concerned. 

Mr. Yunus next argues, if I understand 
him aright, that as this Court is the only 
Court that can set aside an acquittal by a 
Court in the 8onthal Parganas, the Court 
of the Sub-Deputy Magistrate is an inferior 
Criminal Court situated within the local 
limits of the jurisdiction of this Court, at 
least so far as acquittals are concerned, and 
accordingly this Court is empowered to 
revise the proceedings of such Magistrate 
in a case such as the present where he is 
about to try the petitioner whom he has 
already acquitted. 

But there is no reason to hold that this 
is the only High Court that can set aside 
an acquittal by the Magistrate in the Sonthal 
Parganas. No doubt, this Court alone can 
set aside an acquittal on appeal. The 
learned Commissioner in his judgment does 
indeed describe the proceeding before him 
as an appeal against an acquittal, and he 
has also set out that the private prosecutor 
“has a right of appeal under s. 439." But 
that proceeding was in fact not an appeal, 
still less an appeal by the Local Govern¬ 
ment under s. 417, and the intention mani¬ 
festly was to hold that it was open to him 
as the High Court to revise an order of 
acquittal. In fact his order concludes : “I 
accordingly direct that re-trial shall take 
place (under s. 439, Cr. P. C)." That an 
acquittal may be set aside by the High 
Court under s. 439 at the instance of a 
private prosecutor is settled law. It had 
also been so held in several High Courts 
prior to the date when the Regulation of 
189.i was made, and the authority which 
made the Regulation is to be presumed to 
have been aware of that fact and to have 
intended that as High Court for the Sonthal 
Parganas the Commissioner of Bhagalpur 
should possess the ordinary power under 
8. 139 to revise orders of acquittal in such 
circumstances. Mr. Yunus then points out 
that the powers exercisable under s. 439 
are “ the powers conferred on a Court of 
Appeal under s. 423" and that the only 
powers conferred under s. 423 to set aside 
an acquittal on appeal, relate to appeals 
under s. 417 which are removed from the 
jurisdiction of the Commissioner, and con¬ 


tends that in the face of these provisions the 
presumption should not be made. But the 
argument involves the importation of words 
into 8.439 so as to make the provision quoted 
rim “the powers conferred on (it as) a 
Court of Appeal under s. 423." The indi¬ 
cations are that in s. 4 I {ii) (a) of Regula- 
lation V of 1893 the enacting authority 
specifically set out all the powers which it 
intended should not rest with the Com¬ 
missioner as High Court in proceeding 
against persons of the status of the peti¬ 
tioner, and lean see no justification for 
importing any words into s. 439 which 
would restrict his jurisdiction by implica¬ 
tion. Accordingly this Court is not the 
only High Cuurt which has jurisdiction to 
set aside an acquittal by a Magistrate of 
the Sonthal Parganas. 

Jurisdiction in respect of setting aside 
acquittals is in fact distributed between 
the two High Courts; this Court possessing 
it on appeal by Government and the Com¬ 
missioner on application by a private party 
in revision. In s. 435 to s. 439, as in other 
provisions of the Code, ‘High Court’ 
means the Commissioner except where s. 4 
I (ii) (cl) of the Regulation operates. It has 
no operation in the proceeding pending 
against the petitioner in the Court of the 
Sub-Deputy Magistrate of Deoghar which 
for this purpose at least is not an inferior 
Court to this Court. Accordingly this 
Court has no jurisdiction to quash that 
proceeding. The same would have been 
the case if the Magistrate had without the 
intervention of the Commissioner started 
suo viotu and illegally to re-try the peti¬ 
tioner ; the petitioner’s remedy would have 
lain in an application for revision in the 
Court of the Commissioner. 

Mr. Yunus, it may be remarked, adopted 
in so many words the argument of Mr. Hill 
in In the matter of Wilson (l) which is 
summarised at the top of page 249 of 
I. L. R. 18 Calcutta in support of his 
claim that this Court has jurisdiction 
over all the Criminal Courts of the Sonthal 
Parganas under its revisional powers under 
the Cr. P. C., but a perusal of the Acts, 
Regulations and cases there cited has failed 
to satisfy me that the claim is well-iounded. 
z. K. J^ule disjchargtd, 

(1) 18 C. 247 at p. 249. 
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IJiAHORE HIGH COURT. 

Criminal Appeal No 318 of 1926. 

. July 8, 1926. 

Present: —Sir Shadi Lai, Kt., Chief 

Justice, and Mr. Justice Jai Lai. 

DHANI— Accdsed—Appellant 

versus 

EMPEROR— Respondent. 

Penal Code {Act XLV of 1860), ss. lU, 302-^Abet- 
ment of murder, what constitutes. 

An accused person who was sitting near the scene of 
a quarrel urged his co-accused to kill their opponent 
telling them that if the latter survived he would get 
them into trouble, and the victim was murdered ; 

Held, that the accused’s conduct amounted to abet¬ 
ment of murder and that he could rightly be con¬ 
victed under as. 302 and 114, Indian Penal Code. [p. 
118. col. 1.] 

Appeal from an order of the Sessions 
Judge, Karnal, dated the 26th February, 
1926. 

Mr. Carden Noad, Government Advocate, 
for the Respondent. 

JUDGMENT.— On the evening of the 
5th July, 1925, at about lO p. m., one Mai 
Dhan, a Jhiwar of the village Bidhal in 
the Rohtak District, was subjected to an 
assault -in a field near the village. The 
medical evidence shows that the unfortu¬ 
nate man was mercilessly beaten with 
sticks, that the bones of both his forearms 
and his two ribs were broken, and that 
he succumbed to the injuries shortly after¬ 
wards.- Four persons, namely, Gordhan, 
Dhani, Chandgi and Chandu, have been 
convicted of the murder of Mai Dhan, and 
a fifth person, Alusarmnat Sukh Devi by 
name, has been found guilty of instigating 
the murder; and they have been sentenced, 
Gordhan to death, and the remaining con¬ 
victs to transportation for life each. 

It is common ground that the ]>risoner 
Gordhan and the deceased Mai Dhan were 
not on good terms with each other, and 
that both were men of bad chpacter and 
used to charge each other with having 
committed thefts and other cognate offences. 
Indeed; Gordhan was called upon to fur¬ 
nish securitv under s. llO, Or. P. C., and 
was confined to the judicial lock-up for 
failure ‘ to furnish the required security. 
On the 4th July he was released, but was 
directed not to leave his village Now, the 
Head Constable ('lhandgi Pam deposes that 
on the evening of the 5th July he visited 
the village Bidhal in order to check the 
bad characters, and that when he enquired 
about the whereabouts of one Bhartu, the 
husband of Musammat Sukh Devi, Gordhan 


stated that Bharfeu had gone to some othbf ] ; 
village. Mai Dhan, however, contradicted ’ ^ 
him and said that Bhartu was in the vil¬ 
lage. This altercation led to a quarrel be¬ 
tween Mai Dhan on the one side and Gor-^ 
dhan on the other. 

The story for the prosecution may be 
shortly stated. On the evening of the 5tli 
July, at about 9 p. m., Gordhan came to 
call Mai Dhan, but the latter declined to 
accompany him. Gordhan, however, urged 
that he had to talk to him about an urgent 
business, with the result that Mai Dhan 
ultimately went away with Gordhan. After 
about an hour, the village chaukidar was 
informed that Mai Dhan was lying dead 
in a field near the houses of sweepers, and 
that he had been killed by the four male 
prisoners who had been instigated to com¬ 
mit the murder by M^isammat Sukh Devi. 

Now, we have the testimony of three 
witnesses, Ranjit, Khuba and Bhikan, to 
the effect that on the night in question 
they were awakened by a noise; and that 
when they hastened to the place from 
which the noise emanated, they saw the 
four male prisoners beating Mai Dhan with 
sticks. Musammat Sukh Devi was, at that 
time, sitting on a charpoy at a distance 
of about eight yards, and was urging the 
assailants to kill their victim. She was 
telling them that if Mai Dhan survived, he 
would get them into trouble. 

_\Ve have subjected the evidence of these 
witnesses to a careful scrutiny and are 
unable to discover any valid reason for 
holding that they are not telling the truth. 

The witnesses are chamars by caste and 
appear to be disinterested. It will be ob¬ 
served that their names were disclosed at 
once, and, indeed, there is reliable evidence 
to the effect that when the chaukidar, the 
lambardar and the Head Constable reach¬ 
ed the scene of the occurrence, they saw 
the four male prisoners standing at a short 
distance from the place where the deceased 
was lying; and that all of them were armed 
\vith sticks. The prisoner Dhani, at that 
time, produced three ornaments in support 
of the explanation that Mai Dhan was 
beaten while he was in the act of 
removing those ornaments from the person 
of Musammat Sukh Devi. This d^‘fence 
has now been abandoned by the male 
prisoners, but it is still invoked bv Mu^ 
sammat Sukh Devi The learned Ses¬ 
sions Judge rightly points out that it is 
improbable that Mai Dhan would go and 
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commit theft at 10 p/m., more especially 
when the night was a moon lit one. It is 
nnnecepsary to labour the point, for there 
is no reliable evidence in support of the 
theory that Mai Dhan committed any theft 
on that night, or that he did any other 
act which called for the exercise of the 
right of private defence. 

There is, however, one matter deposed 
to by the witnesses for the prosecution 
which might excite some suspicion. As 
pointed out above, Mai Dhan was not on 
good terms with Gordhan, and it would 
seem strange that he should have accom> 
panied his enemy on the night in question. 
It is, however, possible that Mai Dhan 
overcame his reluctance and left his house 
in the company of Gordhan when the 
latter urged that he had to talk to him 
over an urgent matter; and that the de¬ 
ceased, who was a strong and a bold man, 
had no suspicion at that time that his 
adversary intended to do any harm to him. 
Be that as it may, the evidence of the 
eye-witnesses leaves no doubt that the 
four prisoners meniioned above partici¬ 
pated in the assault which resulted in the 
death of Mai Dhan, and that they are all 
guilty of murder. In view of the nature 
and the number of the injuries inflicted 
upon the victim, we are not prepared to 
interfere with the sentence of death inflict¬ 
ed upon Gordhan. 

The direct evidence referred to above 
makes it also clear that Musammat Sukh 
Devi instigated the assailants to kill their 
victim, and that her act amounts to an 
abetment of the offence of murder. She 
has, therefore, been rightly convicted Tinder 
s. 302 read with s. 114 of the Indian Penal 
Code. 

The result of the above discussion is 
that we uphold the conviction of the five 
prisoners, and confirming the ssentence of 
death imposed upon Gordhan, we dismiss 
their appeals. 

A. N. A. Appeal dismissed. 


CALCUTTA HIGH COURT. 

Criminal Revision No. 125 of 1926. 
February 25, 1926. 

Present :—Justice Sir Charu Chandra 
Ghos\ Kr.. and Mr. Justice Duval. 

SAMIR —PETiTlOKEK 
ve7'sus 

SA ^R 1^ Vfn’.AN—Cpp )3iTE Party. 

Cr P-C {Act V of 1898), u. 195, !t7(\—Pmal Codt 
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(Act XIjV of 1860), M. 211 — Complaint before Police 
followed by complaint in Court-^ Dismissal of case — 
False charge, prosecution for—Complaint by Court, 
whether necessary. 

Accused made a complaint before the Police charg¬ 
ing the petitioner and others with certain offences but 
the complaint was filed. The petitioner then made a 
complaint against the accused under e. 211 of the 
Penal Code and the Magistrate issued process against 
the accused. Thereupon the accused appeared and 
laid a complaint before the Magistrate against the 
petitioner upon the same facts which he had alleged 
before the Police. The Magistrate aher taking eri- 
dence in the case against the petitioner acquitted 
him : 

I 

Held, that the case instituted by the accused against 
the petitioner having been tried by a Magistrate, no 
prosecution of the accused imder s. 211 of the Penal 
Code could be instituted without a complaint being 
made by the Court which had tried the other case. 

Criminal Revision against an order of 
the Presidency Magistrate, Calcutta, dated 
the 14th December, 1925. 

Babu Prabodh Chandra Chatterje, for the 
Petitioner. 

Babus Mrityunjoy Chatterjee and Biraj 
Mohan Roy, for the Opposite Party. 

JUDGMENT. —In this matter what has 
happened is this. The accused, Sajidar 
Rahman, made a complaint before the 
Deputy Commissioner of Police on the l8th 
February, 1925, charging the petitioner and 
others with having, on the 16th February, 
ly25, in front of the Registration OflBce on 
the north side of the Government House, 
snatched away two Government currency 
notes for Rs. 1,(100 each. The Police sub¬ 
mitted a report on the 2nd March, 1925, but 
the accused, Sajidar Rahman, not having 
been found in Calcutta, the Deputy Com¬ 
missioner of Police oidered, on the 2nd 
April, 1. 25, that the petition should be 
filed. On the 9th April the petitioner filed 
a complaint against the accused, Sajidar 
Rahman, under s. 211 of the Indian Penal 
Code for having falsely and maliciously 
filed the said complaint before the Deputy 
Commissioner of Police. The Chief Presi¬ 
dency Magistrate issued process against 
Sajidar Rahman bn the 4th May, 1925. 
Thereupon Sajidar Rahman appeared and 
laid a complaint against the petitioner, on 
the 10th June, 1925, and the petitioner was 
charged with offences under es. 420 and 
403 of the Indian Penal Code. Both the 
cases were transferred to Mr. H. K. De, 
Presidency Magistrate, for trial. Mr. De, 
after taking evidence in the case against 
the petitioner acquitted him, under s. 268 
of the Or. P. C., on the 14th December 
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1925. The petitioner thereupon applied to ing on the Ist of May, 1925, murdered a 
the Magistrate that the case by him against certain Hazara Singh. 

the accused should be proceeded with. Mr. The facts shortly stated are as fol^ 

^ De, however, held that the case by the lows; — 
petitioner against the accused should not the Ist of May one Dharm Singh 

be proceeded with, having regard to what sitting in a shop in the village of 

he had found in the counter-case, and ho Dhani Find together with other persons 
thereupon discharged the accused, Sajidar when the appellant came up. Dharm Singh 
Rahman, under s^ 253 of the Or. P. C. demanded from him some money which he 

It appears to us that the allegations in declared the appellant owed him. Upon 
the two cases were more or less the same, this an altercation arose between the two 
and, therefore, no prosecution under s. 2il men resulting in a hght. The evidence 
of the Indian Penal Code is sustainable of what occurred in the course of this 
without complaint being hrst made by the fight is somewhat discrepant. According 
Court which tried the case of the accused to the prosecution story the appellant first 
against the petitioner [See in this connec- attacked Dharm Singh, then turned upon 
tion Brown v. Ananda Lai Mullick (Ij.] Hazara Singh, who was running to the 
On that short ground we are of opinion scene, and stabbed him in the neck with a 
that this Rule fails, and we accordingly dis- pocket knife. Dharm Singh and Mehr 
charge it. Singh then tried to seize the accused and 

z. K. ’ Rule discharged. "^rest the knife from him, but only suc- 

(1) 36 Ind. Cas. 857; 44 0. 650; 20 C. w. N. 1347; 18 ceeded in getting their hands cut in the 
Or. L. J. 25; 25 C. L. J. 59. attempt. Other persons coming up the 

appellant made off. Hazara Singh died 
from the effects of his injury. In the First 

- Information Report Dharm Singh described 

the scene as follows:— 


LAHORE HIGH COURT. 

Crisiinal Appeal No. 854 of 1925. 
December 11, 1925. 

Present: —Mr. Justice Martineau and 
Mr. Justice Fforde. 

JAGAT SINGH— Accused—Appellant 

versus 

EMPEROR— Respondent. 

Ptnal Code (Act XLV of 1860). ss. 802, SOU~^lurder 
— Intention, importance of—Suddeyi fight—Death 
caused by striking with pocket knife—Conviction for 
murder, legality of. 

Where an accused in a sudden fight struck a blow 
with a pocket clasp knife at another who was grappl¬ 
ing with him from behind and the latter died as a 
result of the blow : 

Held, that the accused can be convicted only under 
8 . 301 and not under s. 302 inasmuch as he cannot 
be held to have had the intention necessary to coh- 
Btitute murder, [p. 120, col. 1.] 

Criminal appeal from an order of the Ses¬ 
sions Judge, JuUundnr, dated the 20th 
August, 1925. 

Mr. Mukand Lai Puri and Lala Uari Das 
Bedi, for the Appellant. 

Mr. Des Raj Sahney, Public Prosecutor, 
for the Respondent. 

JUDGMENT. —The appellant, Jagat 
Singh, has been convicted under the pro¬ 
visions of 8. 302, Indian Penal Code, of hav- 


“1 demanded my money from him (Jagat 
Singh). But he abused me and refused to 
pay the money. I too abused him. Then 
we grappled with each other. Jagat 
Singh is a strong man so a noise arose. 
Then Banta, son of Kala, Jat of the village, 
a friend of Jagat Singh, came up there! 
He too attacked me. In the meanwhile my 
nephew Hazara came running and caught 
Jagat Singh into his arms. My son Mehr 
also came up there. Then Jagat Singh let 
me off and at once taking a knife out of his 
pocket struck at the neck of Hazara,” 

In his evidence in Court this witness 
considerably improved upon his statement. 
He there said that when the fight between 
himself and the appellant was taking 
place, Mehr Singh and Hazara Singh were 
some distance off and that when Hazara 
Singh was about four karams from the 
appellant the latter ran towards him to 
attack him with a knife, and that when 
this assault upon Hazara Singh took place 
Mehr Singh was about 15 or 20 karams 
away. This version is not supported bv 
the other prosecution witnesses. Mehr 
Singh himself says that when the appellant 
was struggling with Dharm Singh 'Hazara 
Singh tried to catch bold of the accused 
The accused then let go my father and 
taking out a knife he opened it and drove 
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it into the neck of Hazara/ Neither 
Dharm Singh nor any other witness men¬ 
tioned in Court that Banta took part in the 
assault on Dharm Singh. 

Three witnesses were called for the 
defence ; one of whom Milkha Singh gives 
an account of the fight which appears to 
us convincing and in accordance with the 
medical evidence of the injuries received 
by Jagat Singh himself. It is a significant 
fact that the appellant Jagat Singh receiv¬ 
ed no less than eleven injuries, mostly on 
the right forearm and hands. This sug¬ 
gests that he was shielding his head from 
blows struck at him with some blunt 
weapon. The medical witness states that 
the injuries were simple and "seemed to 
have been caused by some blunt weapon." 
The witness on being pressed stated that 
the blows could not have been caused by 
fist but could have been caused by a lathi. 

It is true that this witness also stated that 
it is more probable that the injuries were 
received by a fall rather than by lathi 
blows. It is hard to understand, however, 
how a fall could have occasioned eleven 
injuries in such different parts of the 
body. 

The view which we take of the evidence 
is, that Dharm Singh started to abuse the 
appellant for not paying some debt alleged 
to be due to him, that thereupon the two 
engaged in a fight, in the course of which 
Dharm Singh’s son and nephew, Mehar 
Singh and Hazara Singh, assisted him ; 
that one or more of the persons were attack¬ 
ing the appellant with a stick ; that Hazara 
Singh grappled with him from behind, 
and that the appellant then struck at him 
with his pocket knife without any deliber¬ 
ate aim. The knife in question is an 
ordinary kind of clasp knife with a blade 
somewhat shorter than the handle. The 
appellant gave one blow with the knife and 
in doing so we do not think that he intend¬ 
ed to cause death or to inflict such in¬ 
jury as was likely to cause death though, 
in our opinion, he must have known that 
a blow with a weapon of this kind was 
likely to cause death. 

For the reasons we have given we are of 
opinion that the case comes wiihin the 
provibiona of s. 304-11 of the Indian Penal 
Code. We accoidingly set aside thf* con¬ 
viction and sentence imposed unrhr tie 
pit. visions of s 3t-2, hidjan P(j,;| t't He. 
and altering the conviciion to one under 
s. 301-11, we reduce the sentence to one of 
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three years’ rigorous imprisonment. To 
this extent the appeal is accepted. 

A. N, A. Appeal partly accepted. 


ALLAHABAD HIGH COURT. 

Criminal Rbfbrincb No. 526 of 1926. 

October 7, 1926. 

Present: —Mr. Justice Bauerji. 

ATMA RAM and others—Accused— 

Applicants 

versus 

EMPEROR— Opposite Paktt. 

Cr. P. C. (Act V of 1898), s. 106 — Security proceed¬ 
ings—Conviction foi' simple hurt—No finding of breach 
of peace-—Binding over, legality of- Summaiy trial 
—Notes of evidence-Magistrate's duty to recoi'd and 
preseive. 

Although the object of summary procedure is to 
shorten the course of a trial it is nevertheless incum¬ 
bent on a Magistrate to put on record sufBcient evi¬ 
dence to justify his order. The notes of evidence 
should form part of the record and their destruction 
renders a conviction improper. 

An order under s. 106, Cr. P. C., can be passed 
against a person on a conviction for simple hurt only 
when it is found that the offence involved a breach 
of the peace. 

Criminal Reference made by the Sessions 
Judge, Meerut. 

REFERRING ORDER.—Thia is an 
application for revision of an order of Mr. 
Piarey Lai, Barrister-at-law, First Class 
Special Magistrate of Meerut, convicting 
the applicants under s. 323 of the Indian 
Penal Codv*. and sentencing them to a fine 
of Rs. 25 each and also ordering them to 
execute a bond in Rs. 100 each to keep the 
peace for one year. 

Only two points are urged in revision. 
The first is that the Magistrate tried the 
case summarily, but he did not record any 
notes of evidence or at any rate did not 
preserve any notes of evidence on the re¬ 
cord. The second is that the order passed 
under s. 106 of the Cr. P. C. is illegal. 

Now with regard to the first point the 
Magistrate himself says that he did make 
some notes of the evidence of the witnesses 
for his own information but he did not 
preserve these notes and keep them on the 
record. He says he was not required to 
do so. Now there can be no doubt that a 
certain number of witnesses were examin¬ 
ed ill this, case, but it does rot appear from 
tlie judgment a? to who these witnesses 
wi re Tlieie is a reference to the evidence 
of three witnesses only, but the names of 
two are not dieclcsed. The name of the 


[99 1. O. 1927] HAZARA SINQH 

only witness which is disclosed in the judg¬ 
ment is Dr. Murari Lai. He must have 
examined the injuries of one of the coin- 
plainants. There is, therefore, nothing in 
the judgment itself which could show what 
the evidence of these witnesses was and, 
as admitted by the learned Magistrate, 
there are notes of evidence kept on the 
record. So far it is clear. But it is con¬ 
tended on behalf of the applicants that al¬ 
though the object of a summary procedure 
is to shorten the course of a trial it is 
nevertheless incumbent on the Magistrate 
to put on record sufficient evidence to 
justify his order. In support of this con¬ 
tention reliance is placed on Ainuddi 
Sheikh v. Queen-Empress '!)- is also 
contended that if at the commencement of 
the trial the Magistrate is unable to deter¬ 
mine whether the proper sentence to be 
passed should be an appealable one or not 
he must make a memorandum of the sub¬ 
stance of the evidence of each witness as 
his examination proceeds. It is further 
urged that if he actually does so the notes 
of the evidence must form part of the re¬ 
cord of the case and cannot be destroyed 
by him. And it is lastly contended that 
where the Magistrate does record the evi¬ 
dence but subsequently destroys the notes 
the conviction must be set aside. In sup¬ 
port of this contention reliance is placed 
upon Satisk Chandra Mitra v. Emperor (2). 
Now if these two rulings of the Calcutta 
High Court are followed then the appli¬ 
cants have made out a good case for inter- 
' ference. The question is if these rulings 
ought to be followed. In my opinion these 
rulings should be followed specially when 
there is no ruling to the contrary of the 
Hon’ble High Court of Allahabad. I, there¬ 
fore, hold that the destruction of the notes 
of evidence has rendered the conviction 
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peace. But there ihust be a ‘ finding of 
the Magistrate; otherwise his order is not 
justified. In Muhammad Rahim v. Emperor 
(3) it was laid down that an order under 
this section can only be passed when in 
a case of causing simple hurt a breach of 
the peace is involved. It was also held 
that the Magistrate cannot merely on the 
ground that the parties were on bad terms 
bind the accused down. Under these cir¬ 
cumstances I hold that the order passed 
under s. 106 of the Cr. P. C. is not legal. 

I, therefore, submit this case to the 
Hon’ble High Court with a recommenda¬ 
tion that the conviction of the applicants 
under s. 323 of the Indian Penal Code and 
the order under s. 106 of the Cr. P. C. both 
be set aside and such further orders may 
be passed by the Hon’ble Court as are 
deemed fit. The record shall be submitted 
to the Hon’ble Court after the explanation, 
if any, of the Magistrate concerned is re¬ 
ceived. 

Mr. Sailanath Mukerji, for the Appli¬ 
cants. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT. —I accept the Reference. 
It is unnecessary to order a re-trial. The 
fines, if paid, will be refunded. 

A. N. A. Reference accepted. 

(S) 89 Ind. Cas. 1025; 23 A. L. J. 1053; 26 Cr. L. J 
1457; A. 1. R. 1926 All. 144. 


LAHORE HIGH COURT. 

^ CRIMINAL Revision No. 524 of 1926. 

September 29, 1926. 

Present: —Mr. Justice Broadway. 
HAZARA SINGH and others — Accused— 

Petitioners 


improper. 

With regard to the second point the 
case of the applicants is clear. It was a 
case under s. 323 of the Indian Penal Code 
and it arose simply on account of a sudden 
altercation over a trivial matter. Now 
8. 323 of the Indian Penal Code is not 
an offence referred to in s. 106 of the 
Cr. P. C., but even then an order can 
be passed after a conviction under this 
section if it was found by the Magistrate 
that the offence involved a breach of the 

(1) *7 0. 450; 14 Ind. Dec. (n. s.) 206. 

(2) 61 Ind. Cas. 846;: 48 C. 280; 32 C. L. J. 451; 22 
Cr L. J. 462. 


EMPEROR —Respondent, 

Ptnal Code [Act XLV of 1860), s. 366—Intention t 
commit illicit intercourse—Burden of proof—Intentior 
whether can be presumed. 

Th3 accused in broad day light assaulted a woma: 
and endeavoured to take her away from her husban 
who was accompanying her. The lower Courts raise, 
a presumption that the intention of the accusea wa 
to cause the woman to commit illicit intercourse an 
convicted tliem under s. 366, Indian Penal Code- 
Held, that intention has to be proved like any othe 
fact though It may be deduced from the conduct c 

were notjustifie 

in raismg a presumption as to the intention of th 
accused; and that the conviction of the accused unde 

12?co/'2^ftherefore, illegal. [| 
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GULZARI LAL V. BMPBROS. 


Petition for revision of an order of the 
Sessions Judge, Lahore, dated the 2Qd 
March, 1926, 

Dr. Nand Lai, for the Petitioners. 

JUDGMENT. —The three petitioners 
in this case, Hazara Singh, Bahai Singh 
and Janga Singh, were convicted of an 
offence under s. 366 of the Indian Penal 
Code and sentenced to four years’ rigorous 
imprisonment, including three months’ soli¬ 
tary confinement and to pay a fine of Rs. 200 
each or in default to undergo further rigo¬ 
rous imprisonment for a period of six 
months. 

On appeal to the Sessions Court the 
learned Sessions Judge while upholding 
the conviction in the case of each of these 
three persons reduced the sentence to 18 
months' rigorous imprisonment including 
two months' solitary confinement and a 
fine of Rs. 50 each, or, in default, two 
months’ further rigorous imprisonment. 
They have now come up to this Court 
under s. 439 of the Cr. P. C., and it has 
been contended that the conviction under 
B. 366 of the Indian Penal Code is bad in 

law. 

The facts briefly are these. On the 31st 
May, 1925, Gulab and* his wife Musammat 
Fattl were proceeding from one Chak to 
another when they were suddenly set upon 
by the three petitioners who assaulted 
Gulab and seizing hold of Musammat Fatti 
started to drag or carry her off. Gulab 
and Musammat Fatti raised an alarm 
which attracted the attention of Saudagar 
and other persons whereupon the petitioners 
left the woman and ran away. 

The Magistrate and the learned Sessions 
Judge have accepted this statement as 
correct. The learned Magistrate, in fram¬ 
ing the charge against these three peti¬ 
tioners attributed to them the intention to 
compel Musammat Fatti to illicit inter¬ 
course. As a matter of fact, there is no 
evidence on the record from which it can 
be definitely held that that was their in¬ 
tention. Mere abduction without criminal 
intent of one of the kinds specified in the 
Indian Penal Code is not recognized as an 
offence. This was apparently realised by 
the learned Magistrate for he specified 
what he considered to be the intention of 
the petitioners in laying hold cf Musammat 
Fatti. The learned Sessions Judge did not 
apparently direct his attention to this point, 
}le flays that “after reading and consider¬ 
ing the whole I am of opinion that it is 
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established that the three appellants did, 
on the day in question, assault the com¬ 
plainant, and catch hold of Musammat 
Patti and endeavour to take her away from 
her husband intending, no doubt, the 
completion of the offence under s. 366 of the 
Indian Penal Code.’’ 

It seems to me that both the Magistrate 
and the learned Sessions Judge have raised 
the presumption that it was the intention 
of the three petitioners to cause Musammat 
Fdtli to commit illicit intercourse. There 
is nothing that I have been able to dis¬ 
cover which warrants that presumption. 

Intention has to be proved like any other 
fact and may, of course, be deduced from 
the conduct of the parties. In the present 
instance the assault was committed in 
broad daylight. The husband was attack¬ 
ed and the woman seized and dragged 
away. I do not think it justifiable in 
these circumstances to attribute to the 
petitioners the intention entered in the 
charge-sheet, nor any of the intentions re¬ 
ferred to in 8. 366 of the Indian Penal 
Code. 

I, therefore, accept this petition and set 
aside the conviction under s. 366, Indian 
Penal Code.- At the same time there can 
be no doubt that they are guilty of an 
assault and I, therefore, alter their convic¬ 
tion to one under s. 325 of the Indian Penal 
Code. They were convicted on the 28th 
October, 19;?5, and released on bail soon after 
15th July, 1926. In these circumstaices I 
consider that the sentences they have 
undergone will be sufficient in the case of 
each of them. I, therefore, direct that they 
be discharged from their bail-bonds. The 
fine will stand. 

A N. A. Revision accepted. 


OUDH CHIEF COURT, 

Criminal Appeal No. 341 of 1926. 
September 16, 1926. 

Present: —Sir Louis Stuart, Kt,, Chief 

Judge. 

GULZARI LAL— Accused—Appellant 

versus 

EMPEROR— Opposite Party. 

Penal Code (Act XLV of 1S60), ss. 167,1^67, J,71^ 
Forgerh—Public servant framing incorrect document 
—Co7iv(c<ion under s. 167 and ss, JfQ? and 1^7], legality 

of- 
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RAU OHAND V. BUPBROlt. 



A public aerrant who frames an incorrect document 
with intent to cause injury cannot be convicted both 
under 8. 167 and as. 467 and 471, Indian Penal Oode, 
inasmuch as the offence under s. 167 is included in the 
offence of forging a document and using it as genuine 
under ss. 467 and 471. 

Appeal against an order of the Additional 
Sessions Judge, Unao, dated the 2l8t 
August, 1926. 

Mr. H, Bahadurji^ for the Appellant. 

Mr. G. H. Thomas, for the Crown. 

JUDGMENT. —The appellant has had 
the advantage of having his appeal placed 
before this Court as well as it could be 
pinced, but his learned Counsel has been 
uaiible to show me that he was not pro¬ 
perly convicted. There can be no doubt 
as to the fact that pages were taken out 
of the genuine kketauni for 1330 F. which 
had been prepared by the appellant, and 
that in their places were inserted pages, 
which contained incorrect entries which 
were subsequently used to defraud the 
Crown. 

1 am satisfied that the appellant with 
his own hand prepared the pages contain¬ 
ing the incorrect entries and himself in¬ 
serted them in places of the genuine pages. 
The evidence to that effect is credible and 
I see no reason not to believe* it. I do not 
consider that he can be convicted both 
under the provisions of s. 167 and ss. 
467/471. The offence under s. 167 is to my 
mind included in the latter offence. While, 
therefore, considering that he has been 
rightly convicted and upholding his con¬ 
viction under ss. 467/471, Indian Penal 
Code, and the sentence of three years' 
rigorous imprisonment, and the fine of 
Rs. 100 passed upon him, I set aside his 
conviction under s. 167 and the sentence 
passed upon him thereunder. To this ex¬ 
tent the appeal is successful. 

A. N. A. Appeal partly allowed. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 583 op 1926. 

Octobers, 1926. 

Present: —Mr. Justice Banerji. 

RAM CllAND— Accused—Appjlicant 

versus 

EMPEROR— OeFosiTB Partt 
Cr. P C. {Act V of 1898). s. US9~Revision-Find~ 

ing of fact—Interference in revision—Evidence _ 

Reports on secret enquiries, admissibility of. 


Although it is unusual to look into the evidence in 
a criminal revision and a finding of fact will not 
ordinarily be disturbed, where a finding is arrived at 
by a process which has vitiated the wfiple proceedings, 
the High Court can interfere in revision. 

Reports made by a Tahsildar on secret enquiries 
under the orders of a Sub-Divisional Oificer are quite 
Inadmissible in evidence in a criminal trial. 


Criminal revision from an order of the 
Sessions Judge, Muttra, dated the 6th 
September, 1926. 

Messrs. Saila Nath Mukerji and Hanu~ 
man Prasad Agarwal, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT. —This is an application 
in revision under the following circum¬ 
stances :— 

Ram Chand and two others were charged 
with having on the 11th of February, 1926, 
cheated Ghurey and certain others of Rs. 8. 
This amount is said to have been paid 
because Ram Chand, vaccinator, found 
rubbish in front of houses of certain men 
and asked Ghurey to pay up Ra. 8. The 
learned Magistrate convicted all the three 
persons, but the Sessions Judge in appeal has 
acquitted the two Patwaris and has altered 
the conviction of Ram Chand from one under 
B. 420 of the Indian Penal Code to one 
under s. 161. I am of opinion, that this 
conviction cannot stand. It is alleged that 
the occurrence took place on the 11th of 
February, 1926. Sometime in March the 
present petitioner reported that a number 
of people in the village in question had 
collected rubbish in front of their houses. 
1 hereafter certain anonymous letters were 
^nt to the Sub-Divisional Officer and a 
Tahsilddr and a Naib*Tahsildar made secret 

enquiries and submitted their reports It 

was not till the 1st of June, 1926, that the 
present complaint was filed. Curiously 
enough both the Courts below have treated 

InH the Tahsildar as evidence 

and have acted thereon. The Court of 

first instance, no doubt, gave clear find¬ 
ings about the evidence of the witnesses 
but the performance of the learned Sessions 

Judp appears to me to be very pecuHar 
He has practically disbelieved the whole 
of the prosecution evidence with reference 

He Z ^«°“sed p!r!onl 

the Tah!udar°Ld tfark^Tb-TahsUdar'a d 
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provision of law which permits suck re¬ 
ports to be used as substantive evidence. 
After disbelieving practically everything, 
the learned Judge believes the evidence 
for the prosecution and alters the convic¬ 
tion of Ram Chand, as I have already 
stated, from one under s. 420 of the 
Indian Penal Code to one under s, 161. 
Although it is unusual to look into the 
evidence in a case in revision and although 
a finding of fact arrived at by the Court 
below is not disturbed in revision, in this 
case the process adopted by the learned 
Sessions Judge to my mind has vitiated 
the whole of the proceedings. He has 
given very good reasons for holding that 
the witnesses for the prosecution have de¬ 
liberately fabricated a false case against 
two of the accused persons. I am unable 
to accept the evidence of such liars against 
any one. 

1 set aside the conviction and sentence 
passed on Ram Chand. He will be released 
at once. 

A . N. A. Conviction set aside. 


Civil revision against an order of the 
District Judge, Mymensingh, dated the llth 
November, 1925. 

Mr. Monnier (with him Babu Jahnabi 
Charan Das Gupta), for the Petitioner. 

Mr. K. N. Chaudhuri (with him Babu 
Kali Kinkar Ckakravarii), for the Crown. 

JUDGMENT, —This is a Rule calling 
upon the District Magistrate of Mymen¬ 
singh to show cause why the orders of the- 
District Judge of Mymensingh, dated the 
28th October, 1925, and llth November, 
1925, should not be set aside or such other 
or further order made as to this Court may 
seem fit and proper on the ground that the 
District Judge had no jurisdiction whatever 
to dismiss the appeal of the petitioners, 
under s. 423 of Cr. P. C. without looking 
into the record and considering the same. 

In order to understand the precise signifi¬ 
cance of the ground taken in this Rule, it 
will be necessary to set out briefly the fact6 
giving rise to the appeal, the dismissal of 
which has led to the present application 
being made to us. The facts are as follows. 


CALCUTTA HIGH COURT. 

Civil Revision No. 1 of 1926. 

March 12, 1926. 

Present: —Justice Sir Charu Chunder 
Ghose, Kt , and Mr. Justice Duval. 
NASARUDDIN KHAN— Petitioner 

versus 

EMPEROR—Respondent. 

Cr. P. C. (Act V of IS98), ss. 1^70, J,76B-C. P. C. 
(Act V of 1908), s. 115, (). XLf, rr. 11, 17—Complaint 

by Civil Court—Appeal—Procedure—Default of ap- 
peaiance — Dismissal of appeal—Revision. 

The language of 8. 476B of tlie Cr. T. C. indicates 
with Hunicient clearness that the Court to which an 
appeal lies under that section is one to which the 
Court making or liling the complaint is subordinate; 
in other words, if it is a Civil Court which has made 
an order under s. 47G of the Cr. P. C.. the appeal 
against such an order must lie to and be lieard by the 
authority or tribunal to whicli such Civil Court is 
subordiilatc and the procedure governing an appeal of 
tins description is tliat prescribed by the C. P. O. 
for the hearing*'of an appeal. Where such an appeal 
is argued in part by the Counsel for the appellant 
and is then adjourned but at the adjourned liearing 
tlie Counsel Cor the’ appellant does not turn up the 
Court is entitled to assume that the appeal has been 
abandoned and to dismiss it. In following this course 
the cannot be said to commit any illegality or 

laa: .i.ii irregularity within the, meaning of .s. 115 of 
, h-. C. P. 0, ip. 125, col. 2; p. 120, col. l.J 


It appears that the Additional Munsif, 
Sadar, in the District of Mymensingh, decree- 
ed a suit in ejectment brought by Raja 
Jagat Kishore Acharya Chowdhry against 
the petitioners. Thereafter, the learned 
Munsif, at the instance of the plaintiff, filed 
a complaint before the Magistrate against 
the said petitioners—Nasaruddin Khan and 
Madan Sheikh—for having committed 
certain offences punishable under ss. 193, 
465, 467 and 471 of the Indian Penal Code. 
This complaint was one which was made 
under s. 476 of the Cr. P. C. Thereafter, 
an appeal was filed before the District Judge 
against the order of the Munsif making or 
filing the said complaint. It was registered 
as Miscellaneous Appeal No. 280 of 1924. The 
appeal was admitted by the District Judge 
on the 24th September, 1924, and it came 
on for hearing after service of notice on the 
respondents and after the record had been 
called for, before the District Judge on the 
5th December, 1P24, when, it appears, the 
Pleader for the appellants, after arguing the 
appeal for some time, stated that he could 
not proceed further with the appeal on that 
date as he was engaged otherwise and as 
the arguments would take some time. The 
hearing of the appeal was adjourned, and it 
appears that the matter did not come on 
again before the District Judge till the 22n^d 
December, 1924, wken it was thought desir-• 
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able .that the appeal, which the appellants, 
that is, Nasaruddin Khan and Madan 
Sheikh, had filed against the decree of the 
Munsif in the said suit, should be heard 
along with the appeal against the order of 
the Munsif filing or making the complaint 
under the provisions of s. 476 of the Or. P. 
0. The hearing of this appeal, that is to 
say, the appeal against the order of the 
Munsif filing or making the complaint, was 
accordingly adjourned. It next can:e on 
for hearing on 28th October, l!J25, before 
the District Judge, when the Pleaders for 
the appellants were absent and the Pleader 
for the respondent was present. The Dis¬ 
trict Judge, after looking into the record, 
found that the hearing by the Magistrate 
of the complaint made by the Munsif had 
been delayed for more than a 5 'ear; he came 
to the conclusion that no further time could 
be allowed, and he thereupon dismissed the 
appeal. An application for revival of the 
appeal was filed, and that came on for 
hearing before the District Judge on llth 
November, 1925. The District Judge, after 
hearing the parties, was of opinion that he 
was unable to re-admit the appeal, and he. 
accordingly, affirmed the order which had 
been previously made by him and rejected 
the application for revival of the appeal. 
Against the two last mentioned orders 
the present petition was filed and the pre¬ 
sent Rule obtained. 

Mr. Chaudhuri, who appears for the 
-Crown, argues that by the terms of s. 476P, 
the appeal against the order of the Munsif, 
filing or making the complaint under s. 476 
of the Or. P. O., lay to the Court to which 
the Court making the order or filing the 
complaint was subordinate within the 
meaning of s. 195(3;; in other words, Mr. 
Chaudhuri’s contention is that the appeal 
from the order of the Munsif making or 
filing the complaint lay to the District 
tTudge, and the appeal was one which was 
governed by the provisions of the C. P. C. 
and not by the Cr. P. C. Mr. Monnier, who 
9rppears in support of the Rule, argues that 
the appeal is one which is allowed by and 
under a section of the Cr. P. C., namely, 
8. 476B, and that there is nothing whatso- 
eve.r in the Cr. P. C. negativing the conten¬ 
tion that the appeal is governed by the pro¬ 
visions of the Cr. P. C. In the second 
place, he argues that the C. P. C; has no 
application whatsoever to an appeal of 
this description, and that, having regard 
to Ch. XXXL of the Cr. P. C,. it must 


follow that' the appeal* is on©; governed 
by the provisions of the Cr. P, C., and 
if that is so, then under s. 423 of the Or. P. 
0., the learned Judge who disposed of the 
appeal was in error in disposing of the 
same without considering the matters on 
the record in the appeal. 

These being the respective contentions 
of the parties, it is now our duty to examine 
the same. No doubt the appeal in this case 
is one which is given by s. 476B of the Or. P. 
C., but the very words used in s. 476B of the 
Cr. P, C., indicate with sufficient clearness 
that the Court to which the appeal lies 
is one to which the Court making or filing 
the complaint is subordinate; in other words, 
if it is a Civil Court which has made an 
order under s. 476 of the Cr. P. 0., the 
appeal against such an order must lie to 
and be heard by the authority or tribunal 
to which such Civil Court is subordinate. 
It follows, therefore, that the original order, 
having been made by a Munsif in a civil 
suit, the appeal against an order by the 
Munsif under s.- 476 of the Cr. P. C. lay 
to the District Judge to whom the Munsif 
was subordinate. Therefore, it would 
follow that, although the appeal itself is 
one which is allowed by the Cr. P. C., the 
appeal must be heard by the District 
Judge to whom the Munsif is subordinate 
t. e., by an Appellate Court exercising 
Civil appellate jurisdiction. It follows, there¬ 
fore, that the procedure governing an 
appeal of this description is one which is to 
he sought for within the four corners of the 
C. P. C. It follows also that the provisions 
of the C. P. C. being applicable to an 
appeal of this nature, the District Judge 
was, in our opinion, fully competent in 
making the orders which he did on the 
two dates referred to above. The relative 
provisions governing appeals in matters of 
this description are to be found in O YT r 
of the 0. P. 0. It vyae a part-heard appeah 

I he appeal was admitted in September 1924 

It came on for hearing for the first’time 
m December, 1924. It stood over from time 

reached on the 22nd June 

lJ2o. It stood over for a further period and 

was cot reached till the 28th October 1925 

when as stated above, the learned Pleaders 
who had been engaged to appear in suT 

port of the appeal were found to be absen^t 

.the District 

Judge was, in our opinion fnllv i 


l2fe 

Under these circumstances, we do not see 
that the District Judge has been guilty of 
any illegality or of any material irregularity 
within the meaning of s. il5 of the (J. P. C., 
nor does it seem to us that there has been 
anything done by the District Judge to 
which exception can be taken, and in 
respect of which our powers of superintend¬ 
ence under the provisions of s. 107 of the 
Government of India Act can be invoked. 

The result, therefore, is that there is 
absolutely no substance in the present Kule, 
and it must be discharged, 
z. K. Rule discharged. 


ALLAHABAD HIGH COURT. 

Criminal Reference No. 490 op 1926. 

October 22, 1926. 

Present:—. Justice Kendall, 
Musammat TIRBENl— Applicant 

versus 

Musammat BHAGWATI 
—Opposite Party. 

Cr. P. C. {Act V of 1898), s. 205 —Parda lady — 
Ptrsonal appearance in Court—Revision of order re¬ 
lating to personal appearance. 

The High Court may ia a proper case interfere with 
an order of a Magistrate under s. 205, Cr. P. C., re¬ 
jecting an application by a pardanashxn lady to be 
excused from personal appearance in Court though 
ordinarily such matters will be left to the discretion 
of the Magistrate. 

The mere fact that certain ladies who were related 
to a parda lady appeared in Court voluntarily is no 
ground for enforcing personal appearance of the latter. 

Criminal Reference made by the Sessions 
Judge, Meerut, dated the 2nd of July, 1926. 

Mr. A. Sanyaly for the Applicant. 

Mr. I. B. Banerji^ for the Opposite Party. 

JUDGMENT.—This is a Reference 
by the Sessions Judge of Meerut under 
s. 438, Cr. P. C., recommending that the 
order of Mr. Puech, Special Magistrate of 
First Class of Meerut, rejecting the ap¬ 
plication of Musammat Tirbeni to be ex¬ 
cused from personal attendance in his Court 
under s. 205, Cr. P. C., should be set aside. 
The facts appear to be that two ladies 
made cross* complaints against each other 
under ss. 323 and 452, Indian Penal Code, 
and both those ladies appeared in Court; 
but Musammat Tirbeni, who is accused in 
one of the cases but who had not made 
any complaint, did not appear in Court. 
All the ladies belong to a class that observes 
parda^ and the Magistrate’s chief reason 
for refusing to excuse Musammat Tirbeni’s 
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personal attendance was that the other 
ladies, who were related to her, had ap¬ 
peared in Court; but, as the learned Sessions 
Judge has pointed out, they did so of 
their own free-will. The matter appears 
to be a trivial one from the point of vieir 
of the administration of justice, and it is 
one that would, in the ordinary course, 
be left to the discretion of the Magistrate; 
but my attention has been drawn to a case 
in which a Judge of this Court did inter¬ 
fere in revision in very similar circum¬ 
stances [vide In the matter oi Che petition of 
Rahim Bibi (1).] 

As the view taken by the learned 
Sessions Judge appears to me to be per¬ 
fectly correct, 1 accept his recommendation 
and direct the Magistrate to proceed with 
his enquiry and to dispense with the at¬ 
tendance of Musammat Tirbeni, at any 
rate until such time as there shall be 
sufficient evidence on his record to give 
him reason to suppose that she has been 
guilty of the offence of which she has been 
accused. 

A. N. A. Reference accepted. 

(1) 6 A. 59; A. W. N. (1883) 207; 3 Ind. Dec. (n. b.) 
631. 


ALLAHABAD HIGH COURT. 

Criminal Miscellaneods Case No. 249 

OF 1926. 

November 8, 1926. 

Present: —Mr. Justice Iqbal Ahmad. 

BASDEO MISRA— Applicant 

versus 

BADAL MISRA and othees—Opposite 

Pa ktibs 

Cr. P. C. {Act V of mSU si 5. 526—Village Pan- 
chayat, case pending before-^Transfer of case—High 
Court, power of. 

The High Court has jurisdiction under e. 526 of th© 
Cr. P. C. read with s. 5 of the Code to transfer a case 
pending before a Village Panehayat. [p. 127, col. 2.] 

Criminal miscellaneous application for 
transfer. 

Mr. S. D. Sinha, for the Applicant. 

Mr. A. P. Pandey^ for the Opposite 
Parties. 

The Government Advocate, for the Crown. 

JUDGMENT.—This ia an application 
for transfer of a case under s. 323 of the 
Indian Penal Code (Basdeo Misra v. Badal 
Misra and others) pending in the Panehayat 
at Sonbarsa. 

A preliminary objection is taken to the 
hearing of this application by Mr. Pandey 
on the ground that a Panehayat conatitutec^ 
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under the provisions of Act VI of 1920 
(United Provinces Village Panchayat Act) 
is not a Court within the meaning of Ch. 
11 of the Cr. P. C , and as it is not a Crimi¬ 
nal Court within the meaning of that Act, 
s. 526 of the Cr. P. C. has no application, 
and as such this Court has no jurisdiction 
to transfer a case pending before a Pan- 
chayat. 

The matter was considered by a Division 
Bench of this Court in the case of Sat 
NarainY. Sarju (l). One of the learned 
Judges was of opinion that a panchayat 
constituted under the provisions of the 
Local Act referred to above is not a “Crimi¬ 
nal Court” and as such this Court has 
no jurisdiction under s, 526 of the Cr. P. 
C. to transfer a case pending before a 
panchayat. He was further of opinion that 
8. 22 of the Letters Patent did not vest juris¬ 
diction in this Court to transfer a case 
from a Village Panchayat. 

The other learned Judge constituting 
the Bench was of a contrary opinion. He 
held that the Village Panchayat must be 
deemed to be a Court for the purpose of s. 
22 of the Letters Patent, and as such “the 
High Court has power under that section 
to transfer any criminal proceeding pend¬ 
ing before the V'illage Panchayat to another 
Village Panchayat empowered to take cog¬ 
nizance thereof.” 

The same question arose for considera¬ 
tion in the case of Kamlapati Punth v. 
Emperor (2) and the learned Judges con¬ 
stituting the Bench made the following 
observation : — 

“But as we have had to consider at some 
length the question of the jurisdiction of 
this Court we think that we should make 
some observations in regard thereto though 
we are not unaware that those observa¬ 
tions will be in the nature of obiter dicta. 
We should have little hesitation in com¬ 
ing to the opinion that a Village Panchayat 
constituted and held under Local Act 
(VI of 1920) is a ‘Court’ and when it is 
dealing with a case in regard to an ‘offence’ 
that it is a Criminal Court.” 

Though the observations quoted above 
are in the nature of obiter dicta still they 
are entitled to the greatest weight. 

, (1) 83 Ind. Cas. 350; 21 A. L. J. 925; 10 O. & A. 
L. R. 318; 46 A. 167; A. I. K. 1924 All 265; 25 Cr. L. 

J. 1390. 

, (2) 91 Ind. Cas. 51; 2X A. L. J. 897; L. R. 6 A. 
179 Or.; A. I. R. 1926 All. 27; 27 Cr. L. J. 19; 48 A. 

^ 3 . 


The main reasons assigned by one of the 
learned Judges, who decided the case of Sat 
Narain v.Sarju (1) forholding thats 526of 
the Cr. P. O. has no application to Village 
Panchayats was that such a Panchayat was 
not a “Criminal Court” within the meaning 
of Ch. JI of the Cr. P. C. In viewof the obser¬ 
vations quoted above to be found in Kam¬ 
lapati Pantk V. Emperor (2) the reasoning 
of the learned Judge who held that this 
Court has no jurisdiction to direct the 
transfer of a case of a Panchayat loses 
much of its weight. Section 5 of the Cr. 
P. G. prescribes that all offences under 
the Indian Penal Code shall be “investigat¬ 
ed, enquired into, tried and otherwise 
dealt with according to the provisions 
hereinafter contained.” I am not sure if 
this Court does not “otherwise deal with 
offences under the Indian Penal Code”, 
when this Court in the exercise of the 
powers vested in it by s. 526 of the Cr. P. 
C. transfers a case from one Court to an¬ 
other and I am inclined to the view that 
by 8. 5 of the Cr. P. C. read with s. 526 
of the same Code, this Court has jurisdic¬ 
tion to transfer cases from Village Pan¬ 
chayats. 

For the reasons given above, I am of 
opinion that I have jurisdiction to deal 
with this matter. 

After going through the affidavits filed 
and hearing the learned Counsel for the 
parties I have come to the conclusion that 
this is a fit case which ought to be trans¬ 
ferred from the Panchayat Court to some 
other Court competent to try the same. 

I direct that the case under s. 323 of the 
Indian Penal Code {Basdeo Misra v. Badal 
Misra and others) be transferred from the 
Panchayat Court at Sonbarsa to the Court of 
the District Magistrate of Ballia who will 
makeover the case for trial to some other 
Magistrate subordinate to him and com 
petent to take cognizance of the offence 
mentioned in the complaint. 

2- Case transferred. 


tllijrti COURT 

Criminal Revision Case No, 152 op 1926 
(Criminal Revision Petition No * 

OP 1926.) 

August 24, 1926. 

Present.-—Mr. Justice Jackson 
In re E. RAMAN CHETTlAR— 
Accused—Petitionp * 

Cr. P. C. (>lc, V iSSS), , 
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^LV of I860), $$., 109, IfiO, IfSS, 511r“ Attempt, what 
amounts to—Attempt to cheat by despatch of bogus 
telegi'ams—Place of trial. 

If the actual transaction has' commenced which 
•would have ended in a particular crime if not inter¬ 
rupted, there is an attempt to commit the crime. The 
word "attempt” conveys with it the idea that if the 
attempt had succeeded, the offence charged would have 
been committed. 

In a case of cheating an act would amount to an 
"attempt” if.it is an act committed for the purpose 
and with the intent to bring preparations to bear 
upon the mind of the person to be deceived. 

The accused was charged with an offence under ss. 

and of the Penal Code on the allegation that 
109 511 

at Ooonoor he induced one K to write bogus telegrams 
and caused those telegrams to be despatched at Tan- 
jore in order to cheat one F: 

Held, that the actual transaction which constituted 
the attempt to cheat did not begin until the telegrams 
were despatched from Tanjore and that the writing 
of the telegrams was a mere act of preparation not 
amounting to an “attempt” and that, therefore, the 
Tanjore Courts had jurisdiction to try the accused. 

Petition, under ss. 435 and 439 of the 
Cr, P. C., 1898, praying the High Court 
to revise an order of the Court of the 
Sub-Divisional Magistrate, Tanjore, dated 
the 2Sth May, 1926, in C. C. No. 30 of 

1925 (transferred to the Sub-Divisional 
Magistrate, Kumbakonam, and numbered 

as C. C. No. 2 of 1926). 

Mr. V. Ramasami Iyer, for the Peti¬ 
tioner. 

The Public Prosecutor, for the Crown. ■ 

ORDER.—Petitioner seeks to cancel the 
charge framed by theSub-Divisional Magis¬ 
trate of Tanjore in C. C. No. 2 of 1926 
on the ground that the Sub-Divisional 
Magistrate has no territorial jurisdiction 
to try the offences in the aforesaid charge. 

The petitioner is charged, firstly, that at 
Coonoorhe induced one Krishna Iyer to 
write bogus telegrams, the offence under 
ss 468 and J09, Indian Penal Code, and 
secondly, that he attempted to cheat one 
Palaniappa Ghettiar by causing the des¬ 
patch of telegrams at Tanjore, the offence 
under ss. 420 and 511, Indian Penal Code. 

The facts on which the charge is based 
are that the petitioner at Coonoor gave the 
tele^-ram for despatch^from Tanjore to one 
Janfbulingam Asari. The petitioner con¬ 
tends that any attempt to cheat that he 
mav have made was complete when he 
cave the telegrams to Jambulingam at 
Coonoor; and he did nothing afterwards 
in Tanjore which could be held to be an 

^^The^ Public Prosecutor in reply argues 
that the only act which could be described 
aa an attempt was the despatch of the 


telegrams, and this petitioner did through 
his agent Jambulingam. Giving the tele¬ 
grams to the agent at Coonoor was only 
preparation. It is very difficult to draw 
the line between preparation and attempt. 
In In the matter of the petition of Riasat AH 
(1) the opinions of the very eminent English 
Judges are cited, aud it is not very clear 
on what grounds Knox, J., brushes them 
aside in In the matter of the petition of R, 
Mac Crea (2) as having no bearing upon the 
Indian Statute. Lord Blackburn says “if 
the actual transaction has commenced, 
which would have ended in the crime if 
not interrupted, there is clearly an attempt 
to commit the crime.” Cockburn, 0. J., 
says: “The word ‘attempt’ clearly conveys 
with it the idea that if the attempt had 
succeeded, the offence charged would have 
been committed.” 

In the matter of the petition of R: Mac 
Crea (2) deals with a case of cheating, and 
Knox, J., remarks at page 179* that acts are 
attempts if they are acts committed for the 
purpose aud with the intent to bring pre¬ 
parations . to bear upon the mind of the 
person to be deceived. 

It seems clear from these pronouncements 
that in the offence of cheating the actual 
transaction must have begun, and an act to 
bear upon the mind of the victim must 
have been done before a preparation can be 
said to be an attempt. 

In the present case the actual transaction 
did not begin until the telegrams were 
despatched nor until that despatch was any 
act done to bearupon the mind of the person 
deceived. 

Neither writing the telegrams nor giving 
them to a messenger for despatch can be 
said to have been the actual transaction in 
the sense in which Lord Blackburn used 
“actual transaction” though such a prepar¬ 
ation may be part of the same transaction, 
in the sense in which transaction without 
the qualifying adjective ‘actual’ is used in 
8. 235, Cr. P, C. 

Assuming, therefore, that the petitioner 
caused the despatch of the telegram at Tan¬ 
jore, the Tanjore Court should have juris¬ 
diction and there is no reason to interfere. 

The petition is dismissed. 

V. N. V. 

z. K. Petition dismissed. 

(1) 7 C. 352; 4 Shome L. R. 155; 8 0. L. R. 572; 3 
Iiid. Dec. (n. 3.) 775. 

(2) 15 A. 173; A. W- N. (1893) 71; 7. Ind. Dec. 
(n'. 8.) 829. 
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OUDH CHIEF COURT. 

First Civil Afpisal ^o. 36 of 1924. 

April 30, 1926. 

PresentSir Louis Sluart, Kx., Chief 
Judge, and Mr. Justice Razai. 

T/iafcur SUBHa SINGH and otheks 
—Plaintiffs—Appellants 

'V&T^SUS' 

T/iafcur RUSTAM SINGH anu another 
—Defendants—Respondents. 

Ciistom—Proof of custom —Wajib-ul-arz, entry in, 
value of — Succession—Ajit Mali Gour Rajputs in Oudk 
—Family custom, plea of. 

Among the Ajit Mali Gour Rajputs there is no 
custom whereby contrary to the provisions of the 
Mitakshara, when the last member of one branch of a 
family^ dies and is succeeded by widow, with the 
widow’s estate, then on the death of the widow the 
other branches take the estate in equal shares with¬ 
out regard to their being more or less remote in 
kinship to the deceased, [p. 129, col. 2.] 

There is no objection to a party pleading that a 
custom obtains both in a family and in the tribe To 
which that family belongs, but he must prove that 
the custom is binding on tlie family whether he con¬ 
fines his evidence and plea to the family or not. [p. 138, 
col. 1.] 

It is of the essence of usages modifying the ordinary 
law of succession, that they should be ancient and in¬ 
variable, and it is further essential that they should 
be established to be so by clear and unambiguous evi¬ 
dence.' It is only by means of such evidence that the 
Courts can be assured of their existence, and that 
they possess the conditions of antiquity and certainty 
on which alone their legal title to recognition depends, 
[p. 138, col. 2.J 

Where it is not shown by reliable evidence that a 
Settlement Officer in compiling a wa;ifc-i/har^ neglect¬ 
ed to perform his duty or was misled in recording a 
custom and it does not appear that the statement of 
the custom is ambiguous, the record of a custom in a 
wajib-ul-arz is most valuable evidence of the custom, 
[p, 134, col. 2.] 

Appeal against a decree of the Sub¬ 
ordinate Judge, Sitapur, dated the 18th De¬ 
cember, 1923, 

Messrs. A. P, Sen, H. K. Ghose and 
Kanhaiya Lai, for the Appellants. 

Messrs. Af. Wasim, AH Zaheer, Akklaque 
Husain, Muzaffar Husain and Tinkauri 
Mohan Ghose, for the Respondents, 

JUDGMENT. —This is a plaintiffs’ 
appeal against the dismissal of the suit 
which they brought for possession of half 
of the landed property which was owned 
and possessed by a certain Thakur Harden 
Bakhsh, who is said to have died about 
1896. On his death he was succeeded by 
his widow Umrai Kuar, who died in No¬ 
vember 1917. The plaintiffs’ case was that 
under a certain custom, prevalent in the 
family to which Hardeo Bakhsh belonged 
and in other families belonging to the same 
tribe ag the family of Hardeo Bakhsh, 
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when the last member of one branch of a 
family died and was succeeded by his 
widow, with the widow’s estate, on the 
death of the widow the’ other branches 
took the estate in equal shares without re¬ 
gard to their being more or lees lemcte 
in kinship to the deceased. The success 
of the plaintiffs’ suit depended entirely 
upon the proof of this alleged custom, for on 
the facts, as the defendants were entitled 
to succeed under the Mitakshara Law, which 
would ordinarily bind the parties, the 
plaintiffs had no case, if the existence of 
this custom was not established. The 
learned Subordinate Judge after consider¬ 
ation of the evidence adduced on both sides 
decided that the existence of the custom 
was nut established and dismissed the suit. 
The plaintiffs appeal against this decision. 

The relationship between the parlies is 
stated in the pedigree which is recited at 
the commencement of the judgment of the. 
learned Subordinate Judge. They are 
descended from a certain Bakhal Singh a 
Gaur Rajput belonging to a tiibe known 
as the Ajit Mali Gaurs. It appears fuuu the 
Sitapur Gazetteer Volume 40 of the Disuk-t 
Gazetteer of the United Provinces of Acra 
and Oudh, page 69, that at date, which iniy 
be put roughly at the end of the 17th or 
beginning of 18th century, a certain Knja 
Chaudra Sen a Gaur Rajput, arrived ia 
Oudh. He had four sons Ajit Mai and three 
others. The descendants of each son form¬ 
ed a separate tribe. The Gaur Rajputs 
owned a large amount of land in the 

appeal is concerned 
with the Ajit Mall Gaurs. Bakhat Singh 
had four sons : Basti Singh, Kewal Singh. 

Mehrban Smgh and Deo Singh. The lines 
of Basil Singh, Kewal Singh and Deo 
Singh are no w extinct. Hardeo Bakhsh was 
the last surviving member of the line nf 

Ke-B Singh The plaintiffs and the 

al defendant Rustam Singh, beinsr th« 
son of Ajudhiya Singh, who was the son of 

Ausen Smgh, who was the son of MehrW 

Smgh, was nearer in degree to “ 

Plafntiffs, and under 

the Mitakshara Law was entitled to succeed 

1917 when the lady died ^ 

reference to the o7®n 

of the fami?v 


uy uiemoersof Ihe 

putting forward certain allegS’ns'taJce^ 
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of the cOstoto on •which they rely having 
been followed in their own family. They 
have also endeavoured to support the exist¬ 
ence of the custom by referring to the 
wajih uUarae^ of villages held by the other 
Ajit Mali Gaurs in the Sitapur District, 
who are not members of their family, and 
by instances of what they alleged to have 
been succession in accordance with this 
custom amongst members of these other 
families. In the trial Court the wajib ul- 
araez were put forward mainly by the de¬ 
fendants to disprove the existence of the 
custom. In this Court the appellants’ 
learned Counsel has rightly placed the evi¬ 
dence before us as a whole and has dis¬ 
cussed the wajib-ularaez &nd the instances 
together. 

We shall first detail the evidence in so 
far as it purports to affect the family of 
Bakhat Singh and shall later detail the 
evidence in so far as it purports to alTect 
the families of other Ajit Mali Gaur Kaj- 
puts in the Sitapur District. 

We have been referred to the wojib itl- 
araez of 16 villages which were prepared 
about 1871 at the Regular Settlement. 
These uajib vl-araez may be grouped as 
follows:—They are firstly the wajib-ul- 
araez of— 

Alawalpur Ex. A-1 Pagrohi Ex. A-2 
Mahanandpur Ex. A-3 Tarpatpur Ex. A-4 
Waizpur Ex. A-5 Nigohan Ex. A-6 
Mandi Khera Ex. A-7 Naroipur Ex. A-8 
Kusiari Ex. A-9 Pichaura Ex. A-10 
Shekhapur Ex. A-16 Mumtaz- 

pur Ex. A-11 

Umri Ex. A-12 Mahal 

Salempur Ex. A 13 

Kaliyanpur Ex. A-14 Raipur Ex. A-15. 

The first 11 villages were owned and 
possessed in 1871 by Hardeo Bakhsh and 
MuscLTmnat Mankoa the widow of Qanga 
Bakhsh Singh. Ganga Bakhsh Singh 
was the grandson of Deo Singh and 
the last member of Deo Singh’s branch 
which became extinct after the death 
of Ganga Bakhsh Singh. The wajih uU 
arae^Ex A-1 to Ex. A-8 were verified by 
Hardeo Bakhsh himself and by the agent 
of Uusammat Mankao, We have not found 
verifications on Exs. A-9, A-10 and A-16. 
In Ex. A-1 the wajih ularz of Alawalpur 
para. 4 “Custom as to inheritence is as fol- 

"lu our family, male iesue alone inherit. 
Daughters and their issue have no 
right of inheritance. Distribution of shares 


is made according to the number of sons 
and not according to the number of wives. 
If, among the uterine brothers, any one 
dies without issue, then whether he was 
joint in mess with his uterine brother or 
not, his uterine and step-brothers shall 
succeed equally to his properly, ancestial 
as well as self-acquired. The widow, in 
the event of her not having male issue, be¬ 
comes owner of her husband’s share, irres¬ 
pective of the nature of the property, and 
she has the right to effect all kinds of 
transfer. A"/ter her death the nearest wale 
descendant of her husband's family becomes 
owner of the heritage left by her. ' The 
custom of adoption exists in our family, 
but there is this condition that the boy 
should belong to the family. A boy of a 
different family, or of a different caste can¬ 
not be adopted. A widow is likewise com¬ 
petent to adopt, irrespective of any testa¬ 
mentary devise by her husband but she 
cannot adopt abo}’ of her own father’s or 
mother’s family. The adopted son is di¬ 
vested of all rights in his natural father’s 
share. If after adoption a son by the wife 
is born, the adopted son and the son by 
the wife are entitled to succeed in equal 
shares. A woman not lawfully married or 
her issue is not entitled to inherit under 
any circumstances. Conditionally on her 
maintaining a good character she is, by 
leave of the heirs, entitled to food and 
raiment.” 

• 

The translator has omitted the word 
“family” after male descendant of-: her 
husband. 

Exhibit A-2 is almost word for word 
the same as Ex. A-1. In Exs. A-3, A-4, 
A-5, A-6, A-7, A 8, A-9, A-10 and A-16 it 
is stated that the custom of inheritance is 
the same as in Alawalpur. The learned 
Counsel for the appellants has urged that 
we should substitute for the words “the 
nearest male descendant of her husband’s 
family becomes owner of the heritage left 
by her,” the words “Whoever amongst 
the male descendants of her husband’s 
nearest khandan (family) will exist will 
be entitled to the property by right of 
inheritance,” on a proper construction of 
the passage, but, we are agreed that the 
construction which he would have us make 
is not a construction that can possibly be 
placed upon the words karib tar khandaii 
ka which clearly mean the nearest of her 
husband’s family. 
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We now come to the wajib-ul-arz of 
Mumtazpur (Ex. A-11). This ivajib-ul arz 
was verified by Narpat Singh the father 
of plaintiffs Nos. 1 to 4, Sanwal Singh 
the grandfather of plaintiffs Nos. 11 to 13, 
Raghubar Singh the father of plaintiffvS 
Nos. 8 to 10 and Tilak Singh the father of 
plaintiff No. Sand the grandfather of plaint¬ 
iffs Nos. 6 and 7. The predecessors-in- 
' interest of all the plaintiffs thus verified 
this wajib-ul-arz. The passage as to suc¬ 
cession in it is as follows :— 

“In our family only the male issue, and 
neither the daughter nor her issue, is en¬ 
titled to inherit. In the event of there 
being male issue by several wives the 
shares are divided according to the number 
of eons, without regard to inequality in 
number of the sons (by the several wives) 
and not according to the number of wives. 
If among the brothers by different mothers 
any one dies without issue then, whether 
or not he was joint in mess with his full 
brothers, in ancestral property, the brothers 
both by the same mother and by different 
mothers will have equal rights and if the 
property was acquired by the deceased 
himself, then the full brother alone will 
be entitled to succeed. A widowed wife 
in the absence of male issue becomes owner 
of her husband’s share, irrespective of the 
nature of the property, and she has power 
to transfer the property during her life¬ 
time to meet her personal necessities and 
such (necessities) as (payment of) Govern¬ 
ment revenue. After her^ whoever among 
the male descendants of her husband, is 
the nearest of the kin, becomes owner of 
her heritage {Uski warasat ka malik hota 
hai), and in our family the custom of 
adoption exists, but there is this condition 
attached that the bov should be of the 
family. A boy of a different family and of 
a different caste cannot be adopted, and 
the widowed wife can in the same manner 
adopt without regard to the provisions of 
her husband’s Will, but the adopted son 
cannot succeed to the share of his natural 
father. If after the adoption a male issue 
is born, then the son born of the wife and 
the adopted son become owners of the 
heritage in equal shares. A woman not 
lawfully married and her issue, are not 
under any cir'‘umstance8 entitled to in¬ 
herit, though conditionally on her main¬ 
taining a good character she is entitled to 
food and raiment. If among several wives, 
some have issue and others are childless 


then the childless wife is merely entitled 
to food and raiment by way of maintenance 
and in our family the right oi jethansi is 
not recognised by custom. But at the time 
when the property of Bhawani Din and our 
co-sharers was joint Bhawani Din had made 
over 16 bighas (kham of land) situate in 
this village out of his own haqqiat to Nar¬ 
pat Singh. At the time of partition among 
the co-sharers in question that land 
continued to be included in our mahal 
as joint {hataur bilijmal hamare mahal 
men shamil chali ayi) consequently it 
shall be dealt with in the manner spe¬ 
cified in para. 3. The ce-aharer in ques¬ 
tion shall have no fights in any other than 
this mahal.'' 


There is next the wajib-ul-arz of Umri 
(Ex. A-12). This was verified bv Ajudhia 
Singh the father of defendant No.' i and 
his brother Bhawani Din Singh. The pas¬ 
sage as to inheritance is as follows :— 

‘ In our family, only the male issue, and 
neither a daughter nor her issue, is en¬ 
titled to inherit. Where a co sharer dies 
without issue, his widow provided she is 
capable shall become owner of property 
of every description and to meet her per¬ 
sonal necessities, and for the purpose of 
payment of Government revenue, she 
shall have power to transfer the property 
in consultation with, and with the con¬ 
sent of members of her husband's family* 
and so long as members of her husband’s 
family are willing to buy according to 
market rate, a stranger cannot buy the 
same and if there are more wives than one 
and of theni has issue, and the other .is 
childless, then in the presence of the 
(male) issue, the childless widow is not 
entitle 1 to any share. She will only 

receive maintenance (guzara) and if there 
are male lesuea by several wives, their 
divisioa will take place according to the 
number of sons and not according to the 

"«ong brolhe^s by 
" any dies without issue 

with his full brothers.' the brother! 

by the same mother as 

different mothers, shall be 

titled. There is no on! om of aH 

our family, and a w!man 

mirriei, and her issue m-e no? ^ 

!ond?tLn“any o!?he?‘'Su“°®'’ 

Otar...., .h. 
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there is no custom in our family recognis¬ 
ing the right of ^'jethansV 

The ivajib-ul-arz of mahal Salempur(Ex. 
A 13) was not vedtied. That village be¬ 
longed to Ajudhia Singh, Bhawani Din 
and Chain Singh. The wajib-ul-arz of 
Raipur (Ex. A-15) was verified by Ajudhia 
Singh and Bhawani Din. The succession 
as stated in these wajib^ul-araez is almost 
identical with the succession stated in the 
wajib ul araez of Umri. 

This is the evidence afforded by the 
loijib-uUardez of the villages which were 
owned and possessed by the members of 
the family. The effect of the evidence 
afforded by them will be discussed later. 

The appellants rely upon what they 
assert are three instances of property having 
devolved in the family according to the 
terms of the alleged custom. The first of 
these alleged instances taken in chronolo¬ 
gical Older is in respect of the property of 
Ranjit Singh, the son of Dariyao Singh who 
(Jio J at a date which it is dilficult to settle 
but which was at the earliest about 1877. 
There i.s some evidence that when Ranjit 
riingh died ^rdof the property left by him 
went lo the Madho Singh branch, |rd to 
the Bhup Singh branch and -jrd to the 
Kaadhai Singh’s branch. The evidence on 
the subject is not very clear. 

The second instance refers to the devolu¬ 
tion of the property of Mankoa the widow 
of Ganga Bakhsh. She took possession of 
her husband’s property on his death, and 
died herself in 1883. It is shown by Exs. 4 
and 4-B that on her death Hardeo Bakhsh 
succeeded to half the property of Ganga 
Bakhsh. Ajudhia Singh and his two ne¬ 
phews Kedar Singh and Khanjan Singh 
succeeded to ^th of the property, Kandhai 
Singh’s son, Madho Singh’s sons and Bhup 
Singh’s grandsons succeeded to ^r^'h of the 
property. Muna Kuar widow of Kalka 
Bikhsh Singh was given a small share for 
maintenance. The latter persons (exclud¬ 
ing Muna Kuar) on the llth December 
1885 transferred by a sale-deed (Ex. 10; the 
interests which they had obtained to 
Hardeo Bakhsh. When Muna Kuar died it 
was agreed among the survivors (Ex. 11) 
that her property should be divided amongst 
them There is further evidence upon this 
point in Ex. 2 that when Musarmnat Mankoa 
til© widow of Ganga Bakhsh before her 
(Ir-dth executed a sale-deed on the 18th 
ol:tober, lc8->. (Ex. 2) she obtained the at¬ 
testation of all her male relatives. There 


is further evidence of a statement made, 
by Khanjan Singh (Ex. 3) sometime in 
1902, in which he stated. “We are all the 
heirs of the said Thakurain.” This con¬ 
cludes the evidence on the second alleged 
instance. 

The third alleged instance is in respect 
of the property of Kalka Bakhsh Singh 
which after his death was ip possession of 
Musammat Muna Kuar, who died on the 
31st May, 1894. This Igdy is referred to in ' 
some of the papers as Mankoa but there 
is no doubt as to who she is as she was t{le 
w'idow of Kalka Bakhsh. It has already 
been stated, how that portion of the pro¬ 
perty of Ganga Bakhsh, which she receiv¬ 
ed after his death, devolved after her death. 
But the evidence as to the devolution of 
her husband’s property which was held by 
her till her death is not so clear. This 
much is clear, however, that the lady had 
sold some of her husband’s property to 
the Raja of Oel and after her death Ajudhia 
Singli and Khanjan Singh instituted a 
suit to set aside that sale. The suit was 
decided on the lUth April, 1901, The judg¬ 
ment is Ex A-87. It was decreed in favour ■ 
pf the plaintiff'*, the sale being set aside. 
This decision was upheld on appeal by the 
Court of the Judicial Commissioner on the 
29th May, 1903 (judgment Ex. A-88) and 
affirmed by their Lordships of the Judicial 
Committee on the 7th February, 1907 (judg¬ 
ment Ex. A-89). reported as Deputy Com.- 
missioner of Kheri v. Khanjan Singh (1). 
After the decision of the Indian Courts in 

% 4 4 

favpur of the plaintiffs but before the deci¬ 
sion of their Lordships of the Privy Council, 
Ganesh Singh and others instituted a suit 
for their share in the property. The plaint 
is dated 5th November 1901 (Ex. A-93 and 
Ex. A-113). The dispute was referred to 
arbitration and decided on the 14th Ma^ 
1905 (decision Ex. A-84). Under the arbi¬ 
trator’s decision a division of the property 
was made amongst .all the parties. These 
are the instances affecting the family of the 
parties. 

We next come to the alleged proof of the 
custom in families of the same tribe un- . 
connected with the families of the parties. 
The learned pounael for the appellants did- 
not in his argument lay stress upon all the 
instances which had been put forward in 

the trial Court. We were referred in this 

« • • 

(1) 29 A. 331; 5 0. L. J. 341; 11 0. W. N. 47i: 4 A. 

L. J. 232; 2 M. b, T. 145; 17 M. L. J. 233; 9 Bom. L. R, 
591; 10 O. C. 117; 34 1. A. 72 (P. 0.).|. 
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of the hgfUtndnt to the wajib’Ul- 
autnber of villages held by 
Ajit Mali Gaur Rajputs in the Sitapur Dis¬ 
trict. These are the wajib ul-ataes to which 
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'.particularly erred: 

Madnaput 

Ex. A-24 

Sariia 

Ex. A lOl 

Sareli 

Ex. A-lOO 

Dhannanput 

Ex. A-99 

BhbgibUr 

Ex. A 41 

Para 

Ex. A-ti5 

Jharia 

Ex. A-105 

PAfewa 

Ex. A-20 

Bahadurpur 

Ex. A-109 

Kochalia 

Ex, A-38 

Pakhanianpur 

Ex. A-39 

Keshopur 

Ex. A-22 

Tihar 

Ex. A-23 

Purai Raipur 

Ex. A-33 

Harni 

Ex. A-34 

Nawa Mahmudpur Ex. A-48 

Dharnag 

Ex. A-49 

Gondwa 

Ex. A 73 

Ramnagar 

Ex. A-43 

Hathia 

Ex. A-44. 


The rule of succession laid down in 
these Vi}djib-ul araez is for the most part 
much the same as the rule of succession 
laid down in the Umri wajib~ul araez^ and 
there is nothing in them which need be 
quoted in this part of the judgment. It is 
sufficient to say here that not in a single 
one of these wajib~uL araez is there any 
recital of such a custom as the custom set 
forth by the appellants. 

We shall now take in order the 26 in¬ 
stances upon which the learned Counsel for 
the appellants lays stress. He did not 
refer to the remainder. The first of these 
is what the learned Subordinate Judge 
called the 4th instance and refers to the 
devolution of the property of Zalim Singh 
upon the death of his widow Muna Kuar. 
She died about i8.a. The next instance 
(which the learned Subordinate Judge 
called the 5th instance) is in respect of the 
property of a certain Dalthamman Singh 
in the same village of Madnapur upon the 
death of his widow Narain Kuar who died 
about J917. The third instance (which 
the learned Subordinate Judge called the 
fith instance) is in respect of the property 
of a certain Kandhai Singh of Baseti 
which devolved after the death of his 
widow Musammat Bhagwana 'I'he fourth 
instance (which the learned Subordinate 
Judge called the 7th instance), is in res¬ 
pect of the property of a certain Subha 


Singh of PaSaika whd died abbut 1893. 
The next instance (which the learned Sub¬ 
ordinate Judge called the 8th instance) is 
in respect of the property of a certain Aju* 
dhia Singh of Kamaria. The next instance 
(which the learned Subordinate Judge called 
the 9th instance) is in respect of devolu¬ 
tion of the property of Kesri Singh of 
Jharia and Para on the death of his wido^. 
The next two instances (which the learned 
Subordinate Judge called the lOUi and 
11th instances) are also from the villages 
Jharia and Para. The next instance 
(which the learned Subordinate Judge call¬ 
ed the 12th instance) is in respect of the 
devolution of the property of Bahadur 
Singh of Parewa. The next three instances 
(which the learned Subordinate Judge 
called the 13, 14 and 15th instances) are 
from the village Tika, Bahadurpur. The 
next two instances (which the learned 
Subordinate Judge called the 18th and 

are from the village Bar- 
ehhata. The next instance (which the 
learned Subordinate Judge called the 20th 
instance) is also from the village Barchhata. 
The nett two instances (which the learned 
Subordinate Judge called the 21st and 22nd 
instances) are from the village Keshbpur. 
The next instance (which the learned ^b- 
ordinate Judge called the 23rd instance) is 
from the village of Parai Raipur. The next 
three instances which the learned Subordi¬ 
nate Judge called the 26th. 27th and 28th 
instances) are from the village Nawa Mah- 
mudpur. The next instance (which 'the 
learned Subordinate Judge called the 32nd 
instance) is from the village Narsohia. The 
next instance (which the learned Subordi¬ 
nate Judge called the 35th instance) is from 
the village Ramnagar. The next instances 
(which the learned Subordinate Judee 
called the 40th and 41st instances) are from 
the village Hathia, and the last instance 
^ learned Subordinate Judge 

called the 42nd instance) is from the villaffe 
Ramuapur. The learned Counsel did not 
press any other instances mentioned in 
ment^^^°*'^ Subordinate Judge’s judg- 

We shall first consider the value of the 

by the plaintiffs to estab¬ 
lish that the custom in question exists in 
their own family. Their family is a fami ” 

propelII 

Itis afainily with a history of its own •'« 

18 clear from the via jib-ul-araez of ’the 
lages poseeeged by its members. Jn 
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!Ex. A-3 the wajih-uharz ofi the village of 
Mahanandpur there ie a statement that that 
village was captured about the year 1770 
by Mehrhan Singh and the other sons of 
Bakhat Singh. In Ex A-11 the wajih-ul- 
arz of Mnmtazpur, there is a reference to 
the ancestors of the family having in the 
period directly after the death of the 
Emperor Aurangzeb carved out their estate 
by taking possession, wherever they found 
it possible to subjugate. The whole of 
these wojib'Ul araez show that the family of 
Bakhat Singh, to which the parties belong, 
has an individual history, and would not 
necessarily follow the same principle of 
Buccespion as other families of Ajit Mali 
Gaur Rajputs in the Sitapur District. It is 
clear from the quotations, which we have 
alreadj' given from the relevant portions 
of the wajib-ul-araez affecting .succeFsion 
in the family, that at the time when those 
wajib-ul-araez were prepared about 1870 or 
1871 the members of the family had clear 
views as to what the rules of succession 
were in their family. It is asserted every 
where by them that in contravention of the 
ordinary Hindu Law daughters and daugh¬ 
ters' sons have no right of inheritance in 
their family. There is a custom restrain¬ 
ing adoption. There are other customs. 
But it is to be noted, that although these 
wajib ul araez lay down rules as to succes¬ 
sion and as to the rights of widows which 
in many ways differ from the rules of the 
Milakshara Law upon the subject they do 
not contain a suggestion that when a 
branch becomes extinct Cwhetherthe last 
member has or has not left a widow who 
will obtain a widow’s estate) the succession 
is tn be otherwise than the succession of 
the Mitakshara Law, or in particular, that 
there is to be such a special custom that 
set up by the appellants, whereby the pro¬ 
perty of the last member of the extinct 
branch is to be divided amongst the other 
branches, each branch obtaining an equal 
share irrespective of the degree of near¬ 
ness to the deceased. The waijb-ul-araez 
either state that after the widow’s death 
the nearest male descendant of her husband’s 
family is to succeed, or are silent on the 
subject, and in these circumstances there is 
cumulative evidence, not only contained 
in what the waijb ularaez state but also in 
wliat thev do not state, which goes to 
disprove the existence of such a custom. 
The value of entries in the wajib ul araez 
was formerly the subject of much discus¬ 
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sion in many cases in Oudh. But there is 
now an authoritative pronouncement of 
their Lordships of the Judicial Committee 
which, in our opinion, must be considered 
as a guide in awarding weight to the en¬ 
tries in these documents. In Balgobind r, 
Badri Prasad (2) which was an appeal in 
a suit from Oudh, their Lordships at 
page 201* have said: “Settlement Officers in 
recording customs in wajib-uUaraez have 
to perform duties which the Government 
orders them to perform. 

“One of these duties was to record cus¬ 
toms as the Settlement Officer found them 
and not as he might think they ought to 
be. When it is not shown by reliable evi¬ 
dence that the Settlement Officer neglected 
to perform his duty or was misled in re¬ 
cording a custom, and it does not appear 
that the statement of the custom is am¬ 
biguous, the record in a wa jib-ul-arz of a 
custom is most valuable evidence of the 
custom, much more reliable evidence than 
subsequent oral evidence given after a 
dispute as to the custom has arisen. 

“There was no evidence to prove or even 
to* suggest that the Settlement Officer in 
stating the custom as he did in the wajib- 
ul arz had in any way neglected his duty 
in ascertaining what the custom was, or 
was misled as to the custom; nor was there 
any evidence given in this suit in denjal 
of or at variance with the custom. 

“Their Lordships find that the custorn 
excluding daughters .and their is.sue from 
inheritance w^s proved^’’ 

Now here it is clear from the waijb-ul- 
araez ihewse\vea, that the Settlement Officer 
took trouble to ascertain the opinions of the 
leading members of the family, as to what 
the customs of succession were. He record¬ 
ed certain definite customs of succession, 
and in most instances recorded what should 
be the succession on the death of a widow. 
In this record it is made clear, that such 
succession is to be by the rules of the 
Mitakshara. and that there is no special 
custom in contravention of the rules of the 
Mitakshara Law. In these circumstances 

it would require an overwhelming amount 
of evidence to esJahlish the existence of 
such a custom in face of the entries in the 
wnjib-vl nraez There is oral evidence, hut 

(2) 74 Tnd, Tas 44fl; 50 I. A. 19fi; 21 A. L. J 578; 
A. I U 1923 P. C 70: 0 O. & A. I,. R. 581: ‘6 0.0. 
217: 45 M L J. 2P9: 45 A. 413; 38 0. L. J. 302: n923) 

M. W. N. 799: 33 M. L.T. 317; 10 O. L. J. 368; 29 C. W, 

N. 4fi5 (P. C.) . .1^ 
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we agree with the learned Subordinate 
Judge that the oral evidence is of no value. 
There is no evidence of the existence of 
such a custom in the family ever having 
been affirmed in the judicial decision. 
There are three instances put forward and 
three instances only, and all thpse instances 
are stated to have taken place after the 
W3,jib ul araez had been prepared. The 
evidence in support of these instances is 
not in itself of weight in any individual 
case. The learned Subordinate Judge has 
discussed it at length and carefully. We 
take the first instance. If Ranjit Singh 
predeceased Narpat Singh, the circum¬ 
stance that Ranjit Singh’s property was 
divided into three equal shares, each of 
which went to each branch, would afford no 
evidence of a devolution contrary to the 
Mitakshara Law, for Jaskaran Singh who 
succeeded to -J-rd, Narpat Singh who succeed¬ 
ed to |rd, and the sons of Madho Singh who 
succeeded to |^rd were all in the same degree 
from the common ancestor. It was for the 
aopellants to prove their case affirmatively. 
The evidence as to whether Narpat Singh 
did or did not predecease Ranjit Singh was 
vague to a degree. We consider that the 
learned Subordinate Judge rightly laid 
considerable stress on the fact that Snbha 
Singh plaintiff No. 2 who was the son of 
Narpat Singh deposed at o. p. 10 that 
Ranjit Singh had died in 1877 or 1878. 
After consideration we agree with the con¬ 
clusion of the learned Subordinate Judge, 
that it is not established that the property 
of Ranjit Singh devolved after his death 
according to a rule of succession other than 
the rule of succession known to the Mitak¬ 
shara Law. 

We come to the second instance. It cer¬ 
tainly appears that on the death of Musam- 
mat Mankoa the widow of Ganga Bakhsh, 
the Kewal Singh branch received h of the 
property and the Mehrban Singh branch 
received i of the property but it is to be 
noted that in no circumstances would Har- 
deo Bakhsh have received more than J. He 
was entitled to \ by succession under the 
Mitakshara Law. The remaining moiety 
should have gone to Ajudhia Singh, Bha- 
wani Singh then being dead. There is 
evidence which goes far to explain, how 
Ajudhia Singh obtained less than what he 
should have obtained and how other mem¬ 
bers of Mehrban Singh’s branch obtained 
more. Rustam Singh stated at o. p 7 that 
Aj udhia Singh was a very simple man and 


always went by what Hardeo Bakhsh told 
him. This statement was to a certain ex¬ 
tent supported by plaintiff No. 2 Subha 
Singh under cross-examination for he stated 
at page 42 that at the time the advice of 
Hardeo Bakhsh and Ajudhia Singh used to 
be respected and that Ajudhia Singh was 
older than Hardeo Bakhsh. We do not 
accept the suggestion that the family was 
joint at the time. It appears to us that the 
family .was separate, but wo do not consider 
that there is anything in the instance which 
would goto showthat the distribution, which 
gave Hardeo Bakhsh Singh his full share 
under the Mitakshara and Ajudhia Singh 
something less, was anything more than an 
arrangement which Hardeo Bakhsh thought 
just and fit, and we do not believe the evi¬ 
dence, which is to the effect that it was to 
carry out an old custom of the family. The 
vague description of the parties as heirs in 
no way establishes the existence of such a 
custom. 


We now come to the third instance, and 
we are of opinion that the evidence here 
is far from supporting the existence of a 
custom. The most important part of the 
evidence upon this point is contained in 
the proceedings in the suit brought by 
Ajudhia Singh and Khanjan Singh, to set 
aside the deed of sale executed by the 
widow of Kalka Bakhsh. The judgment of 
the Subordinate Judge in that suit (Ex. A-1 
87) shows that Ajudhia Singh instituted 
the suit as the nearest reversioner joining 
as plaintiff the widow of his deceased bro¬ 
ther Bhawani Din and also joining Khanjan 
Singh, on the allegation that he was joint 
with him. Upon Ajudhia Singh’s death 
Rustam Singh and Parwan Singh his sons 
were substituted as plaintiffs. The plaint 
clearly shows that Ajudhia Singh claimed 
possession as nearest reversioner. There 
was no suggestion made that there was a 
custom under which the estate had descend¬ 
ed to all branches. The suit was brought 
clearly under the Mitakshara Law. The de¬ 
fendant contended that the plaintiffs were 
not the nearest reversioners. The Judge 
appears to have decided that Ajudhia Sineh 
and Kalka Bakhsh formed the membera^f 
a joint Hindu family, but decided further 
in the alternative that if there had been 
separation Ajudhia Singh was the nearest 
reversioner The decision turned verylarce- 

"Whether the widow 
of Kalka Bakhsh had a right to alienate the 

property, and the Judicial CommissiouM'e 
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Court, fiading that she had no right to 
nlienate the" property, dismissed the appeal. 
In appeal it was again argued that Ajudhia 
Singh was not the nearest reversioner. It 
was again decided that he was the nearest 
I'eversioner (Ex. A-8d). When the appeal 
was decided by their Lordships of the 
Judicial Committee (Ex. A-89) they stated 
in their judgment; “Man Kuar died on 
the 31st May, 1894, whereupon the estate of 
her husband passed to his then next male 
heir Ajudhia Singh and on the 21st Feb¬ 
ruary 1899 Ajudhia Singh (with another 
w^ho need not be further noticed) instituted 
the present suit.” In this appeal the ap¬ 
pellants apparently did not press the point 
that the lady was entitled to transfer the 
property in absence of legal necessity and 
the appeal was only argued upon the ground 
that legal necessity existed. It is clear 
that in this suit Ajudhia Singh put himself 
forward as entitled to succeed on the ground 
that he was the nearest reversioner to 
Kalka Bakhsh under the Mitakshara Law. 
Now it is true that after this suit had 
been decided other members of the family 
instituted the second suit of which the 
plaint is Ex. A-93 and here for the first time 
we find a reference to the custom which 
i-4 now alleged. In that plaint it was stated 
that the custom prevailing in the family of 
the parties is this that after the death of 
the original proprietor and his widow in 
the absence of male issue the property left 
by him is divided in equal shares among 
the surviving members of the family ac¬ 
cording to the degree of relationship and 
this- is the custom generally prevailing 
among the Thakurs of the Gaur community. 
Tlie arbitrators, however, did not touch tjie 
point, and apparently they were not asked 
to do so. In their decision Ex. A'94 they 
say: ‘ We arbitrators in view of our powers 
given in the agreement, do not make any 
inquiry about custom” and continued that 
tlie reason why they were giving a Cf»rtain 
portion of the property’ to the plaintiffs was 
because the plaintiffs in the suit before 
them had assisted the plaintiffs in the pre¬ 
vious suit in conducting the litigation. 
Subha Singh plaintiff No. 2 at o. p. 34 
admits that under this award he received 
about 1/lOth of v^hat he claimed under the 
custom. 

There was another suit of 1907, the plaint 
in which is Ex. A-90 In this suit Khan- 
jan Singh, Kedar Singh, Parwan Singh and 

iiustam Singh sued for a declaration that a 


transfer made, by Hatdco Bakhsh’s widoW 
Umrai Kuar had been made without au¬ 
thority. There is no reference to the cus¬ 
tom in that plaint and the plaintiffs sued as 
reversioners under the Mitakshara Law. The 
lady’s written statement is .Ex. A-9i. In 
this she accepted that the inheritance would 
be by the Mitakshara Law but asserted* that 
the plaintiffs were not the sole reyersiqnerS. 
The suit was decreed by judgment of the 
21st October, 1907, (Ex. A-92) and it waS 
decreed in. favour of the plaintiffs as rever¬ 
sioners. As we read the evidence on this 
point, so far from establishing that there wUS 
such a custom as that alleged, it goes to show 
that there was no such Custom. In CkandikcL 
Bakhsh v. Muna Kunwat (3) which is a de¬ 
cision of their Lordships of the Judicial 
Committee in reference to an almost similar 
allegation of custom which was set Up by 
Ahban ThUkurs in the Sitapur District their 
Lordships say at page 280*; 

“In support of the appellant's claim therS 
was in evidence a judgment which was not 
much to the point, some oral testimony 
which was anything but satisfactory, certain 
wajih-ul araez which on examination are 
found to prove nothing, and 18 instances 
of succession which were put forward as 
demonstrating the existence of the alleged 
custom. The Judge of first instance con¬ 
sidered these instances conclusive. The 
Judicial Commissioner who delivered the 
judgment of the Court examiner! them in 
detail. He found that four had not been 
established, that ten must be regarded as 
doubtful, that two were not necessarily true 
examples of the alleged custom, and that 
remaining two might be taken as proved.” 

They continued later: 

“The result is that in support of the 
alleged custom four instances at most can 
be adduced, and those of a comparatively 
modern date, and that there is no other 
evidence. It is obvious that a family 
custom in derogation of the ordinary laW 
cannot be supported on so slender a founda¬ 
tion.” Here the evidence is even weaker. 
The wajih-ul-araez not only prove nothing 
to support the alleged custom but actually 
disprove the existence of such a custom. 
The oral testimony is of no value at all. 
There are only three instances produced 
from the family. The evidence has failed 
upon the first instance. Upon the second 

(.'ll 24 A. 27.'!; 20 I. A. 70; 6 0. W. N. 425; 4 Bom. L. 
R. .17fi; SSar. P. C. .1. 2.1.1 (P. 0 ). 

"•Pago of 24 A.— 
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■ instance our conclusion is that the 'arrange¬ 
ment arrived at was a family arrangement 
(irrespective of any allegations of custom) 
which^was obtained owing to the personal¬ 
ity of Hardeo Bakhsh Singh. The third 
instance actually goes to disprove the 
existence of the alleged custom. Upon this 
evidence iwe can arrive at an affirmative 
conclusion that there was no such custom 
in the appellants’ family. 

This being the case little advantage 
will be gained from a close scrutiny of 
the instances produced by the plaintiffs 
of some such custom, as the custom 
which they alleged, having been given 
effect to amongst families of the Ajit 
Mali Gaur Rajputs of the Sitapur Dis¬ 
trict, with whom they are not actually 
connected except by the common tie of an¬ 
cestry from Ajit Mai. We consider, how¬ 
ever, that the arguments of the learned 
Counsel for the appellants on this part of 
the appeal deserve more than a summary 
rejection. We have to note in the first 
place that we are not satisfied that there 
is such a cohesion among these separate 
families as would justify the conclusion 
that there is anything of the nature of 
a tribal custom which would affect families 
other than the family having a particular 
custom. We do not find that there is such 
an allegiance to a common head or to 
common rules of life amongst these Ajit 
Mali Gaur Rajputs as would provide the 
foundation for such a tribal custom. Our 
view is based largely upon an examination 
of the wajib-ul-araez themselves. There is 
no uniformity amongst them. ' The wajib- 
ul-arz of Madnapur (Ex. A-24) while stating 
that daughter and daughters’ sons are ex¬ 
cluded from inheritance (it is clear from all 
the wajib-ul-araez that the families of these 
Ajit Mali Thakurs do exclude daughters 
and daughters’ sons from inheritance) states 
that after the death of a widow the share 
devolves on the rightful heir. Most of 
these wajib-ul araez lay down rules similar 
to the rules laid in the Umri wajih-ul-arz. 
The Pakhanianpur wajih-ul-arz (E.x. A-3y) 
states that when a widow dies all the co- 
sharers who had joined shall divide the 
assets amongst themselves in equal shares, 
but this is not a custom that the inherit¬ 
ance is to go in equal shares to the branches. 
The Hathia wajib-ul-arz (Ex. x\.-44) lays 
down a very vague rule that after the 
widow's death the other deserving heirs 
dhall become owners of-her share. 
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The Madnapur wajib-ul-atg is directly 
against the alleged custom. The Pakhanian¬ 
pur and Hathia wajib-ul-araez lay down a 
custom in derogation of the Hindu Law 
but It IS not the custom which the appel¬ 
lants assert. The remaining 17 wajib-uU 
araez lay down no rule on the subject in 
derogation of the ordinary law. There ie no 
uniformity and no certainty. All this is 
against a tribal custom lu respect of the 
oral evidence produced it is sufficient to 
say that we agree with the learned Sub¬ 
ordinate Judge m finding it most unsatis¬ 
factory. From the necessities of the case 

documentary evidence 
upon these points would ordinarily be un- 

circumstance cannot 
assist the appellant. The documentary 
evidence is mainly to show that after a 
certain mans death his property devolved 
in certain instances in a manner which 
appears at first sight not to be the manner 
m which It would have devolved under the 
M.takshara Law. This evidence however 
in no way states the existence of a custoto 
andleaves the reason for the devolution 
obscure. It is impossible, in our opinion! to 
find in favour of custom upon such 
materials, h urther, none of the instances cf 

such a peculiar devolution occurred until 
after the iaa;( 6 ..MZ-ar-ae 2 had been prepared 

Ihereis no evidence of judicial decisions 
111 support of such a custom and we find 
that on one occasion when the matter came 
before the Courts it was decided that no 
such custom existed. Exhibit A-fiCis the 
decision of the District Judge ofSitapm- in 
appeal dated 26th July, 1305, in wfficii on 

°° ‘he part of a Gaur Rzjput 1o 
establish such a custom as is asserted now 

Even if it had been established fas it baH 
not been established) that there were manv 
instances of property havinJ^ ^ ^ ^ 

amongst families of Aj’it Mali Ganr^p''^ 
in the Sitapur District unconnecteH^J 
theappellauts’ family under a rute^ ^ ^ 
cession not compatible with the Mitak' 
shara Law, not attributable to a nWva^ 
arrangement, and only comnatihu 

the existence of such a 
appellants alleged the cirenm 

not have assisted the appellants ®nn^ 
view of the law which K under the 

the Judicial OommLsioTer's 

many years aod with whLt ^ 
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drapal Kuar (4) a Bench of the Judicial 
Commissioner’s Court laid down the 
principle Ejffecting such a case as 
follows:— 

“It was suggested that the defendants 
are not entitled to set up both a family 
custom and what has been called in this 
case a tribal custom and we were referred to 
two cases in support of this proposition : 
One was that of Bkai Narindar Bahadur 
Singh V. Achal Ram (5). In that case only 
a family custom was pleaded. The other 
was that of Raja Rup Singh v. Rani Baisni 
(6). All that that case shows is that in¬ 
stances of succession must be shown to 
have taken place in the family when a 
family custom is pleaded. These two cases 
do not support the contention advanced. 
There is no* objection to a party pleading 
that a custom obtains both in a family and 
in the tribe to which that family belongs but 
he must, of course, prove that the custom 
is binding on the family whether he con¬ 
fines his evidence and plea to the family 

or not.” 

In this view of the law the appellants 
would fail even if a custom obtained in 
the tribe because they have not establish¬ 
ed that it is binding on the family and 
the evidence goes to show that it is not 
binding on the family. There have been 
other decisions of the Judicial Commis¬ 
sioner’s Court but they do not carry the 
matter any further. 

We have already quoted the decision in 
Chandika Bakhshv. Muna Kunwar {^). There 
is an earlier decision of their Lordships of 
the Privy Council in Thakur Horihar Baksh 
Singh y'Thakur Uman Parnhad {7) in which 
in a case which also came from theSitapur 
District it Was asserted that there was 
a custom prevalent among the PanAvar 
Rajputs that if a branch of a family had 
become extinct the other branches would 
take the estate in equal shares. At page 30b* 
their Lordships found against the existence 
of such a custom. It appears to us not 
unlikely that amongst certain Rajput fami¬ 
lies in the Sitapur District there has been of 


\t] 20 ^ 0 . 649^20 1. A. 77; 6 Sar. P. C-J- ^0; 17 Tnd. 
Jur. :U9; Uafuine cS: Jackson a P. C. No. 128. 10 liid. 

u'l A^'l49: 4 Snr. P. C. J. 533; A. W. N. 

fift* Hind Dec. (N. 6«) 902 (P. C.)* 
i r Ur! 14 T. A. 7:11 Incl ,lur. 4 S«r, P. 
c, J A- Jackson's P. 0. No. 95; 7 Ind. 

1)r- e. (n h.' 190 f P. C.^j_ __ 
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late years a tendency to create such a rule a« 
the rule set up by the plaintiffs, and that in 
certain instances it may very well be that 
the principles underlying such a custom 
have been applied to the devolution of pro¬ 
perties. This circumstance in no way shows 
that such a custom existed in any instances. 
The principles upon which such cases 
should be decided were laid down by 
their Lordships in the year 1872 in Ram- 
lakshmi Ammal v. Sivanantha Perumal 
Sethurayar {S) and have been applied on 
subsequent occasions by their Lordships. 
Their Lordships at page 585* state: 

“Their Lordships are fully sensible of 
the importance and justice of giving effect 
to long established usages, existing in 
particular Districts and families in India, 
but it is of the essence of special usages,, 
modifying the ordinary law of succession 
that they should be ancient and invari¬ 
able: and itis further essential that they 
should be established to be so by clear 
and unambiguous evidence. It is only 
by means of such evidence that the Courts 
can be assured of their existence, and 
that they possess the conditions of antiquity 
and certainty on which alone their legal 
title torecogaition depends.” 

Upon these conclusions we dismiss the 
appeal with costs, 

z. K. Appeal dismissed. 

(8t 14 M T A. 570; 17 W. R. 552; 12 B. L. R. 396; 2 
Suth. P. C. J. t03: 3 Sar. P. C. J. 108; 20 E. R. 898 
(P. o.). _ 
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ALLAHABAD HIGH COURT. 

First Civil Appeal No. 496 op 1924. 

Co^^ECTED WITH FlKST APPEAL No. 18 

OP 1925. 

June 18, 1926. 

Present; —Mr. Justice Kanhaiya Lai and 
Mr Justice Ashworth. 

SKIPPERS & CO., Ltd., CALCUTTA 

—Plaintiff—Appellant 

versus 

E. V. DAVID AND OTHERS— 
Defendants—Respondents. 

C. P. C. (Act V of 1908), 8. $0—Suit against Official 
Receiver — Notice, whether nccessai'y—Vendor and pur¬ 
chaser- Sale of moveable and immoveable property — 
Lien for unpaid purchase-money, enforcement of — 
Moveable property, detennination of. 

A certain Company sold all its assets to a purchaser 
and llie salc-dccd covered not only the immoveable pro¬ 
perty and lessee rights of the Company but also the 
good-will nud interest and book debts and the benefits 
of all contracts and engagementa owing to or entered 
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Into by the Company and tbe moveable plant furni- 
• tnre, trade machinery, stocks and all other accessories 
and all other goods of any kind whatsoever lying or 
to be found at the Company's business premises. 

' There was a provision that the company shall have a 
' lien and charge on all the immoveable and moveable 
-property sold under the deed for securing payment of 
the. balance of the purchase-money or any portion 
thereof that may remain unpaid or become due to the 
Company, The purchaser thereafter became an in¬ 
solvent and a suit was brought on behalf of the Com¬ 
pany against the OflBcial Receiver who was in charge 
of the estate of the purchaser to recover the balance 
of the purchase-money by enforcing the lien against 
the moveable property of the purchaser. The Official 
Receiver did not deny the lien of the Company but 
was directed by the District Judge to resist the suit 
for the purpose of settling certain matters : 

Held, (1) that no notice under a. 80 of the C. P. C , 
was under the circumstances of the case required to 
be given to the Official Receiver before the institution 
of the suit ; 

(2) that the language of the sale-deed confined the 
charge against the immoveable and moveable property 
of the Company to such propert.v as was sold by the 
Company to the purchaser and that the charge could 
not extend to any property subsequently acquired by 
the purchaser ; [p. 140, col. 2.'j 

(3) that for the purpose of the enforcement of the 
charge, however, all moveable property found at the 
premises sold by the Company must, in the particular 
circumstances of the case, be presumed to be property 
which had been comprised in the sale-deed, unless it 
was established by the defendant that any portion of 
such property had been acquired by the vendee sub¬ 
sequently to the sale, [p. 141, col. 1.] 

First appeal from a decree of the Second 
Subordinate Jud^e, Oawnpore, dated the 
2nd September, 1924. 

Dr, K. N. Katju, for the Appellant. 

Messrs. P. L. Banerji and U. S. Bajpaif 
for the Respondents. 

JUDGMKNT.—These cross-appeals 
arise out of a suit brought by Skippers 
& Co., Ltd., Calcutta (now in liqui¬ 
dation) through the liquidator William 
Duchatel Woellworth against Mr. E. V. 
David, Official Receiver, Oawnpore, Mr. 
Frank Skippers and one Jairam Das. Up 
to July 1922 Skippers & Co., Ltd., a 
Calcutta firm owned a business in Calcutta 
with a branch at Oawnpore. The Cawn- 
pore branch was managed by Mr. Frank 
Skippers defendant No. 2. On the bth of 
July, 1922, a sale-deed was drawn up 
whereby Skippers & Co., Ltd. sold the 
assets of the firm at Oawnpore to Mr. Frank 
Skippers. John Skippers and M Skippers 
were made parlies to the sale-deed as 
vendors, but this fact has not been con¬ 
sidered of any importance in the present 
litigation. The sale-deed purported to 
convey the business at Oawnpore of Skip¬ 
pers & Go., Ltd., Calcutta, and was to in¬ 
clude not only the branch known as the 


uiucB uittuou uuc also a Diancn known 
as the Oawnpore Motor Company situated 
on the Mall, Oawnpore. The sale was to 
cover also not only immoveable property 
and lessee rights but also “the good-will 
and interest and book debts and the bene¬ 
fits of all contracts and engagements 
owing to or entered into by the said Coip- 
pany’s business at Oawnpore, and the move¬ 
able plant, furniture, trade machinery, 
stocks, cars and all other accessories and 
all other goods of any kind whatsoever 
now lying or to be found at the Company’s 
business premises at Oawnpore except any 
goods sent on consignment sale account 
^om Goodrich Tyre Agency Calcutta. 
There was a provision that tbe vendor Com¬ 
pany “ shall have a lien and charge on 
all the immoveable and moveable properly 
sold as aforesaid for securing payment of 
the balance of the said purchase money or 
any monies that may remain unpaid or be¬ 
come due to the Company hereunder or 
otherwise which lien, and charge shall be 
subject only to a charge about to be creat¬ 
ed thereon in favour of the Imperial Bank 

of India or some other Bank, Company or 

person to secure an advance to the pur¬ 
chaser to the extent of rupees two lakhs 
and fifty thousand and the purchaser 
covenants further with the Company to 
execute and register a legal mortgage of 
the said property as and when required 
by the Company with full powers of sale 
and realisation and also not to create or 
allow any security or incumbrance (excent 
as aforesaid) to rank in priority to or pari 
passu with the Company’s rights here¬ 
under. Ihe price fixed was Rs 4 iinn 

of which Rs. 2.50,000 were paid dotf’a °d 
the balance was to be paid a year 
the 6th of July, 1923. The deeTwas 
tered at the Sub-Registrar’s office Cal^ 
pore, on the 30th October, 1922 andVo^^^Z 
of Rs. 2,50,000 acknowledged ' There 
endorsement showing thit the sale deed 

was to be handed at the request of M. 

Frank Skippers, vendee to an office, i 
what was then known as the Tatn T ^ 

trial Bank and is now known as fht 

Bank of India, LimitX Tr 

ground that Mr. Frank Skinn^^^ common 

to pay the Rs. 2..t0 000 whTeh 

at the time of registration borrS 

lakhs of rupees from this Bant u 
raised Rs. 50,000 in some® X,\va « 

common ground that on the 30 h of 
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Frank Skippers applied to be made insol¬ 
vent, and that Mr. E. V. David defendant 
No 1, the Official Receiver, was made ad 
interim Receiver of his property. The ba¬ 
lance under the sale-deed became payable 
on the 6lh of July, 1923, 

The present suit is brought against the 
Official Receiver, Mr. Frank Skippers and 
one Jairam Das, who is said to have given 
a surety bond for the payment of the 
balance of the purchase price, and it asks 
for a decree for Rs. 1,90,673-9 with costs 
and interest by enforcement of the charge 
on the property. It also asks for a sale 
of all the property in the possession of the 
Official Receiver or Frank Skippers. 

The suit was resisted by Mr. E. V. David 
Official Receiver mainly on the ground that 
he should have had notice under s. 80 of 
the C. P. C., and that the charge could 
not be enforced against the moveables in 
the possession of the firm at the date of 
the suit, and that the Central Bank which 
advanced Rs. 2,00,000 to Mr. Frank 
Skippers had a prior charge under the 
sale-deed against any property sold. Jai¬ 
ram Das defendant No. 3 admitted that 
he was liable, but only for such balance 
as might he due after proceeding against 
the moveables, etc,, under the charge set 
up by the plaintiff, which charge this de¬ 
fendant admitted as claimed. 

The Subordinate Judge of Cawnpore 
decided as a preliminary point the ques¬ 
tion of notice. He held that the Official 
Receiver was a Government servant but 
that no notice was required in a case of 
this kind, as the Official Receiver was only 
impleaded as being in possession of the 
assets, and not for any act done by him 
in his official capacity. He then decided 
that the charge only extended to move¬ 
ables which formed a part of the property 
sold by the plaintiff firm on the 6th July, 
1922, and did not extend to subsequently 
acquired moveables. He rejected the claim 
of the Central Bank of India, Limited, to 
any prior charge on the assets of Mr. 
Frank Skippers. Accordingly he gave a 
decree against the immoveable property 
in the hands of defendant No. 1, defendant 
No. 2 and against such moveables in their 
hands as were in existence on the busi¬ 
ness premises at the date of the sale by 
the plaintiff firm. He directed that a com¬ 
mission would issue to determine what 
these, moveables were, and directed that 

the list of such moveables as found by the 


Commissioner will be deemfed to be a pi^ 
of the decree. 

A Commissionfer w'&b Appointed, but, as 
might be expected, he was neVer able to 
ascertain what were the moveables on the 
premises when the sale took place, and 
what were the moveables On the premises 
at the date of his holding his inquiry that 
bad been subsequently added. The suc¬ 
cessor of the Subordinate Judge not being 
in a position to carry out his predecessor's 
direction for the additioU to the decree of 
a list of moveable property against which 
the decree was to take effect inserted in 
the decree a direction that no moveable 
property would be proceeded against unleSs 
and until the plaintiff in the course of the 
execution proceedings showed thatthe move- 
able propert^^ against which he asked for 
execution had been in existence at the date 
of the sale. 

Against this decree the plaintiff has ap¬ 
pealed on the ground that the charge 
covered all moveable property and stock- 
in-trade that might be found on the pre¬ 
mises at any date up to the satisfaction 
of the decree. The Official Receiver has 
filed a cross appeal which raises certain 
points. One is that the lower Court was 
wrong, in refusing, on the ground that the 
Central Bank, Limited, was no party to the 
suit, to declare the existence of a prior 
charge in favour of the Bank. Another 
is that, as the plaintiff failed to show the 
moveables to which the charge extended, 
the decree should have excluded any relief 
against the moveables. A third is that 
the suit was premature owing to want of 
notice to him as Official Receiver under s. 
80 of the C. P. C. There are other points 
raised in the petition of appeal but they 
have not been pressed. 

As to the plaintiff's appeal we are of the 
opinion that the language of the sale-deed 
clearly confined the charge against the im¬ 
moveable and moveable property to such 
property as was sold by the plaintiff firm. 
There was no provision as to property sub¬ 
sequently acquired by the vendee. It has 
been argued for the plaintiff firm that not¬ 
withstanding the use of the word “all the 
immoveable and moveable property sold' 
in para. 6 of the sale deed, the circurn- 
stances of the case along with certain 
omissions in the sale-deed clearly indicated 
that it was the intention of the parties to 
the sale-deed that the charge should ope¬ 
rate against all moveables whether in exist- 
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ence on the premises at the date of sale, 
or whether subsequently acquired, before 
the date of enforcement of the charge It 
is pointed out that no list of the move¬ 
ables sold was attached to the sale-deed, 
and that the sale-deed did not contain 
any condition prohibiting disposal of a 
property pending completion of the pur¬ 
chase price. Again it is pointed out that 
what was being sold was a retail business 
as a going concern, and that the parties 
must have been aware that the stock-in- 
trade would change from day to day, so 
that it would be absurd to suppose that 
the charge was to be confined to the stock 
in existence at the date of sale, inasmuch 
as the charge would not come into effect 
until a year, later. There is some force 
in these codtentions, but at the most they 
only amount to saying that the plaintiff 
vendor would have been well advised to 
require a charge different from the ore 
actually imposed by the sale deed. We 
do not consider that any circumstance can 
override the express language of the deed 
which clearly is not sufficient to include 
property not on the premises at the time 
the deed was executed, A case precisely 
on all fours with this case is Tapfidd v. 
Hillman (1). This case was relied upon in 
a previous decision of this Court, reported 
as Anderson v. Bank of Upper India^ 
Limited (2). It is true that in Tapfield v! 
Hxllman (1) what was being sold was an 
inn with its furniture and stock-in-trade. 
The furniture of an inn might not be so 
liable to be displacement and substitution 
as the moveables of a motor shop, but 
wines, spirit and beer are as subject to re- 
^wal as motor spares, etc. In Tapfield v. 
Hillman (1) Justice Coltman remarked that 
it was notimprobable that the parties intend¬ 
ed that the security of the mortgagees 
should extend to the stock and effects 
brought upon the premises from time to 
time to re-place that which was disposed 
of and consumed by the plaintiff in the 
course of his business. But he added that 
they could only look to the language of 
the deed which clearly was not sufficient 
to include property not on the premises. 
In that case the deed spoke of “the furni¬ 
ture scattered in, about, upon belonging to 
the inn." These words are less decisive 
ps reatiicting the charge to property exist- 

c. P.Sll: 7Jur.771. ’ 

{V 29 iBd. Oae. 984; 13 A. L. J. 489; 37 A. 390 




mg at the date of the instrument than the 
words in the present sale-deed are, which 

speak of the charge operating only on pro¬ 
perty sold. At the same time we think 
that under the circumstances of this case 
the lower Court should have held the pro¬ 
perty actually found on the premises at 
the time of the Commissioner’s inquiry to 
be the property actually sold, in the ab¬ 
sence of proof to the contrary by the de¬ 
fendants hios. 1 and 2. The vendee Frank 
Skippers had been Manager of the vendors’ 
firm. Accordingly both before and after 
the sale he was the person responsible for 
^e books of the business at Cawnpore 

ihe burden of proving what property was 

m existence at the date of the sale and 
what was subsequently added was on him 
It might tie taken as extremely probable 

that he added very little, if anything to 
the stock after the sale. He was hard 
pressed to raise the balance of the sale 
money, and it is clear that he would onlv 
order any new stock when it was ureentlv 
needed. We have little doubt that the 
Block found on the premises by the Receiver 
was the balance of the stock sold In the 
circumstances of the case we consider that 
the lower Court should have given tho 
plainUfF a decree agaiast all the^aLets in 
the hands of the Keceiver. The Receiver 
was allowed to convert these assets The 
decree should, therefore, have been aeaiW 

the assets whether in the form of ftocks 
or cash realised. 

As to the cross-appeal it has been stri^nn 

onsly contended by the CounLl for ^h^ 

defendant-respondent that para 6 of thn 

sale-deed should he construed L effect nl 

a prior charge m favour of the BaurnoN 

withstanding that no subsequent forma, 

document was executed between FrZk 

Skippers and the Bank creating a charge 
in favour of the Bank 

principle is invoked that what oTgTt^lo 
have been done by Frank Skippers 

be regarded as having been done ^ ■ 

the mere omission or mistake of 
to get a contract of cbarcrfrei^\?^“J' 
Skippers may be ignored as the 
vendor clearly contemplated 
being created. Jn support of 
ment it was urged that the sale h! 
shown to have been delivered 

this is said to indicate 

only of Frank SkiWrs K 

Plaintiff vendor wh^o^Tas\“LS? 
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prior charge should exist in favour of the 
Bank. Again we are referred to an appli¬ 
cation by Mr. Frank Skippers to the Bank 
for the advance of the two lakhs of rupees 
in which he offered as security not only 
a joint promissory note by himself and a 
rich Indian gentleman Pandit Balbhadar 
Prasad Tewari but also oEered a lien on 
all buildings, stock and outstandings at 
the mills store and motor department. 
Tnere are thus three pieces of evidence to 
be considered in respect of this plea. As 
to para, h of the sale-deed, it is only 
evidence that the parties to the sale-deed 
c:)Qtemplated a prior charge being offered 
to the Bank as security for two lakhs to be 
advanced by the Bank. As regards the 
application to the Tata Bank for the loan, 
this is no evidence that the Bank accepted 
the offer of a charge over the property. As 
regards the endorsement on the registered 
pale-deed thatdt was to be handed over at 
the request of Mr. Frank Skippers to the 
Bank, this endorsement loses all force as 
evidence owing to the fact that the sale- 
deed was not produced by the Bank but by 
the plaintiff. Whatever, therefore, happened 
on the day of registration it is clear that 
the plaintiff obtained the sale-deed from 
the Bank. The Bank is not likely to have 
handed over the sale-deed to the plaintiff 
firm if it really understood that a prior 
charge had been created in its favour. We 
are unable to hold that this is a case where 
the charge merely fails by some inadvertent 
act on the part of the perpons concerned 
which equity might regard as being ful¬ 
filled. The probahility is that the Bank 
did not accept the offer of a charge on the 
moveables in view of the fact that it had 
got a promissory note by so substantial 
a person as Pandit Balbhadar Prasad 
Tewari. 

As to the objection that no reference 
should have been made in the decree to the 
moveables as the plaintiff had failed to 
show on what moveables the charge operat¬ 
ed, the objection ceases to be tenable by 
reason of our decision that it must he held 
that all moveables on the premises at the 
date of the preparation of an inventory by 
the Receiver and entered in his list were 
moveables sold by the plaintiff firm and 
subject to the charge. As regards the ob¬ 
jection based on the language of s. 80 of 
the 0. P 0 , we are of the opinion that it is 
not a valid objection. There has been 
much difference of opinion shown by the 


High Courts of India as to the object of s. 80. 
The Bombay High Court seems generally 
to have taken the view that s. 80 applies 
only to suits based on tort. Reference may 
be made to Uajmal Md'n.ickchand Marwadi 
V. Hanmant Avyaba (3), . Cfcil Grey v. 
Co7i£onme7if Committee of Poona (4) and 
Damodav Jagjivan v. Govindji tlivabhai (5), • 
On the other hand, the CalcuUa High Court ■ 
has extended the sectioii to actions arising 
out of a breach of contract, see Ratan Chand ; 
Dharam Chand v. Secretary of State' of r 
India (6). Taking the language of the,- 
section as it stands along with the defini-j 
tion of act in the General Clauses Act; 
where an act will include illegal omission-,; 
that is to say an omission which gives rise 
to a civil action, it is difficult to place any 
restriction on the section which would- 
appear to require notice in all siiits^against 
any person for anything done or omitted by- 
him in his official capacity. There is a 
decision of this Court to which one of us 
was a party which has points of similsrity* 
with the present case [Murari Lai v. David- 
(7)1 It was held that no suU can be insti¬ 
tuted against an Official Receiver in respect; 
of any act done by him in his capacity as 
such a public officer without a prevmuB 
notice prescribed by the Q. P. 0. The; 
relief asked in that suit was one for a. 
declaration of title by the plaintiff in 
property which the Official Receiver had 

advertised for sale in the interests of the 
unsecured creditors. The peculiarity of 
the present case is that the cause of action, 
stated in the plaint is said to be the f^lure. 
of the defendants, that is to say,, the Official 
Receiver, the insolvent and the,; surety ij 
respect of the debt due to the plaintin 
firm to pay the plaintiff firm the balance 
of the purchase-money of the business in 
question. Now the suit is really one for 
establishing and realising a charge over 
property moveable and immoveable. I h® 
Official Receiver did not deny the right oi 
the plaintiff to maintain a charge. He was 
directed by the District Judge to resist 
the suit for the purpose of settling certain 
matters. It does not appear that any act 
or omission can be predicated on the par 
of the Official Receiver as one in respect ox 


(3) 20 B. 697; 10 Ind. Dec (a. 3.) 1033. ^ 

(4) 7 Ind. Can 879 ; 34 B. 583; 12^om L R. 615. 




(R) 27 Ind. Oas. 2.32; 18 O. . ind 

(7) 84 Ind. Cas. 739; 22 A. L. .T. 1116; L. R. 6 A. 108 

3iv.; A. I. R. 1925 All. 241; 47 A. 291. 
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which the suit is being brought. Section 28 
(6) of the Provincial Insolvency Act V of 
1920 says, “the making of an order of adjudi¬ 
cation shall not affect the power of any 
secured creditor to realise or otherwise 
deal with his security, in the same mariner 
as he would have been entitled to realise 
or deal with it if this section had not been 
passed.“ From this it would appear that 
the plaintiff was not bound to make the 
Official Receiver a party and that he is not 
alleging any act or omission on the part 
of the Official Receiver as one in respect of 
which he is suing. It would appear that 
the plaintiff must have recourse to the 
Court to get the property sold, and that 
nothing that the Official Receiver has done 
up to the^date of suit has stood in his way 
of doing this. The Official Receiver is joined 
as a party in whom the property vests for 
the time being and not as the party who 
made a contract or was guilty of any breach 
of it. For the above reasons we think it 
would be unsafe in this case to hold that 
notice under s. 80 was required. 

Accordingly we dismiss Appeal No. 18of 
1925 with costs including fees on the higher 
scale in this Court. We allow Appeal 
No 496 of 1924 and direct that the charge 
shall be enforceable against the moveable 
property entered in the inventory prepared 
by the Official Receiver or the sale-proceeds 
thereof in his hands on the date of the 
decree of the Court below in addition to 
the immoveable property specified in the 
decree. The appellant in Appeal No. 496 
of 1924 will get his costs in this Court from 
the contesting defendant-respondent in¬ 
cluding fees on the higher scale. 

z. K. Appeal No. 18 of 1925 dismissed. 
Appeal No. U96 of 1925 allowed. 
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of Property (.ImendmenO Act (XXVlI of 

1926), 3. 2—Attestation—Act, whether retrospective _ 

Acknowledgment of signature, whether sufficient _ C P 
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power of to record finding on questions of fact _ Inters 

pr^ation of Statutes—Retrospective operation. 

The Transfer of Property (Ameadment) Act of 19?6 




AAA vicACi ueuioio wiittu tuu IDcaDlDgOI 

tho word “attested" ia s. 3 of the Transfer of Pro- 
perty Act is and not to alter the law. It only ex¬ 
plains the expression “attested” and that explanation 
has to be inserted after the word “instrument” in 
8 . 3 of the Transfer of Property Act. The Act is re¬ 
trospective in its operation and applies also to pend¬ 
ing actions, [p. 14fi, col. 2: p. 147, col. 1 ] 

By virtue of the Transfer of Property (Amendment) 

Act of 1926 an acknowledgment by the executant 
of a mortgage of his signature or mark to the 
document before the attesting witnesses is sufficient 
for the proper and valid execution of the mortgage 
document and it is not necessary that they should 
actually see the executant sign the document, fp 147 
col 1 .] * 

In the case of Indian enactments, the marginal 
notes are never the subject of discussion and thev 
should not be held to control the clear meaning of 
the section or to show what the section means when 
the section is not clear, [p. 145, col 2.1 

The preamble and the title of an Act should be read' 
together. [t 6 td.] 

Legislative enactments have no retrospective effect 
thimseTvea°tp lli? col. 20 “ “actments 

Amending Statutes should not be construed as 
havmg retrospective effect if they affect vested rights 

Statutes which are declaratory or explanatorv avA 
to be construed as having retrospective^eflfect as thev 
give an auttioritative explanation ?f the wofdfXases 

or clauses used m a Statute, and whenever theSutute 

SXdi’p®'"'' “• 

fthid ] ° ‘■‘ShUy under the law. 

ap?“atus^e/f“^re^r"d ^a ^ 

- "^-r tpel! 
Second appeal against a decree of tha 

?n 0."s° No.' lito'fwfr' 

peHan^ Ap- 

Mr F. 5^4ryanara2/a?^ct,fo^theResnondar^* 

JUDGMENT.-The only 

second appeal is whether the exponM ^^ 2 
the mortgage-deed sued on Ex A hf 

been proved. The Disfrinf a/t •‘7’, 
that it was validly executed 
plaintiffs suit. "^ThfsuWdfnS' 
reversed the decree of the Dintw!? 
and dismissed the plaintiff’s sni> 

ground that its execution was 

proved. The plaintiff has 

second appeal. Preferred this 

nesses is to the effect that thevd-^f^*^‘“^ 
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Plaintiff’s witness No. 2 says; “I did not see 
the 2iid defendant sign Ex. A or the 1st de¬ 
fendant put her mark in it. It was written 
somewhere.” Plaintiff’s witness No. 3 says: 
“I was not present when Ex. A was written. 
The parties to it came to me and the de¬ 
fendants asked me to. attest it saying they 
executed it.” The judgment of the Sub¬ 
ordinate Judge would be correct but for 
Act XXVII of 1926, for the law was that 
in order to prove the execution of a 
document the attesting witness should 
have actually seen the executant sign or 
put his mark to the document. ActXXVII 
of 1926 which received the assent of the 
Governor-General on the 25th of March, 
1926, was passed in order to get rid of the 
interpretation put upon the word ‘attesta¬ 
tion’ by the Courts. 

Section 2 of the Act is as follows ; "In 
8. 3 of the Transfer of Property Act, 1882, 
after the definition of the word ‘instru¬ 
ment,’ the following shall be inserted, 
namely : ‘attested,’ in relation to an in¬ 
strument, means attested by two or more 
witnesses each of whom has seen the exe¬ 
cutant sign or affix his mark to the instru¬ 
ment, or has Qetn some other person sign, 
the instrument in the presence and by the 
direction of the executant, or has received 
from the executant a personal acknowledg¬ 
ment of his signature or mark, or of the 
signature of such other person, and each 
of whom has signed the instrument in the 
presence of the executant, but it shall not 
be, necessary that more than one of such 
witnesses shall have been present at the 
same time, and no particular form of 
attestation shall be necessary." 

Mr. Satyanarayana for the appellant con- 
^;end8, that by virtue of the new Act the 
ackQOwledgment by the executant of hia 
signature to the document before the at¬ 
testing witnesses is sufficient for the proper 
execution of the document and it is not 
necessary that they should actually see 
the executant sign the document. If the 
attesting witness deposes that the executant 
acknowledged before him his signature or 
mark to the document and that he attested 
the document after receiving such acknow¬ 
ledgment, hie evidence is sufficient to prove 
a valid execution. In this case there is 
finch evidence. The question, therefore, 
ie whether Act XXVII of 1926 applies to 
tlie piesent case. The contention of Mr. 
yurvanaravana for the respondents is 

that Act XXVII of 1926 is an amending 


Act and, therefore, it has no retrospective 
effect and should riot be construed so as 
to affect vested rights and that the 
1st defendant has already acquired a 
benefit by the document not being validly 
executed and he should not be deprived of 
it by a construction of the amending 
Statute which would affect his rights. A 
number of cases have been relied upon by 
both the appellant and the respondent. 
The following principles may be taken as 
established by the cases : — 

1. Legislative enactments have no re¬ 
trospective effect unless explicitly stated to 
be so in the enactments themselves. 

2. Amending Statutes should not be 
construed as having retrospective effect if 
they affect vested rights. 

3. Statutes which are declaratory or ex¬ 
planatory are to be construed as having le- 
trospective effect as they give an authoii- 
tative explanation of the words, phrases or 
clauses used in a Statute, and whenever the 
Statute has to be applied the explanation, 
also should be applied. 

4. No recital in a declaratory or amend¬ 
ing Statute can render void that which has 
been declared by the Courts to have been 
done rightly under the law. 

5. Statutes which affect mere procedure 
are retrospective in their nature. 

In Attorney-General v. Theobald (1) it 
was held that s. 11 of the Customs and 
Inland Revenue Act of 1889 was retrospec¬ 
tive in effect. Section 11 was enacted in 
order to explain the expression "voluntary 
settlement” in s. 38 (c) of the Customs and 
Inland Revenue Act of 1881. Baron Pollock 
observed at page 559* : — 

“The case of Attorney General v, 
Marquis of Hertford (2j in the Oouyt of 
Exchequer is a strong authority that, if 
an Act is in its nature a declaratory Act, 
the argument that it must not bo con¬ 
strued so as to take away previous rights 
is not applicable. The present case is, in 
my opinion, a stronger one in favour of 
the Crown. Here the earlier Act of 1881 

I 

provides what documents are to be stamp¬ 
ed and what property is to be affected, 
describing it as ‘any property passing 
under any past or future voluntary s^ttle- 
ment.’ These words‘voluntary settlement* 
having given rise to doubts, the Legisla- 

(1) (1890) 24 Q.B. D. 557; 62 L T. 768; 38^^ E. 
527. 

(2) (1849) 3 Ex. 670; 18 L. J. Ex. 332; 154 E. R« 

1014. ___ . • • 

■ •Buge of (18U0) 24 y. b. D,—[fid.] —„ 
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ture in 188J passed an Act which, in s. 11, 
sub-s. (1) provides that ‘sub-s. (2) ot s. 38 of 
the Act of 1881 is hereby amended as 
follows.’ Now, although that section be¬ 
gins by using the words ‘is hereby amend¬ 
ed,’ yet the material part is that which 
follows, in sub s. (1), ‘the description of pro¬ 
perty marked (c) shall be construed as if 
the expression “voluntary settlement” in¬ 
cluded any trust. 

.in favour of a volunteer. 

whether such deed or other instrument 
was made for valuable consideration or not 
as between the settlor and any other per¬ 
son.’ Therefore the earlier Act must be 
read as having the meaning declared by 
the later Act. That seems to me to make 
this case perfectly clear.” 

In Attoi^ney General v. Pougett (3) it was 
held that an Act of Parliament made to 
correct an error by omission in a former 
Statute of the same session, has relation 
back to the time when the first Act was 
passed. Even when mistakes in Legislative 
enactments are corrected by a later amend¬ 
ing Act, the amending Act should^ be read 
as part of the Act which it was intended 
to correct. Though the Act is not called 
a declaratory or explanatory Act, if from 
the words used in the Act the Court can 
come to the conclusion that it is a de¬ 
claratory or explanatory Act, retrospective 
effect will be given to such Act. This is 
clear from Rex v. Inhabitants of Dursley 
(4). Lord Tenterden, C. J., observed with 
regard to the amending Statute; 

*T think we must understand the second 
section to be retrospective, because it would 
be useless unless it were so. The words 
that ‘payment to the amount of 101. 
shall be deemed sufficient for the purpose 
of gaining a settlement under the said re¬ 
cited Act’ import that, as to the payment 
of rent, the Statute is declaratory. If the 
words had been ‘it is hereby declared 
that payment, etc. shall be deemed suffi¬ 
cient’, there could have been no doubt 
that the clause would be retrospective. Here 
the words are the saiiie in effect.” 

Mr. Suryanarayana for the respondents 
strongly contends that the Act is an amend¬ 
ing Act, and, therefore, it should not be 
held to have retrospective effect. No doubt 
the Act is called the Transfer of Property 
(Amendment) Act, and in the preamble it 

(3) (1816) 2 Price 381; M6 E. R. 130; 17 K. R. 531. 

(4) (1832) 3 B. & Ad. 465; 110 E. U. 168; 1 L. J. M. 
C. 37. 


is stated “Whereas it is expedient to ex¬ 
plain certain provisions of the Transfer of 
Property Act.” The preamble and the 
title should be read together. From the 
whole of the Act it is quite clear that it 
is an explanatory Act and not an amending 
Act. He relies veiy strongly upon the 
observation of LordLindley, M. R, in Field- 
en V. Morley Corporation (5) quoted by 
Oraies, in his book on Statute Law at page 
176, and contends that the title of the Act 
should be taken into consideration in con¬ 
sidering an Act. The observation is as fol¬ 
lows : — 

“I read the title advisedly, because now, 
and for some years past, the title of an 
Act of Parliament has been part of the 
Act. In old days it used not to be so, 
and in the old law books we were told not 
so to regard it; but now the title is an im¬ 
portant part of the Act, and is so treated in 
both Houses of Parliament.” 

It is also urged by Mr. Suryanarayana 
that the marginal note should be consider¬ 
ed in considering an Act. The maiyinal 
note here is “Amendment of s. 3, Act IV of 
i882.” Whatever may be the view with 
regard to certain Ae^> of Parliament, in 
the case of Indian ehd'6't'ment3 tlie marginal 
notes are never the subject of discussion 
and they should not be held to control the 
clear meaning of the section or to show 
what the section means when the section is 
not clear. Baggallay, L. J., observed in 
Attorney General v. Great Eastern Ry.^ Co. 
( 6 ): 

“I never knew an amendment set down or 
discussed upon the marginal note to a 
clause. The House of Commons never has 
anything to do with the amendment of the 
marginal note.” 

These remarks apply with great force to 
Indian enactments. The object of the Act 
as stated in the preamble is to explain 
certain provisions of the Transfer of Pro¬ 
perty Act. The Act itself is called “the 
Transfer of Property (Amendment) Act” 
because it is not usual to style an Act as a 
declaratory or explauatoiy Act. The con¬ 
tention that the title and the marginal note 
make the Act an amending Act cannot be 


{.■)) 1 un. I; b/ uj. Ch. 611; 47 \V R :o 

L.T 231; 14 T. L. R. 5G6. . 'v. k. pj 

(6) (1879) 11 Ch. D. 419; 48 L. J. Ch 4^9- .Hi 7 t 
265; 27 W. R. 75U. 
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The case of Harding v. Commissioners of 
Stamps for Queensland (7) does not help the 
respondent. In that case it was held that 
the Amendment Act of 1S95, s. 2 was not 
retrospective in its operation. It was a 
fiscal enactment. Lord Hobhouse in de¬ 
livering the judgment of the Privy Council 
observed :— 

“The nature of the Act must bedetermin- 
ed from its provisions. Now, the Act does 
not contain any words to show that it pur¬ 
ports to construe the Act of 1892; it does 
purport to amend it; every other of its pro¬ 
visions is in language prospective, and in 
8. 2 itself the new rule is to take efiect ‘upon 
the issue of any grant of Probate’, which is 
not fitting language to apply to estates for 
which Probate has alreadj^ been granted. 
In fact, the language of the Act points, as 
their Lordships think, distinctly to future 
operations.” 

Mr. Suryanarayana relies upon Gardner 
V, Lucas (8) as buppoiling his contention. 
In that case it was held that under the * 
Statute 1696, c. 15, certain formalities were 
necessary for the validity of certain agree- 
meote. By the 38th and 39th sections of 
the Conveyancing (Scotland) Act, 1874, 
several requirements in the previous Statute 
were liispensed with. It was held that the 
two sections were not retrospective and 
could not remedy the defects in a deed exe¬ 
cuted before 1874 which was void under 
the Act 1696, c. 5. Lord O’Hagan observed: 

“Unless there is some declared intention 
of the Legislature—clear and unequivocal— 
or unless there are some circumstances ren¬ 
dering it inevitable that we should take the 
other view, we ought to presume that an 
Act is prospective and is not retrospective.” 
Lord Blackburn observed at page 603*: 
“But where the effect would be to alter a 
transaction already entered into, where it 
would be to make that valid which wes 
previously invalid—to make an instrument 
which had no effect at all, and from which 
the party was at liberty to depart as long 
as he pleased, binding—I think the prima 
facie construction of the Act is that it is 
not to be retrospective, and it would require 
strong reasons to show that is not the case.” 

In this case there is no question of the 
invalidity of the document. The docu¬ 
ment was executed. The only question is 

(7) A. C. 769; 67 L. J. P. C. 144; 79 h. T. 42; 

14 'J'. l>. H. 

c) (1S7R) A n. .S82. 

^♦P«ge of (l»7bl 6 A. ' 
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what is necessary to prove the execution of 
the document. It cannot be said that the 
document is invalid when it was executed. 
Before the Privy Council declared the law, 
execution could be proved by examining 
any of the attesting witnesses; it was not 
considered necessary that the attesting wit¬ 
ness should have been actually present 
when the executant signed or put his mark 
to the document. The Act XXVII of 1926 
was passed in order to declare what the 
meaning of the word “attested” is and not 
to alter the law. 

It is next urged that the Act should not 
be applied to pending actions and reliance 
is placed upon Hitchcock v. Way (9). In that 
case the action was brought against an 
acceptor of a Bill of Exchange by a 6ona fide 
holder before the passing of Statute 5 and 
6, Will. 4, c. 41. It was held that under the 
Statute, 9 Anne c. 14, the defendant was 
entitled to non-suit if he proved the bill 
to have been given fora gaming considera¬ 
tion. Lord Denman, 0. J., observed: 

“The plaintiff argued that this enact¬ 
ment could only receive effect at the time 
of trial, and the Court was bound to 
act upon it at that period. And many 
cases were cited in which Acts of Parlia¬ 
ment repealing and altering the law had 
been so construed. But they all turned on 
the peculiar wording of those Acta, which 
appeared to the Court to compel them to 

give the law an ex post/ac(o operation. It 

is enough to say that we find no such 
words in the 5 and 6, Will. 4, c. 41, and 
are of opinion in general that the law as 
it existed when the action was commenced 
must decide the rights of the parties in the 
suit, unless the Legislature express a clear 
intention to vary the relation oflitigant 
parties to each other.” 

This case has no application to the pre¬ 
sent case as Act XXVII of 1926 does not 
alter the law as it stood before it was 
enacted. It only explains the expression 
“attested” and that explanation has to be 
inserted after the word “instiument” in s. 3 
of the Transfer of Property Act. When a 
phrafe or word or expression in an enact- 
m* nt is explained by the Legislature, the 
/ ct has to be applied with the auihoiita- 
tive explanation, for the very object of 
the authoritative explanation is to enable 
the Court to understand the Act in the 
light of the explanation. It cannot, there- 

_ (9) (lft.37) G Ad. & IC. 943; 112 E. R. 360; 2 N. &P, 

72| W. W, & D. 491; 6 L. J. K. B. 315; 45 R. R. 653, 
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fore, be said that this Act does not apply 
to pending actions. In Maxwell on the 
Interpretation of Statutes, at page 394, the 
law is stated as follows : — 

**Ifa Statute is in its nature a declaratory 
Act, the argument that it must not be 
construed so as to take away previous rights 
is not applicable.” 

The observations of Pollock Baron in 
Attorn^iy General v. Theobald (1) are pertin¬ 
ent to this case. 

“It certainly was considered in many 
cases that where a person had commenced 
an action he had a vested right, and that 
any subsequent Statnte ought not to be con¬ 
strued as retro-active so as to alter that 
right. That is not an invariable rule, and 
it does not apply if the language of the 
Statute is clear and express. This appears 
from a good many authorities, especially 
tnose affectinir questions of costs.” 

1 hoiO as the law stan ta at present it 
is sutfioieiit if the aft- f^i my witnesses prove 
that the ex»-c iioii a luiiitro belore them his 
signature I) th-;'ixMimeut and they attest¬ 
ed it after gat ing such admission or 
acknowledgment. 

Tlie next question is whether I should 
record a finding on the question of fact, 
or whether I should send it down for a 
finding to the lower Appellate Court. Seeing 
that the evidence is not voluminous and 
the statements of P. W No. 2 and P. W. 
No. 3 are clear, I think no useful purpose 
will be served by sending the case down 
for a finding on the question whether the 
document has been validly executed or 
not. Section 103 of the 0 P. 0. is intend¬ 
ed to cover cases of this kind. Plaintiff s 
witness No. 2 says: “The first defendant 
said that they executed it.” Plaintiff's 
witness No. 3 says: “The parties to it 
came to me and the defendants asked me 
to attest it saying they executed it.” It 
is urged by Mr. Suryanarayana that the 
evidence of these witnesses was considered 
untrue by the first Court and, therefore, 
they should not be relied on. Though the 
witnesses did not depose as expected of 
them, yet there is no reason to reject their 
evidence as totally false. Very often attest¬ 
ors are asked by the executants to attest 
the document after they have signed it. £ 
see no reason to reject their evidence. I, 
therefore, find that the document has been 
proved to have been vali ily executed. 

Ifi the result, the appeal is allowed and 
Vhe decree of the Subordinate Judge is 


set aside and the decree of the District 
Munsif restored with costs throughout. 

V. N. v. Appeal allowed, 

z. K. 


OUDH CHIKF COURT. 

SacoND Civil Appbau No. 310 of 1926. 

November 15, 1926. 

Present: —Mr. Justice Hasan. 

DEBI SAHAI AND OTHERS — Defendant.:;— 

Appellants 

versxis 

NARAYAN SAHI and others— 
Plaintiffs—Respondents. 

Transfer of Property Act (IV of 1882), s. 88—De¬ 
posit, withdrawal of, effect of — Redemption—Mort¬ 
gagee, whether liable for meine profits. 

A moit|?agor made a deposit under s. 8.3 of the 
Transfer of Property Act and on the refusal of the 
mortgagee to accept the deposit instituted a suit foi- 
redemption of the mortgage. The suit was dismissed 
on a preliminary point and after tlie dismissal the 
mortgagor withdrew the deposit. The decree dis¬ 
missing the suit was re\er3ed on appeal and after 
remand the suit was decreea : 

Held, that the mortgagor having withdrawn the 
deposit was not entitled to claim the benefit of the 
provisions of s. 83 of the Transfer of Property Act and 
the mortgagee was not, therefore, liable for the mesne 
profits from the date of the deposit. 


Appeal against a decree of the District 
Judge, Hardoi, dated the 14th May, 1926, 
reversing that of the Subordinate Judge* 
Hardoi, dated the 8th August, 1923. ' 

Mr. Hakimuddin, for the Appellants. • 
Mr. 6’. M. Ahmad, for the Respondents. 
JUDGMKNT.—This is the mortgagees’ 
appeal in a claim for redemption. Pre¬ 
vious to the suit for redemption, out of 
which this appeal arisrs, the mortgagors 
had in June, 1921, made a deposit under 
8. 83 of the Transfer of Property Act, ISS'-' 
for the purpose of redeeming the morlgao-e* 
The deposit was not accepted. Then tlTey 
brought the suit for redemption. The suit 
was dismissed on a preliminary point and 
after the dismissal the mortgagors with¬ 
drew the deposit in September, 1923 The 
decree dismissing the suit was reversed in 
appeal and qjw the decree for redemption 
under appeal has come to be passed In 
making that decree the lower Appellate 
Court has held the mortgagees responsib e 
for mesne prohts from the date of the first 

deposu m June, 1921 Against this ded^ 

Sion the present appeal is preferred 
I am of opinion that the appeal succeeds 
Tne mortgagors having withdrawa thg 
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deposit were not entitled to claim the 
benefit of s. 83 of the Transfer of Property 
Act, 1882 As pointed out by the learned 
Judges of the Madras High Court iu the 
case of Krishnaswami Chettyar v. Thippa 
Ramaswami Chettyar (1) that section does 
not include a deposit subsequently with¬ 
drawn. The case just now mentioned was 
followed in Thevaraya Reddy v. Venkata, 
Chala Pandithan (2) and if I may respect¬ 
fully say; 60 , they were rightly decided. 

I, therefore, allow this appeal and modify 
the decree for redemption passed by the 
Court below by striking out the mortgagees’ 
liability for mesne profits from June, 1921, 
altogether. I would make no order as to 
costs in this Court and would not disturb 
the order as to costs in the Courts below, 
z. K. Appeal allowed. 

(1) 8 Ind. Ca3. 763; 35 M. 44; 9 M. L. T. 131; (1911) 

1 M. W. N. 89. • ^ ^ 

(2) 37 Ind. Cas. 444; 40 M. 804; 31 M. L. J. 548* 
lim) 2 M. W. N. 321; 20 M. L. T. 403; 4 L. W. 433. 


RANGOON HIGH COURT. 

Seco.'^d Civil Appeal No. 533 op 1925. 

June 14, 1920. 

Present: —Mr. Justice Duckworth. 

MAUNG TIN— Appellanp 

versus 

MA DUN AND OTHERS—Rbspondbnts. 

.1/tnor— Estoppel—AUcstation of sale-deed, whether 
creates estoppel against claiming share in land sold — 
Estoppel, whether can alter law. 

The law relating to estoppel must be read together 
with and subject to, other laws in force, such as those 
relating to contract and transfer of property and 
where such law’s declare an infant to be free of liabil¬ 
ity in respect of a particular transaction he cannot be 
jnade liable by virtue of an estoppel inasmuch as 
estoppel cannot alter the law. 

The mere fact that a minor attested a sale-deed 
does not estop him from claiming his share in the 
laud sold, if any. 

Second appeal from a decree of the 
Additional District Judge, Pyapon, in C. 
A. No. lf)5 of 1924. 

Mr. Hay, for the Appellant. 

Mr, U Ze Ya, for the Respondents. 

JUDGMENT,— The lower Appellate 
Court decided the first appeal merely on 
the question of estoppel, I think, that 
Court was in error in holding that appellant 
was estopped. 

He was a minor, when the sale-deed was 
executed, and when he attested it, being 
then about only 14 j'ears of age. It is not 
proved that he made any fraudulent misre¬ 


presentation when he attesed the sale- 
deed. 

In any case, I am of the opinion that 
as he could not then contract, he could 
not be estopped. The law iu such cases 
was stated in the case of Brohma Dutt v. 
Dharmu Das Ghose (1) but was perhaps too 
broadly stated for general application. It 
may be laid down as follows:— 

The law relating to estoppel must be 
read together with, and subject to, other 
laws in force, such as those relating to 
contract and transfer of property, and that 
where such laws declare an infant to be 
free of liability in respect of a particular 
transaction, he cannot be made liable by 
virtue of an estoppel, for an estoppel cannot 
alter the law. 

I do not think, therefore, that in the 
present case, the appellant was estopped 
from claiming his share in the land sold, 
if any. 

The decree of the lower Appellate Court 
is set aside, and the case is remanded to that 
Court, to decide the appeal on the merits 
according to law. 

The appellant will get the costs of this 
appeal from the respondents and a certifi¬ 
cate under s. 13 of the Court Fees Act for 
return of the Court fees paid on the memo¬ 
randum of appeal in this Court. 

A, N. A. Case remanded. 

(i; 26 O. 381; 3 0. W. N. 468; 13 Ind. Dec. (n. s.) 
o46. 


MADRAS HIGH COURT. 
FULL BENCH. 

Civil Revision Petition No. 742 op 1925. 

September 30, 1926. 

Present;—Sir Victor Murray Coutts Trotter, 
Kt., Chief Justice, Mr. Justice Jackson and 
Mr. Justice Sundaram Chetti. 

O. A. O. K. LAK8HMANAN CHETTIAR 

—Petitioner 
versus 


J. S. KANNAPPAR and others— 

Respondents. 


C. P. C. {Act V of mS), s. 115-Madras City 
Municipal Act {IV of 1910), 8. 59, r. {b)~'‘Elections", 
meaning of—Rules for conduct of elections, r. 4 —Chief 
Judge of Small Cause Court, whether Court or 
persona designate— Revision against Chief Judge's 
order, whether maintainable—Returning Officer in 
Mujiicipal elections, whether entitled to decide ques¬ 
tions of disqualification of candidates—Rules 
ing to be made under wrottg provision of law, 

of- 


purport- 

validity 


[99 I. 0.1927] 
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Under the Madras Oity Municipal Act and r. 4 of 
the Rules framed under the Act the Chief Judge of the 
Court of iSmall Causes is persona designata and not 
merely a selected member of the Court chosen to 
represent it and the High Court has, therefore, no 
jurisdiction to entertain a revision petition under 
8. 115, C. P. C., against an order passed under r 4 on 
an election petition, [p. 150, col. 2.] 

Afunictpal Corporation of Rangoon r. M. A. 
Shakur (2), follow^ed. 

Kakku Parthasarathy Naidu v. Chinstlacheru 
Kotesivara Rao (1), distinguished. 

The principle that whenever jurisdiction is vested 
in the Judge of a Court it must be deemed to be 
vested in that Judge as representing that Court 
applies only to a Court which by its constitution has 
only one Judge and it cannot govern a case where 
jurisdiction is conferred on a single member of a 
Court consisting of many Judges. [ibid.J 
The word ‘elections' within the meaning of s. 59, 
S (6) of the Madras City Municipal Act means com¬ 
pleted elections which have resulted in the creation of 
a Cjuncillor, and does not cover disputes arising 
bef jrs such election. But, though r. 4 purports to be 
mad3 under s. 59, it is rendered valid by the gener¬ 
ality of the powers conferred on the Governor-in- 
Council by s. 317 of the Act, and the rule is not 
vitiated by its description as having been made 
under a section which is not applicable, [p. 150, col. 
1 -] 

Quizre. —Whether the rule under the English Law 
that the Returning Officer has only to decide objec¬ 
tions arising out of the nomination paper itself and 
has not to go into questions relating to the personal 
qualifications of the candidate applies to the Commis¬ 
sioner under the Madras City Municipal Act. [p. 151, 
col. 1.] 

Petition, under s. 115 of Act V of 1908 and 
8 . 107 of the Government of India Act, pray¬ 
ing the High Court to revise an order of 
the Chief Judge of the Court of Small 
Causes, Madras, dated the I3th September 
1923, in'Municipal Election Revision Peti- 
tiou No. 1 of 1926, 

Mr. K. S. Krish}n,sirni lyzngir, for the 
Petitioner. 

Mr. Moc'cztt, for the R3.spondents. 

JUDGMENT.—This i^ a civil revision 
petition brought by Rio Eahadur Lahsh- 
manan Chettiar against an order made by 
the Chief Judge of the Small Cause 
Court in the following circumstances. On 
the 17th August, 1926, the petitioner was 
nominated as a candidate for election as a 
Divisional Councillor for the 2.1th division 
of the city. It is not in dispute that the 
nomination paper was regular on the face 
of it but it was said that the petitioner was 
disqualified for these reasons For some 
time past he had been an Honorary Pre¬ 
sidency Magistrate of the city. On the 
llth August he tendered his resignation 
having in mind, no doubt, s. 52 (1) (6) (iv) 
of the Madras City Municipal Act lof 1919 
which disqualifies a Presidency Magistrate 


which has been held to include an Hono¬ 
rary Magistrate for election as a Councillor. 
That resignation reached Government on 
the 14th August and Government passed a 
G. 0. in the following term:— 

‘The Governor in Council withdraws the 
powers of Honorary Presidency Magistrate 
for the Oity of Madras conferred on the 
undermentioned gentleman (i. e., the peti¬ 
tioner) who has resigned his appointment.’’ 

On the 2Uth August an objection was 
put forward by the respondents alleging 
that the withdrawal by the candidate from 
his appointment as Presidency Magistrate 
only took effect by virtu© of the G. O. 
withdrawing his powers which was sub¬ 
sequent to his nomination, and that, there¬ 
fore. the nomination was bad The objec¬ 
tion was heard by the Commissioner 
acting under s. 4 hereinafter to be re¬ 
ferred to of the rules made under the 
Act and a petition was put in for revision 
before the Chief Judge of the Court of Small 
Causes under the same rule. Both officers 
proQOunced the nomiaation t ) be invalid 
and struck his name off the list of nomi¬ 
nations in accordance with r. 3. Against 
that decision of the Chief Judge, this 
revision petition is brought. 

Two main points have been argued before 
us: the first, which goes to the root of the 
whole matter, being that this Court has bo 
jurisdiction to entertain any such petition 
on theground that the Chief Juga of the 
Small Cause Court is not a Court subject 
to the machinery of the C. P. C., but a 
persona designata whose decision is 
not only not appealable but can¬ 
not be called up in revision. It has 
been held by a Full Bench of this Court 
\_KakJcu Parthasarathy Naidu v. Chinstla- 
cheru Koteswara Rao (1)] that th^factthat 
his decision is not appealable s^^ from 
being a ground for holding that revision 

will not lie points decisively in the opposite 
direction. The appellant’s contention as to 
the character in which the Chief Judffe 
decided this matter depends partly upon a 
consideration of the relevent sections of th^ 
Municipal Act and the rules made 
thereunder, and partly on the effect of 
certain authorities which were cited tn no 
Section 59 (2) (6) of the Act provides thai 
‘■the Governor-in-Counoil may make rules 
which may provide for the adjudication by 

(1) 78 Ind. Gas. 9S; 47 M. 369; 46 M L J *>01 • lo i 
W. «2; (1921, M. W. N. 272: A. I. r! 
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the Court of Small Causes of disputes. 

arising out of elections.” 

In our opinion “elections” within the 
meaning of that section means completed 
elections which have resulted in the crea¬ 
tion of a Councillor, and does not cover dis¬ 
putes arising before such election, but 
though r. 4, with which we are primarily 
concerned purports to be made under s. 59, 
we are of opinion that it is rendered valid 
by the generality of the powers conferred 
on the Governor-in-Council by s, 347 of the 
Act, and that the rule is not vitiated by 
its description as having been made under 
a section which is not applicable. Rule 
4 gives power to a registered voter to 
make an objection to the list of candidates. 
Thereupon: 

“the Commissioner is to give his decision 
on the objection in writing, which decision 

shall be final unless.a petition for the 

revision is put in before the Chief Judge,” 
and in such cases it is argued that the 
Chief Judge acting under r. 4, is in effect the 
Court of Small Causes functioning through 
him alone and that his decision is, there¬ 
fore, subject to revision. It is said that this 
position is c onfirmed by O. I (a), r. '6 of the 
Rules of the SmaU Cause Court, 1912. The 
rule runs as follows; 

“The Judges may sit apart or together at 
any time and any one or more of the Judges 
so sitting apart shall have all the judicial 
authority which is given to the Court by the 
principal Act or any other enactment for 
the time being in force, except in c^ses 
in which by such Act or other enactment 
or any rule or order having the force of 
law such powers are exercisable onlj^ by 
two or more Judges of tlie Court or only by 
the Chief Judge. It shall i>e competent to the 
Chief Judge to direct that any application, 
petition or suit shall be heard by a B^nch 
consisting of two or more Judges of the 
Court.” 

The argument is that if by any Act or rule 
amattershall be referred to the Chief Judge 
alone he is neverthelees acting as the Court. 
We are of opinion that this rule only 
applies to cases where the reference made 
by tlie Act or rule in question is clearly to 
the Court. tliougU functioning through the 
Chi'fJiHlge and tliatit leaves untouched 
the real question which we have (o decide; 
namely, whetlier this power was conferred 
by r. ^ niade under the Municipal Act upon 
the Chief Judge as the Couit function¬ 
ing through hiniteJf orupon him as persona 


* • 
dengnata. Looking at the Mnnicipal Act 
it is clear that the draftsman of that Act 
was quite alive to the distinction between 
the Court of Small Causes {vide s. 59) and 
the Chief Judge of that Court (wide a. 51). It 
is difficult to resist the inference that when 
the Chief Judge is referred to in the Act he 
was meant to act as a persona designata and 
notasrepresentingthe Court, The Full Bench 
decision in Kakku Parthasaratki Naidu v. 
CkinstlackeriL Koteswara Rao (1) was relied 
upon for the proposition that whenever 
jurisdiction is vested in the Judge of a 
Court it must bs deemed to be vested in 
that Judge as representing that Court. In 
that case a vesting of jurisdiction in a 
District Judge was held to be equivalent 
to vesting the jurisdiction in the District 
Court thereby subjecting his decision to 
the revisional powers of the High Court. 

It was pointed out in a judgment of a Full 
Bench in the Rangoon Court, Municipal 
Corporation of Rangoon v. M, A. Shakur 
(2), reviewing all the authoritie.s with which 
we respectfully agree, that though that f 
reasoning may apply to a Court which by 
its constitution has only one Judge it 
cannot govern a case where jurisdiction is 
conferred on a single member of a Court 
consisting of three Judges. It is obvious 
that words might easily have been used 
to indicate that while jurisdiction wascon- 
ferred on the SmaU Cause Couit, that 
Court, should onlv function through its 
Chief Judge. We think that that distinc¬ 
tion drawn by the Rangoon Court was 
correctly drawn and that, nothing in the j 
decision of the Full Bench in Kakku Par- ’ 
thasarathi Sai lu v. Chinstlacheru Koteswara 
Rao (1) precludes us from holding, as we [ 
do hold, that nndrr the Municipal Act and ; 
the rules the Chief Judge for this purpose ! 
is persona, ricsignata and not merely a select- ■ 
ed member of the Court chosen to repre- ; 
sent it. Th^t Iieingao, we haveno jnrisdic- | 
tion to entertain tinrevision petition,and I 

it mnt bedis iilsse 1 with co^ts I 

But we think it is desirable that we | 
should sav a few words on the second point 1 
which was eliborately argued before us. I 
That point was that the Commissioner and I 

the (daief Judge w^re confined to question I 
of form, and that it was entirely oiit- I 
side the ambit of their jurisdiction to I 
enquire into grounds of disqualification I 
which did not appsnr on the face of the I 

l2) 91 Ind. CaB. 550; 3 R. 560; 4 Bur. L J. 202; A. I. I 
K. 1926 Rang. 25. I 
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nomination paper and would involve an 
enquiry into facts. The position of a Return¬ 
ing Officer in England is analogous generally 
to that of the Commissioner under the 
Madras Municipal Act, and it has been 
decided by a series of decisions in England, 
of which we need only cite Pritchard v. 
Bangor Corporation (3) and Hobbs v. Morey 
(4) that the Returning Officer is only to decide 
objections arising on the face of the nomina¬ 
tion paper itself and not to go into questions 
relating to the personal qualifications of the 
candidate. Under s 52 of the Madras Act, 
among the disqualifications enumerated are 
that the person concerned is of unsound 
mind, or is interested in a contract with 
the Corporation. If the position be right 
that such allegations are to be investigated 
nDt after election but at the stage of 
candidature, the Commissioner might be 
faced with a series of elaborate enquiries 
relating to persons who might never reach 
the stage of election or appointment as a 
Councillor might indeed receive no votes at 
all. It is said that nevertheless the effect 
of the Madras Act is to throw the burden 
of conducting such enquiries upon the 
Gomissioner with regard to every candidate 
at the stage of nomination, In view of our 
decision on the main point, it is unneces¬ 
sary to pronounce upon this question But 
we think it desirable to point out the 
doubts that have been raised as to the 
effect of the Madras Act and to suggest 
that it should be amended in a manner 
that shall make it clear wlietlier it is in¬ 
tended to invest the Commissioner with the 
wide powers suggested by the respondents 
or to confine him to the purely ministerial 
function with which alone he would be 
clothed if the principle of the English cases 
is to be applied. If the latter view is to 
prevail, there seems to he no good reason 
for granting an appeal to the Chief Judge 
orindeed to any other tribunal. 

V. N. V. Petition dismissed. 

(.3) flSSS) 13 A. C. 241; 57 L. J. Q. B. 313; 58 L. T. 
502; 37 W. R. 103: 52 J. P. 5(54. 

(4) (19014 1 K. B. 71; 73 L J. K B. 5 7; 6^ J. P. 132; 
52 W. R. 318; 89 L. T. 531; 20 T. L. R. 5C; 2 L. G. 
R. 7. 


RANGOON HIGH COURT* 

Civil Miscellaneous Appeal No. 98. 

OP 1925. 

June 1, 1926. 

Present: —Justice Sir Benjamin Herbert 

Heald, Kt., and Mr. Justice Chari. 

ABDUL KARIM ABDUL LATIFF 

—Appellants 

t 

versus 

AI-HNOOR AND others—Plaintiffs — 

—Respondents. 

C. P. C. (Act V of 1908), S.151, 0. IX, r. 8—Dismissal 
for default — Restoration—Inherent power of Court — 
Failure to file affidavit—Negligence of Advocate, 
effiect of. 

A Court has inherent power to restore a case dis¬ 
missed for default of appearance where it is satisfied 
that the case is one in which it should exercise that 
power, [p. 152, col. 11 

Bilasirai Laxminarayan v. Cursondas Damodardas 
(1) and Lalta Prasad v. Ram Karan (2), followed. 

A Court may und^r proper circumstances refuse to 
make a party suffer for the incompetence or negligence 
of his Advocate in filing an application for restoration 
without a proper affidavit showing the reasons for 
non-appearance. 

Appeal against an order of the District 
Judge, Mvaungmya. 

Mr. Keith, for the Anpellants. 

Me.ssrs. Anklesaria Ganguli, for the Re- 
epondf^nts 

JUDGMENT. — This is an appeal 
against the order of the District Judge of 
Myaungmya refusing to set aside adi.smis- 
sal order passed under O. IX, r 8, of the 
C. P. C , dismissing the plaintiffs’ suit for 
default. On the 7th of February. the 
case was fixed before the learned District 
Judge. All the defendants, of whom there 
were many, had been served except three. 
There were two plaintiffs in the suit, who 
were brothers, and neither of them appear¬ 
ed when the case was called on that day. 
The learned Judge dismissed thesuitpre- 
sumably under O. IX, r. 8, though in the 
Diary he says it was dismissed for want 
of prosecution. Later on the same day 
an application was filed for setting aside 
the order of dismis al That application 
was a curious application consisting of two 
short paragraphs without any affidavit in 
support of it. In answer thereto a written 
objection was filed on behalf of defendants 
Nos 14 to 18. supoorted by an affid>ivit by 
a man calls I Abdulla In spite of this 
the plaintiffs’ Advocate does iiot seem to 
have realis-d the necessity for filincr an 

affidavit to explain the absence of the"^ Ist 
plaintiff himself, and even if the cause 
assigned in the petition for his absence 
18 correct, the reasons for the absence of 
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the 2nd plaintiff were unexplained. The 
learned Judge of the trial Court dismiss¬ 
ed the plaintiffs' application and they now 
come up in appeal. They have filed in 
this Court a certificate that the 2nd plaint¬ 
iff’s daughter died on the 9th of February 
at Myaungniya and it is stated on their 
behalf that she was very ill on the 7th of 
February, and that, therefore, the 2nd 
plaintiff who believed that the Ist plaintiff 
would be in Myaungmya in time did not 
attend the Court. In the petition filed by 
the 1st plaintiff it was alleged that on ac¬ 
count of the fog his boat was late and that 
he came to Court with his Rangoon Advo¬ 
cate just a few minutes after the case had 
been called and dismissed. It is argued 
on behalf of the respondents that there is 
no affidavit in the record to show that the 
2 nd plaintiff’s statement is correct and that 
he should have known that at that time of 
the year the boats would be subject to 
delay on account of fogs and should have 
taken precautions to reach Myaungmya ear¬ 
lier and further that he could have engag¬ 
ed a local Advocate instead of relying on 
an Advocate from Rangoon, There is force 
in the arguments put forward by the re¬ 
spondents’ Advocate but at the same time 
considering the importance of the case and 
the value of the property involved, we 
are not disposed to visit the sins of the 
Advocate on the plaintiffs and make them 
suffer for the incompetence and negligence 
of their Advocate in filing their application 
without an affidavit. Counsel for the ap¬ 
pellants has asked us either to let him file' 
an affidavit iii this Court to show why the 
plaintiffs were absent when the case was 
called, or to remand the case in order to 
enable them to produce such evidence in 
the trial Court. 

We do not think that in the presentcase 
it is necessary to remand the case for that 
purpoic. The Court has inherent power to 
restore a case dismissed for default if it is 
satisfied that the case is one in which it 
should exercise that power. Our atten¬ 
tion has been drawn to the Full Reuch 
Rulings of the Madras High Court in which 
it lias been held that the Court has no 
such power btit we find that the Rombay 
Mild Allahabad Higli Courts have taken a 
dilTereut view Isee Mie cases of Bilasirai 
Jj txmitia vayan v. Cursondas ihimodardas 
(Ij and Lalta Brasad v. Ram Karan ^2;] and 

, 1 ) r,;} lua. CaK. 252; 4 ' H. S2; 21 Horn. 1.. It. 1)52. 

rj) Wind. Cu«. 187; 31 A. 420; U A. L. J. 0G6. 


we are of opinion that the Court has such 
power and that the learned Judge of the 
trial Court should in the exercise of his 
inherent power have restored the case. 
We accordingly set aside the order of the 
trial Court and direct that the order dis¬ 
missing the suit beset aside and the same 
be proceeded with from the stage where it 
was left off; 

Appellants will pay the respondents’ costs 
in this Court, Advocate’s fee for each Ad¬ 
vocate to be two gold mohurs. 

A. N. A. Appeal allowed. 


MADRAS HIGH COURT, 
FULL BENCH. 

Civil Miscellaneous Petition 
No. 33U4 OP 1926. 

October 7, 1926. 

Present :—Sir Victor Murray Coutts 
Trotter, Kt., Chief Justice, Mr. Justice 
Jackson and Mr. Justice Sundaram Chetti. 
O. A. O. K. LAKSHMANAN CHETTIAR 

—Pe riTlONER 
versus 

The COMMISSIONER, CORPORATION 

OF MADRAS AND ANOTHER— 
Respondents. 

Writ of certiorari— Jurisdiction of High Court, 
nature of — Discretion—Submission by not raising point 
of juri3dictio7i—Rule, whether confined to question of 
fact or extends to question of law. 

In issuing a prerogative writof cerHorart, the High 
Court of Madras acts not under any Statute but uuder 
the inheient powers which devolved upon the High 
Court from tlie old Supreme Court and the High 
Court, therefore, stands with regard to such a writ 
in the same position as the Court of King's Bench 
in lingland and ought to follow the rules laid down, 
by that Court in the decided linglish cases as to the 
scope and limitations of its jurisdiction, [p. 153, col. 2.1 
Such jurisdiction is purely discretionary ana 
certiorari will not lie where the person who applies 
for that writ has by his conduct taken the chance of 
a pronouncpinent in his favour by the lower Court on 
the merits. Failure to object to the jurisdiction of a 
Court operates as a bar to an application for a writ 
of certiorari not ojily where the objection rests on a 
question of fact but also where it is one of law, [fin’d.] 
Where objection was taken to the validity cf a 
nomination paper in respect of an election on the 
ground that the candidate was disqualified under the 
rules to stand and the ])oint was argued on the merits 
in a lowcT Court, no fpicstion of jurisdiction having 
been raised by the afi'ected candidate and tlie Re¬ 
turning Oibccr upheld the objection as to invalidity 
and ri'jccted the nomination paper and tlie Chief 
Ju'lge, Small Cause Court, upheld the order of re¬ 
jection on the merits, on an application to the High 
Court to issue a writ of certiorari against tho officers I 
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officers acted without jurisdiction and that, 
therefore, their orders should be quashed 
In such a matter we act not under Statute 
but under the inherent powers which de- 
volve upon us from the old Supreme Court 
of Madras. We, therefore, stand with re¬ 
gard to prerogative writs in the same posi¬ 
tion as the Court of King s Bench in Eng- 
land and, m our opinion, we ought to follow 
the rules laid down by that Court in the 
decided English cases as to the scope and 
limitations of its jurisdiction. The facts 
were staled by us in our decision in Laksh- 
TTianan Chettiar v. i/. S. Kannappar (1) and it 
js unnecessary to repeat them. The broad 
ground on which the jurisdiction of these 
officers is challenged is that whereas they 
were only empowered to inquire into dis¬ 
abilities appearing on the face of the no¬ 
mination paper they in fact travelled outside 
that jurisdiction and went into a matter of 
substance which was arguable on grounds 

not appearing on the face of the nomina¬ 
tion paper. Mr. Mockett has taken the 

preliininary.objectionlthat certiorari will not 
he where the person who applies for that 
writ has by his conduct taken the chance 
of a pronouncement in his favour by the 
lower Court on the merits. Mr. Krishna- 
swami Iyengar for the petitioner has frank¬ 
ly conceded that his client did argue the 
case on the merits both before the Com- 
raissionerand before the Chief Judge and 
that he did not only not confine himself 
to the contention that those ofiicers had 

no jurisdiction to entertain an objection to 

the jurisdiction but that he did not take 

this point at all The English authorilies 
which were cited pnma facie establish the 
proposition that in such circumstances the 
applicant cannot obtain a writ of cer 
tiorari ex debito justitia- but that the Court 

IS ex^ercsing a purely discretionary power 

See R. v. Justices of Salop (2) Rea v U,.' 

uces of Leicester C6) Reg. y[ Knox (Ij R^ 

V. U Ilhams (5) and Hex v We^t 7/ 
Compensition Avthority (6), The"^ po^nt 


Held, thab the applicant had submitted himself to 
It junsdiction wtica li6 could not bo allowed after¬ 
wards to seek to repudiate and had by his conduct 
precluded the Court from exercising a discretionary 
jurisdiction in his favour, fp. 154, col 1,] 

■R* V. Justices of Salop (2), Reg. v. Justices of 
Leicester (3\ Reg. v. Knox (4)', Rex. v Williams (5), 
Rex. V. TVest Swffolk Compensation Authoritu (6). fol¬ 
lowed. 

Petition praying that in the circumstances 
stated in the affidavit filed therewith the 
High Court will be pleased to issue a writ 
of certioram to the Commissioner, Corpora¬ 
tion of Madras, and the Chief Judge, Court 
of Small Causes, Madras, or either of them 
commanding him or either of them to send 
forthwith to and before this Court all 
and singular, the orders (1) of the Com¬ 
missioner of the Corporation of Madras, 
dated the 24th August, 1926, in the matter 
of the 29th (Royapettah) Division election, 
(2) of the Chief Judge, the Court of Small 
Causes, Madras, dated the 13th September, 
1926,passed in revision of thesaidorderof the 
Commissioner of the Corporation of Madras 
with all things touching the same as fully 
and perfectly as they or either of them 
have been made by them or either of them 
and now remaining in the custody or power 
of both or either, of them so that this 
Hon’bl© Court may cause further to be 
done thereon, what of right and according 
to law this Hon’ble Court shall see fit to 
be done and for passing such further or other 
orders as this Hon'ble Court may con¬ 
sider just and necessary under the circum¬ 
stances. 

The petition coming on for final hearing 
upon perusing the petition and the affida¬ 
vit filed in support thereof and the order 
of this Court dated the Ist October, 19:^6. and 
made herein and upon hearing the argu¬ 
ments of Mr. K. S. Krishnaswami Aiyengar 
for Mr. K. S. Rajagopala Iyengar, for the 
Petitioner and of Mr. Veve Mockett and Mr. 
S, Rangaswami Iyengar, for the 1st Respond¬ 
eat, and Counsel not appearing on behalf 

of the 2nd respondent the Court delivered 
the following 

JUDGMENT.—This is an application 
for ^y^it of certiorari directed to the Com¬ 
missioner of the Corporation of Madras and 
Chief Judge of the Court of Small 
Causes to call up their orders ] ass^d in 
the matter of Rao P>ahadur Lakthmauan 
Chettiar declaring him to be disqualified 

^ C3,ndidate at the election about to be 
h^eld to select a Councillor for the 29th 
Division ofsthis city. Our interference is 
invoked on the ground that both these 


a) 99 Ind. Cas. 148; 24 L. W. 773 

J. M. C. 203; • 2 8 jy j, 

.^r.»(.863) 32 L. J.M.C. 2S7; 8 L. T. 330; n W. R. 

(5) (1914) 1 K. H. 608; 83 L J IC U , 

372; 78.1. P. 148 tJ. 11. B. o28; 110 L.T 
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taken by Mr. Krisbnaswami Iyengar, is that 
failure to object to the jurisdiction of the 
Court whose order is sought to be quashed 
only debars the applicaut when the objec¬ 
tion is one involving the investigation of 
facts which were or should have been with¬ 
in the knowledge of the applicant when 
he was before the lower Court, and does 
not apply to a contention of law. We see 
no warrant in the cases for drawing any 
such distinction, because in our opinion 
the test that they lay down is whether the 
applicant armed with a point either of 
law or of fact which would oust the juris¬ 
diction of the lower Court has elected to 
argue the case on its merits, before that 
Court. If so, he has submitted himself to 
a jurisdiction which he cannot be allowed 
afterwards to seek to repudiate. We are 
of opinion that the applicant has so con¬ 
ducted himself as to preclude this Court 
from exercising a discretionary jurisdic¬ 
tion in his favour. The petition will, there¬ 
fore, be dismissed with taxed' costs. 

The interim order passed on the lat Oc¬ 
tober will be vacated. 

v. N. v. 

A. N. A. Petition dismissed. 


OUDH CHIEF COURT. 

SkconI) Civil ArriiAL No. 5U) of 1925. 

November 21, 1926. 

Present: -Mr. Justice Misra and 
Mr. Justice Raza. 

PIRTHIPAL SINGH /Nd another— 


Second civil appeal against a’decree of 
the Additional Subordinate Judge, Unao, 
dated the 2l8t; July, 1925, upholding that 
of the Munsif, Safipur at Unao, dated the 
26th November, 1924 

Mr. R B. Lai, for the Appellants. 

Mr. Raj Bahadur for Mr. Mukand Behari 
Lai, for the Respondents. 

JUDGMENT.— This is a plaintiffs' 
appeal in a suit brought by them for pos¬ 
session of a S-pies share in village 
Brijpalpur, District Unao. The facts of 
the case are that one Bhabuti Singh, who 
is the own brother of the plaintiffs-appel- 
lants, mortgaged the said share to one 
Rameshwar, defendant-respondent No. 1, 
for a sum of Rs. 300 by means of a deed 
of mortgage, dated the 29fh September, 
I9p9. The mortgage provided for foreclosure 
and consequently respondent No. 1 obtain¬ 
ed on the nth July, 1916, a decree for 
foreclosure on the basis of the said deed, 
which was made absolute on the 16th March, 
1918; and the effect of which was that 
the mortgage in favour of respondent No. 1 , 
had become foreclosed. The case laid by 
the plaintiffs in the plaint is to the effect 
that the mortgaged property being acces- j 
tral and thus joint ■ family property the 
decree for foreclosure was invalid and un¬ 
enforceable. It was denied that the money ' 
borrow'ed under the said deed of mortgage 
was borrowed for family necessity. The 
plaintiff-, therefore, claimed a decree for 
proprietary and actual posseesicn of the 
aforesaid 3-pies share with a declaration 
to the effect that the ebsolute decree for 
foreclosure dated the -61 i March, 1918, was 


Plaintiffs—A n liLLANTs 

versus 

RAMESHWAR and anoTkkk—Defenda.sts 

—Respondents. 

Hindu Law—Joint famil!/—Manager, power of— 
Mortgage—Legal necessity—Decree, for foveelo&ure 
a(fainst ynanagev of joint family alonty whctltev bind-- 
ing on other members. 

A doovae. for foreclosure obtained apainst the 
manager of a joint Hindu f.amily alone on the basis of 
a mortgage executed by him for legal necessity 10 
binding upon the other members of the family 
though llicy were imiilcadcd as jiarlies in the suit. 

^ Tlif Veciuiremcnts of O. XXXI} , r. 1. C. P. CV, are 
substantially complied with m.such oases if the 
„,anager of the family has been impleaded, [p. 155, 

col.‘2.) , . 

rCase-law roviewe*!.] , . 

Wli.^re the circumstances show that a person sued 
is ilie manager of a joint Hindu family ami the j.ro- 
>er i-s family property, the natural and 

b giCimate inference is that he is sued m his capacity 
as manager. Lp. 157, col. 2; p.l58, col. l.J 


not binding on them. 

Defendant No. 1 Raui Jiwarwho was the 
principal defendant in the case, contended 
in defence that defendant No. 2, the origin* ^ 
al mortgagor, was separate from the 
plaintiffs and had mortgaged only his own . 
share. He also urged that' if the family . 
be found to be a joint family consisting 
of the plaintiffs and defendant No. | 

decree for foreclosure obtained by hiin , 
\\as binding on the plaintiffs also inasmuch \ 
as tlie mortgage deed dated the 2;9th Sep* j 
tember, i9U9. had been executed for legal 
nreesFity and they were, therefore, not 
entitled to recover any portion of the pro¬ 
perty in suit. , 

The learned Munsif of Safipur who 

tried the suit, found that the family of th« 

plaintiffs and defendant No. 2 was joint 
and that the property in «uit was thei* 
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ancestral joint family property. He, how¬ 
ever, found that the money borrowed under 
the mortgage-deed on the basis of which 
the decree for foreclosure had been passed, 
was borrowed for legal necessity and the 
decree, therefore, was binding upon the 
plaintiffs. On these findings he dismissed 
the plaintiffs* suit. 

The learned Additional Suboidinate 
Judge of Unao who heard the appeal 
agreed with all these findings of the learn¬ 
ed Munsif and dismissed the appeal. 

The plaintiffs have now come to this 
Court in second appeal and it is now 
admitted on their behalf that the mort¬ 
gage dated the 29th September, 1909, was 
executed for legal necessity by defendant 
No. 2, Bhabhuti Singh, who happened to 
be the manager of the family at the time 
of the execution of the deed It is also ad¬ 
mitted that he was also the manager of 
the fan\ily when the decree for forclosure 
was passed against him. The only point 
that has now been urged in second appeal 
is that the plaintiffs not having been im¬ 
pleaded in the foreclosure suit were no 
parties to the foreclosure decree and on that 
ground alone they are entitled to recover 
the property in suit. 

We have heard the parties in this case 
at great length and have come to the con¬ 
clusion that the appeal must fail. We now 
proceed to give our reasons for that deci¬ 
sion. 

It is clear from the findings arrived at 
in the case, as stated above, that the mort¬ 
gage in dispute was e.xecuted for legal 
necessity by Bhabhuti Singh who then 
hapoened to be the manager of the family 
consisting of himself and his two younger 
brothers, who are now appellants before us. 
It is also clear that when defend int-re* 
spondent No. 1 brought a suit on the basis 
of his mortgage and obtained a foreclosure 
decree against the defendant No. 2 he even 
th'-'n occupied the position of the manager. 
The sole point which we are, therefore, 
asked to decide is whether a decree for 
foreclosure obtained against the manager 
of a joint family alone on the basis of a 
mortgage executed by Itim for legal neces¬ 
sity, is binding upon other mf^mhprs of 
the family who have not been impleaded 
in the suit. We are clearly of opinion that 
the plaintiffs were fully and effectively 

repre-<enied in t!ie suit wliich was brought 
for foreclosure by defendant respondent 
No. 1 against defendant-respondent No. 2 
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and that the decree passed in that suit is 
binding not only upon the defendant No. 2 
but also upon the plaintiffs. It was con¬ 
tended before us on behalf of the appellant 
that under O XXXlV, r. 1 of the (J. P. 0. 
(Act V of 1908; the plaintiffs having an 
interest in the mortgiged property and in 
the right to redeem should have been 
joined as parties to the suit brought on the 
basis of the mortgage of 1909, and if they 
were not impleaded in that suit their right 
of redemption cannot be destroyed and 
they must be allowed an opportunity to 
exercise that right. We are unable to accept 
that contention for the obvious reason that 
Bhabhuti Singh, defendant No. 2, being 
the manager of the family consisting of 
himself and the plaintiffs effectively re¬ 
presented them in the fireclosure suit 
and Ihe provisions of O. XXXIV, r I 
were substantially complied with. ’ This 
matter was discussed at g-eat length in 
a Full Bench decision of the Allahabad 
High Court reported as Hori Lai v. Nim- 
man Kunwar (1). Richarda. C J., observed 
in that case that it see ned to him to be 
impossible to dispute the proposition that 
it was a general rule of Hindu Law that 
the manager represented the family in all 
transactions with the outer world, provided 
these transactions were family matters 
‘/Indeei", he observed, “if it were not so* 
it would be difficult to understand how 
the aff.dirs of the family could be carried on “ 

Banerji. J,. rem irked that the reauire- 
m^nts of O. XXXIF. r. 1. O. P. 0., on which 
reliance had also been placed in that case 
were m his opinion fulfilled if the managers 

of the family of which they vvere representa¬ 
tives had^^ been impleaded in the case “A 
manager,” he observed, “represents a joint 
Hindu family in all business transactions* 
he can enter into contracts in regard to 
matters relating to the family, give dis 

charge.s for debts due to the familyfand pay 

debts due by the family. When, therl 
fore in respect of a mortgage du^ to or 
b.y the loint family, he sues or is sued in 
his own name in his capacity as manager 
all the other members of the^ famdy befn? 
represented by him must be deemed t! 
have sued or been sued through him.” 

C.amier, J.,'’remarked'''in tiT' 
that both on principle and on authorlw^he 
jv IS of opinion that the manager of a ioin^ 
Hindu family suing as such cSuld minu?n 

(1) lo lad. Cas. 126; 34 A. 549; 9 A. L. J. 849 (P. B,). 
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a suit alone for the recovery of a mortgage- 
debt due to the family and that a suit 
could be maintained against the manager 
of the joint family alone to enforce a mort¬ 
gage against property belonging to the 
family. He was also of opinion that if the 
manager sufficiently represented the family 
the provisions of O. XXXIV, r. 1, G. P. C., 
must be deemed to have been complied 
with. In deciding this case their Lordships 
of the Allahabad High Court relied on a 
ruling of their Lordships of the Privy 
Council reported as Kishen Parshad v. Har 
Narain Singh (2), where it was held that 
the managing members of a joint Hindu 
family business were entitled to maintain 
suits brought to enforce contracts made in 
the course of that business without join¬ 
ing in the suits with them either as plaint¬ 
iffs or as defendants the other members 
of the family. In the case of Shco Shankar 
Ram v. Jaddo Kunwar (3) which went to 
their Lordships of the Privy Council on 
appeal from the Allahabad High Court, the 
question for decision before them was whe¬ 
ther the plaintiffs in that suit were bound 
by the foreclosure decree passed against the 
manager of the joint family on the ground 
that the family was effectively represented 
in the suit. Their Lordships observed as 
follows :— 

"There seems to be no doubt upon the 
Indian decisions (from which their Lord- 
ships see no reason to dissent) that there 
are occasions, including foreclosure actions, 
when the managers of a joint Hindu family 
so effectively represent all other members 
of the family that the family as a whole is 
bound. It is quite clear from the facts of 
this case and the findings of the Courts 
upon them that this is a case where this 
principle ought to be applied. There is not 
the slightest ground for suggesting that 
the managers of the joint family did not 
act in every way in the interests of the 

family itself. 

In Ganpat Lai v. Bindbasini Prashad 
Narayan S'uigk (i), their Lordships of the 


'9. olnd. Cas. 730; 33 A. 272; 15 C. W.N. 321; 8 
A 'L '.I 25G; 0 M, L. 'I'. 313; 13 C. L. J. 315; 21 iM. L 
J 378; 13 Bom. L. R. 359; (1911) 2M. W. N. 305; 38 

^ /a'l ^1 Imi^’Cas. 501; 3G A. 383; 18 G. W. N. 9G8; 16 
R T 175- (1914) M. W. X. 59^; 1 L. \V. 615; 20 C. 
L J. 282; 12 A. L. 3.1173; IG Bom. L. R. 810; 11 I. A. 

Gas. 271; 17 C. 92-1; 18 A. L. .1, 555; (1920) 
A1 \V N 382- 12 L. W. 59; IV.i M. L. J. 108; 2 V. I>. L. 
k '(I' G.j 24 C. W. N. 951; 28 M. L. T. 330; -I? I. 
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Privy Council held that a sale in exe¬ 
cution of a decree obtained against the 
manager alone was binding upon other 
members of the family and they could not 
subsequently be allowed to exercise their 
right to redeem. We would like to quote 
in full the observations of their Lordships 
regarding this matter;— 

“In their Lordships’ opinion”, observed 
their Lordships, “these learned Judges 
(Judges of the High Court of Calcutta) 
failed to appreciate the effect on the pro¬ 
ceedings of the altered plaint and thus 
misunderstood the real issues involved in 
the action. The Subordinate Judge rightly 
sa 3 's that the plaintiffs do not ‘impeach 
the mortgage decree. Their pleadings show 
that they could not at any time have done 
so and their prayer does not ask to do so. 
All that they ask is to exercise their 
alleged right to redeem. And here they 
have to face the fact that they refused to 
seek to set aside the sales. Their Lord- 
ships have no doubt that while the decree 
for sale stands and sale has taken place 
under it, the right to redeem is extinguish¬ 
ed unless the sale be set aside. After the 
sale has taken place the owner holds as 
purchaser, and is entitled to raise all the 
defences that belong to him as such, and 
unless the claim to set aside the sale is 
made in a properly constituted action and 
properly raised in suitable pleadings in 
that action, the Court cannot, interfere with 
possession which has been given him by 
the purchase. It follows, therefore, that 
the plaintiffs can no longer exercise any 
right of redemption that they may have 
possessed, so that it is not necessary to 
decide as to the extent of that right if they 
had properly asserted it.” (Vide pages 930* 
and 931*). 

This decision of their Lordships was 
followed in two recent decisions of the 
late Court of the Judicial Commissioner of 
Oudh, one reported as Bhagirathi v. Onkar 
Nath (5), decided by Daniels, A. J. C., and 
Dalai, A. J. C., and the other reported as 
Makadco Baicksh v. Suraj Bakhsh Singh (6), 
decided by Dalai, J. C., and Simpson, A. J. 
C. In the first case it was held that a 
Hindu son or grandson could not escape 
the effect of a foreclosure decree passed 
against his father or gandfather on a mort- 
In) 72 Ind. Cas. 112; 10 O. h. J. 185; 9 O. & A. L. R. 
ICj; A. I R. »92l Oudh 17. 

((i» 80 Ind. Gas. 447; 10 O. L. J. 952; A. I. R. 1924 

Oud h 3 L ____; 

ot 47 G.—LA-’d.J 
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gage executed for purposes binding on the 
family estate merely because he was not 
impleaded by name in the suit, inasmuch 
as the ancestor of a family must be pre¬ 
sumed to represent his descendants in con¬ 
ducting a litigation in the same manner 
as in executing a mortgage. In the second 
case a Hindu grandfather had mortgaged 
joint ancestral property and after his death 
the mortgageeobtained a preliminary decree 
for foreclosure against two sons of the mort¬ 
gagor and a final decree for foreclosure was 
subsequently passed and the mortgagee 
entered into possession. At the time of the 
mortgage there was one grandson in exist¬ 
ence and two grandsons at the time of the 
suit brought by the mortgagee. The grand¬ 
sons who were not impleaded in the fore¬ 
closure suit brought a suit to recover the 
property against the mortgagee and treated 
the foreclosure decree as a nullity. They 
also claimed in the alternative that they 
shouldbe allowed to redeem >he property on 
payment of the sum due under the fore¬ 
closure decree. It was decided that the 
joint family was effectively represented in 
the suit for foreclosure and the plaintiffs 
could not recover the property foreclosed 
merely on the ground that they were not 
impleaded in the foreclosure suit. They 
must, in order to be able to do so, prove 
the illusory character or the immorality 
of the debt contracted by the grandfather. 

It was strenuously contended before us 
by the learned Pleader for the plaintiffs- 
appellants that these authorities only dealt 
with cases where suits to recover property 
or for being allowed to exercise the right 
of redemption had been brought either by 
the sons or by the grandsons and could 
not be treated as good authorities in cases 
where members of the family who were 
not sons or grandsons and had not been 
impleaded brought the suit to recover the 
property or to be allowed to exercise the 
right of redemption. In our opinion there 
is no difference in principle between the 
two cases. If a Hindu father can effectively 
represent his sons there is no reason 
why a brother or an uncle who happens 
to be the manager of the family should 
not similarly be able to effectively represent 
his younger brothers and nephews in the 
suit brought against him to enforce a mort¬ 
gage executed for family necessity. The real 
point which has to be borne in mind in 
such cases is whether the deed was one 
executed for legal necessity. If such be 
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the case it affects the entire family pro- 

a suit is brought on the basis 
of that deed against the manager alone 
the decree passed iusuch a suit is bindino- 
on all the members of the family We 

K‘I a decision 

of the Allahabad High Court reported as 

lulshi V. Bishnath iiai (7)decided by Mears 

O. J., and Banerji, J., by a decision of the 
Patna, High Court in Jog Sah v. Ram 
Chandra Prasad (8), decided by Jvvala 
Prasad A. O J , and Das, J., and by a deci¬ 
sion of their Lordships of the Privy Council 
reported as Daulat Ram v. Mehr Chand 

in appeal 

^^hat appellLts 

that Bhabhuti Singh the mortgagor 

had described himself in the deed fs Ihe 

owner of the mortgaged property and that 

when respondent No. 1 brought the suit 
to enforce the mortgage he did not describe 
him as the manager of the family. It wag 

therefore, urged that the mortgage-deed 
on the basis of which the foreclosure decree 

should not be consider- 
ed to have been executed by Bhabhuti 
Singh as the manager of the joint famihv 
por could the suit brought affTinsif 

by the mortgagee be considefeTto be a 

suit brought against him in a represent 
tive capacity. We regret we are uS fn' 
accept the contention. It is within 
experience that in many -asps nf ^ ^ ^ 

executed in this 

a joint Hindu family they d'^sSfth 
selves as being the owners nf fhftbem- 

justas guardians of minors in severe 
describe themselves as owners of fhl 

Where it is clearly esllbll^h 

that the property is ininf .f®^^^^^shed 
and the mortgage is LecuLd h'^ Property 
proved to be the^manager of th/f^ 
a description in the dfed would 
m any way the actual chtlcter of th 5 
It being one executed by him pf 

of the family. ^ inanager 

Regarding the second contenf;/^ 

of opinion that where the nil ^ 
the case are clear showineTh 
sued happened to be a manager 

^ (iy 1 Ind. Cas. 623; 21 A. L. J. 175 ; a, j 
2 ^“ 553 ^”- ® P- L- J. 
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joint family and that the prnp^-tv inv .Iv i 
in the suit wa^ the family prope;Jy, tie 
natural and legitimate iuft-reiice to be 
drawn should be that the defendant had 
been sued in the capacity of the manager 
It is not necessary that the plaintiff should 
state in distinct terms that he issuing as 
manager or that the defendant is being 
sued as manager. We are supported in 
this view by a decision of the Madras High 
Court reported in Jijawba Bai Sahib v. 
Sagrum Jathai Roiv Sahib (10) and by a deci¬ 
sion of the late Court of tl^e Judicial iVm- 
missioner of Oudh reported in Sheo Dulare 
Murav. Brij Bbukhan LaZ (H). 

We are, therefore, of opitiiun that the 
mortgage executed byBhabhuti Singh on 
the 2,#th September, *1909, as executed by 
bin, as found by the Courts below, in his 
cap icily of the manager of the joint family 
of which the plcintiffsalso were members 
and is bindirg on them, becauf-e it has been 
found to have been execut»"d for legal 
necessity. Vs e are also of opiriion that the 
decree for foreclosure obtained by defend¬ 
ant-respondent No. 1 agninst defendant- 
respondent No. 2 was passed against him 
in the capacity of the manager of the 
joint family and is, therefore, binding on 
the plaintiffs also. 

The appeal, therefore, fails and is dis¬ 
missed with costs. 

G. H. Appeal dismissed. 

A. N. A. 

(10) 14 Inc). Cas. 374; 22M. L. J.45. 

(11) 25 Ind. Cae. 849; 1 0. L. J. 456. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 926 of 1923. 

August 2, 1926. 

Present .—Mr. Justice Odgers. 
GOVINDASAMI CHETTIAR— Plaintiff 

—Appellant 
versus 

K. KOTHANDAPANICHETTIAR 

and another—Defendants— 
Respondents. 

Lmitotion ActdXof 1008).Sch. I, Arts U7, iW- 
Su t cr,-„arr.tner to set aside alienation by manopn- 
— Mere absence o f co-parcener for over statutory period, 
ffjtct of— ICxclui-ion or abandonment, what constitutes 

...Adn'ise possession. _ . . .1 • . 

'Vo ronfiiliuie lulverse pofises.sion agamst the interest 
of « memter of,, joint Hin.lu tnmn.v, it must lie 
110,1 that he 1 , 1,9 either been excluded to h.s know- 
Wco or that he hris voUmtanly abandoned his rights. 

Such exclusion or abandonment cannot be inferred 


frotn the mere fact of his absence f.’o.n the pl.iue for 
ov;;r slalutojy iK'i-iou. [p 10 : 1 , col IJ 

inn suit Aifiia-;. an alijiiee of a c »-parccner, in, 
c:>nsUlering adverse possession the Court is entitled 
to consider the origin and quality of possession 
and uulcss e.\'clusion or abandonmi'nt is proved, the 
question of advers possession ennnot arise, fp 159 
col i!] • 

Obiter Adversa po3^e=J3ion cinaot be acpiired 
against a ci-parcenei’in a joint Hindu family wit) 
his being put on notice either actual or constructive 
that adverse possession is running agai.ist him. 

Sec nd appr- \ against a decree of the 
Distric', Court, East Tanjore at Nega!)atam, 
in A. S No 80 of 1922, preff'rred against a 
decree of the Court of tlie Disirirt Mnn^iif, 
Ma\avar’m. in O S No .383oM9 8 

Mr K. V. Kriii!ina<tw(tmi ly^r, for the 
App-llout 

Mr. T. V. Muthu'.rishna Iyer, for the Re- 
S[JL ndeiiis. 

t UDGiviENT.—Til 1-3 was a mit, bylhe 
plnutilf f. r a sfiar*^ in o-rlain properiies 
(now reduced t'> a f i i ih ■j'l-t-J 3 co¬ 
parcener Tile piairiiiIT, the bs de - tM-^nt’s 
father, .Tud 01 e Ivothamlapaui < heiu weie 
sons of one Gipal Oiieity The youngest 
son became a coiiveit to Muhammadanism, 
the second son pre leceased his father and 
the eldest son, the plaintiff, was absent for 
many years, some 18, in the Straits Settle¬ 
ments. During his absence the youngest 
brother, now a Muhammadan, conveyed his 
share in the property in question to a 
stranger, the 2nd defendant, and in 1902 
the mother of the 1st defendant effected a 
mortgage on the property and in 1915 the 
1st defendant conveyed the property to the 
3rd defendant with a covenant that he 
should pay off the mortgage. The question, 
therefore, is as to the plaintiff’s right in 
the house. 

The District Munsif held that the plaint¬ 
iff was entitled to one*third share of the 
house and one-third in the land. As to the 
latter there is no appeal and we are not con¬ 
cerned with that. 

On appeal to the lower Appellate Court 
the latter held that as the house had all 
along been in the possession of first, the 
mortgagee and afterwards the 3rd defend¬ 
ant who paid off the mortgage, the rights 
of the plaintiff had become barred by the 
exclusive and adverse possession on the 
part of the mortgagee and the 3rd defend¬ 
ant who paid him off. 

'J'he question is, can this finding of the 
learned District Judge be supported? It 
is obvious that the Ist defendant's posses^ 
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Sion was the possession as a co-parcener on 
behalf of the pidlntilf, also, ;iad,iD is to my 
mind equally obvious that while the plaint¬ 
iff was in either actual or constructive 
possession of his undivided share in the 
family house, 1st defendant would have 
had iio right whatever to effect an aliena¬ 
tion of any thing more than his own undivid¬ 
ed share. Why should the absence of the 
plaintiff for a number of years make any 
difference unless we can assume from the 
fact of that absence*' that he has been ex¬ 
cluded from his si trs or he has voluntari¬ 
ly abandoned it? Xt seems to me that it 
would be an nn ust thing to hold that 
although the alieijOi:! of the Ist defend¬ 
ant would ordinarily acquire nothing more 
than the latter’s share on a conveyance he 
is in a better po-ition owing to the absence 
of the plaintiff Therefore, it seems to me 
to turn to this point exclusively on the 
consequences of the plaintiff’s absence and 
it must bo proved that he ha? either been 
excluded to his knowledge or voluntarily 
abandoned his rights. The findings of the 
District Munsif show to my mind the direct 
contrary of any such exclusion or abandon¬ 
ment. There is no finding on this point 
by the learned District Judge because the 
only question argued before him was this 
question of adverse possession. The find¬ 
ings of the District Munsif are that after 
the departure of the plaintiff to foreign 
parts, his wife continued to reside in the 
family house, that in the sale deed of 1915 
by the 1st defendant to the 3rd provision is 
made for the continued residence of the 
plaintiff’s wife in the house. The 3rd de¬ 
fendant admits that she apent Rs. 100 for 
the marriage of the daughter of the plaint¬ 
iff- ^ It is said that the presence of the 
plaintiff’s wife in the house is due to a 
^ill by Gopal Chetty in favour of the 1st 
defendant and the wife of the plaintiff. The 
Will which was, of course, inoperative in 
law on the co parcenary property is dated 
1898. Gopal Ohetly is said in the plaint 
to have died about o years before the suit 
which would be 1913. It seems a fair in¬ 
ference from the facts that between the 
early part of 1898 when probably the 
plaintiff left for the Strait Settlemiuts and 
the death of Gopal Cbetty which is the 
date from which the Will if operative 
would have taken effect, the plaintiff’s wife 
was living in the house ns the wife of a 

eo-parcener entitled to ight of residence, 
thftt is so it can make no difference that 


she derived another title from an inoper¬ 
ative Wdl said to have taken effect some 
time after that date If her possession can 
be traced to a lawful source as I think it 
can be there is no reason to suppose that it 
has been displaced until proof is forth- 
pming I do not think that the fact that 
it has been held that Art, 144 applies to 
suits against the alieneeof aco parcener and 
not Art. 1J7 can make aijy difference, as 
obviously in considering cases of adverse 
possession one is clearly entitled to consider 
the origin and quality of the possession, and 
as 1 have already said above in this par¬ 
ticular case unless exclusion or abandon¬ 
ment IS proved the question of adverse 

does notarise. A point which 
had come before me on a previous 
occasion has been agitated in this case 
namely, as to wh-ther adverse posses¬ 
sion can be acquired against a co parcener 
without his being put, on notice either 
actual or constructive that adverse pos 
session is running against him. There 
are cases on either side of the line a id the 
matter does not appear to have been au- 
thoritatively disposed of at least as far as 
this Court IS concerned. I had occasion 
sitting with Mr. Justice Ayling, in S A 
No. 2019 of 1920 to examine the clses on 
this question at some length and mv 
opinion then was that such adverse pos¬ 
session could not be acquired without 
notice to or knowledge of the co-parcener 
against whom it was so acquired The 
same opinion was expressed by Avline' and 
Tyabji, JJ.. iQ Mulhukrishnl /^nfar v 
Sankaranarayana Iyer (1). In Venkatavama 
lyei V. Suuramania Sastry (2) OldfiplH 
and Ramesam JJ held that order 1o 
establish a title by prescription in a co¬ 
owner there should be evidence of exclu¬ 
sion of the other co-owners from posses 
Sion or of assertion of an exclusive title and 
also that a transferee from a er, “ 
with actual or constructive noticrof 

fact that his alienor was only a en aV, 

IS also bound to prove exclLinn K 
of the other co-sharers if 
establish a title by prescrintinn 
the transferee has L 

be on the «ame footing as an? 

transferee with an indeoendp^f ordinary 

«..Ud .iu. or win 

Mid.Ul "'*' 122; A I R. 132^ 
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hand, there are two cases in Ahdul Gafur 
y. Ashamath Bibi (3) and in Linga Munisami 
Rtddy V. Koindasaini Naicken (4) which 
seem to point the other way. Both these 
decisions were examined by me in the 
Second Appeal No. 2019 of 1920 referred to 
above and I there stated my reasons for 
not adopting them. Although the law 
thus stands in some uncertainty with regard 
to this question of notice, as to which I 
must say I remain unconverted, I think the 
present second appeal can be decided on 
the fact of want of any evidence of ex¬ 
clusion or abandonment. In fact, in my 
opinion, the evidence points all the other 
way. Now the question is whether the 
plaintiff is to get a third half of the 
house. 

As regards the second appeal it seems to 
me that there are only two people concern¬ 
ed, namely, the plaintiff and the 1st de¬ 
fendant's father and his representatives or 
transferees. There is no question, as 
already stated, of Kothandapani’s share in 
the house so that it is clear that by the 
relinquishment so to speak of that share 
Ist defendant and his representatives can¬ 
not be enriched at the expense of the 
plaintiff. I, therefore, think that the 
plaintiff ought to get half the house. As 
to the money obtained from the mortgage 
of the house, Ex. VI, the mortgage was exe¬ 
cuted by the widow of the 1st defendant’s 
father as guardian of the 1st defendant. 
It is not clear how she can either in fact 
or in law represent the plaintiff whom I 
have already held not to have been ex¬ 
cluded 80 as to bind him. The effect of 
the alienation, Ex. VI, was in fact to do 
nothing more than to bind 1st defendant’s 
share. It, therefore, appears to me that the 
plaintiff is not required to shoulder any 
part of the mortgage-debt. 

In the result the decree of the learned 
District Judge must be reversed and there 
must be a decree for the plaintiff in the 
sense indicated above with costs here and 

in the lower Appellate Court. 

V V V Decree reversed. 


A. 

‘ 3 ; 


N. A. 


Ind. Oaft. 385; 11 L. W. 31. ^ ^ 

in-J. Ou3. 317; 15 L. W. ‘^94; 42 M. L. J. 364; 
A. 1, K. Uixd. 3G9. 
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NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 154-B of 1924. 

October 8, 1920. 

Present.-—Mr. Kinkhede, A. J. C. 

Skrimant Kuar LAXMANRAO 
BHONSLEY— Defendant No. 1— 

Appellant 

versus 

NARAIN AND ANOTaBit—P laintiffs— 

Respcndunts. 

C. P. C. (Act V of 1908X 0. XXII, r. 2—Legal rt‘ 
prescniaiive of plaintiff—New right, whether can 

be set up —Kamdar, office of, minor, whether can 
hold. 

A minor is pi'ima facie considered to be disqualifi- 
ed like a female to hold the office of a kcLvidav^ ^vhich. 
is necessarily a position of conlidence and respec¬ 
tability and ordinarily none but an adult male can be 
considered to be fit to hold it, though a minor or a 
female may be entitled to hold the ottice by virtue of 
a special custom or reservation of a right under the 
terms of a sanad. [p. 161, col. 1.] 

A legal representative must continue the litigation 
on the cause of action sued upon and cannot set up. 
or agitate a new right of suit or his own individual 
right, [p. 160, col. 2 ] 


Second appeal against the decision of the 
Additional District Judge, Buldana, dated 
Jlst^January 1924, in Civil Appeal No. 


bir ti. K. Bose and Mr. P. N. liudra, for 
the Appellant. 

Mr. M. B. RJiyogi, for the Respondents. 


JUDGMENT. —I think that in view 
of the death of Krishna Rao, who was a 
CO appellant and co-plaintiff with Janki 
Bai, this case must go back for an inves¬ 
tigation of the question of the surviving 
plaintiff MuscLnfimoit Janki Bai's right to 
sue or continue the suit in her sole name. 
T.hat^ question was not material so long 
as Krishna Rao was a co-plaintiff with 
her as he alone even could have main¬ 
tained the suit. His death having taken 
place during the pendency of this appeal 
the question of Janki Bai’s right has be¬ 
come material. No doubt, the appellant 
has substituted one Narain a minor in 
place of Krishna Kao. But as a legal re¬ 
presentative must continue the litigation 
on the cause of action sued upon and he 
cannot set up or agitate a new right of 
suit or his own individual right the decree 
may not necessarily enure for the benefit 
of Narayan or support his individual right, 
although if the former suit was a repre¬ 
sentative suit he may on the analogy of 
the rule enunciated by their Lordships of the 
Privy Council in Mata Prasad v. Nageskav 
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Sahai (1) get the beaefit o£ the former 
decision on the abstract right of his family 
to officiate as hamadar of the appellant 
which may devolve on him. as a member 
of that family under the terms of the 
sanad. 

Then again Narain being a minor he 
would prima facie be considered disquali¬ 
fied like females for holding the office of a 
kamadar^ which is necessarily a position 
of confidence and respectability, and ordi¬ 
narily, none but an adult male could be 
considered fit to hold it. But it is just 
possible and there is room for assuming 
that the female heir or a minor heir may 
by virtue of a special custom or reserva¬ 
tion of a right under the terras of the 
sanad be entitled to hold the office and 
nominate his deputy or substitute. It is, 
therefore, meet and proper that 
Janki Bai and the minor Narain should have 
an opportunity to prove that the office 
has rightly devolved on them or any of 
them and that the decree must, therefore, 
enure for their benefit also. In this view 
of the case, I do not see any necessity to 
consider the correctness or otherwise of the 
findings arrived at as regards the merits 
of the claim. The case is, therefore, re¬ 
manded to the lower Court for enquiry 
and fresh decision with advertance to the 
above remarks and in accordance with 
law. The costs hitherto incurred includ¬ 
ing the costs of this appeal will abide the 
event. 

o. R. D. Case remanded. 

(1) 91 Ind. Cas. 370; 28 Bom. L. R. 1110; 3 O. W. 

N. 1: A. 1. R. 1923 P. 0. 272; U R. 6 A. (P. C.) 195; 28 

O. 0. 352; 24 A. L. J. 1; 43 G. L. J 51; (1926; M. \V. 
N. 83; 47 A. 833. 50 M. L. J. 18; 13 O. L. J. 19; 52 I. A. 
398; 30 C. W. N 626 (P. C.). 


ALLAHABAD HIGH COURT. 

FULL BENCH. 

Second Civil Ai'Peal No. 1000 of 1923. 

July 27, ly26. 

Present;—Sir Cecil Henry Walsh, 
Kt., Actins: Chief Justice, Mr. 
Justice Sulaiman, Mr. Justice 
Daniels, Mr. Justice Mukerji and 
Mr. Justice Bo^s. 

QIRJA NANDAN thkougu RAM 
SARUP— Plaintiff—Appellaht 

versus 
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of 1936), ’whether retrospective—Interpretation of 
Statutes 

Held ,by the majority {Walsh, A. C. J., and ilfw- 
kerji, J , disAentiag).—That the Transfer of Properly 
(Amendment) Act of 1926 is nol retrospective ia4ts 
nature so as to apply to documents executed prior to 
its coming into force, [p. 168, col. 2; p. 170, col. 1; 
p. 176, col. 2.j 

Per Walsh, A. C. J., and Mukerji, J .—That the 
Transfer of Property (Amendment) Act of 1926 is re¬ 
trospective in its nature so as to apply to documents 
executed prior to its coming into force and it also 
aSects litigants in a pending action who have obtained 
a decree by a Subordinate Court before the passing 
of the Act which decree is still under appeal, [p. 167, 
cols. 1 & p. 173, col. l.j 

I’er Sulaiman, J .—Tlie preamble is merely a key to 
the construction of a Statute and it cannot control its 
substantive provisions, which may be found to extend 
beyond the limits of the preamble, [p. 168, col. 1.] 

The form of an Act is by no means conclusive; an 
enactment may be declaratory in form but may be 
retrospective in its operation and vice versa, 

Per Daniels, J .—Au Act is not retrospective in its 
operation unless an intention to make it so cleaidy 
appears on its face. This rule does not apply to its 
full extent to matters of mere procedure, but where a 
Statute affects vested interests it is not to be construed 
retrospectively except where no other construction is 
admissible, [p. 169, col. 1.] 

If an Act is purely declaratory, that is to say, if 
it enacts nothing new but merely the existing *Jaw, 
the ordinary rule of construction is that it applies 
equally to transactions prior to and subsequent to its 
coming into force. It is, however, necessary to look 
at the substance and not merely at the form of tho 
Act. An Act may be in form an amending Act and 
yet when its operative provisions are examined it 
may turn out to be merely explanatory. On the other 
hand, an Act may be merely declaratory in form and 
yet may make a definite change in the law. [ibid.] 

Where the Legislature inserts anew definition in an 
existing Act the effect of which is to define a term 
previously undefined, it would ordinarily be held that 
the definition was intended to be retrospective, more 
particularly when the preamble of the Act inserting 
it declared that it was expedient to explain the law 
but where the new definition has the effect of re¬ 
pealing a previously existing aud inconsistent defini¬ 
tion then in the absence of clear words showing the 
contrary intention the new definition will apply only 
from the date on which the new Act came into force 
and all documents executed prior to that date will be 
governed by the definition then in force, [p. 170, col. 1.] 

Per Mukerji, J.—If the meaning of the Legislature 
is clear it is not open to the Courts to examine the 
previous law or the past history of it in order to find 
out the meaning of the words used. [p. 172, col 11 
Per Boys, J.—It is the universal practice when 
interpreting a new Act, any clause of which gives 
rise to any difficulty, to consider the Act whose nlace 
it takes, [p, 175, col. 1 ] ^ 

In the absence of anything decisive, it is undesir¬ 
able to give a retrospective effect to an Act where to 

do so would be to alter the law applicable to a claim 

in litigation at the time when the Act was passed 
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Sulaiman and Boys, JJ. [June. 
25, —This is a plaintifl's appeal 

arising out of a suit for sale on the 
basis of a mortgage-deed, dated the 3rd 
of April, 1917, and presented for regis¬ 
tration on the 2-11^ of April, 1:'17. The 
suit was contested mainly by defendant 
No. 2 who held a mortgage, dated tlie 8th 
of April, 1917, and presented forregistra- 
tion on the 11th of April, 1917. The de¬ 
fendant pleaded that the plaintiff's mort¬ 
gage-deed had been ante dated and was 
in fact subsequent to the defendant's mort¬ 
gage. This point has been conclusively 
found against the defendant. He further 
denied the completion and validity of the 
document. The Court of fiist instance in 
a very summary judgment decreed the 
claim. On appeal the learned District 
Judge held that the plaintiff’s morigage- 
de^d-was defective for want of proyier 
attestation. He held that it was executed 
in the presence of only one witness Baldeo 
at one place and then it was brought to 
the Court compound where it was attested 
by the second witness Kamla. Kamla was 
dead and could not be produced, but Balaeo 
was examined. The learned Judge 
felt inclined to assume that Kamla must 
have attested the document at the request 
and admission of the mortgagor. He, how¬ 
ever, did not feel inclined to re-examine 
Baldeo because he was of opinion that 
even if Kamla had signed the document on 
the acknowledgment of the mortgagor, 
there was no proper attestation in law and 
the document created no charge on the 
property. He accordingly allowed the ap¬ 
peal by the contesting defendant and gave 
the plaintiff a mere simple money-decree 
against the mortgagor. 

The plaintiff came up in appeal to this 
Court and a Bench of this Court came to 
the conclusion that the trial of the suit 
by the first Court had been unsatisfactory 
and that inasmuch as the pleas taken by 
the defendants were not quite express and 
clear, theie was a latssihilily of tlie plaii.liff 
having been y)rejudiced. This Ct-urt. ac¬ 
cordingly on the 23i d of March, 1920, sent 
fjnvvii ai/issue whether or not Llie statutory 
p:ovibion8 with regard to attestation had 
l)f-en duly complied with. J’arties were 
- iven the opportunity to pror'uce additional 
evidence if lljey eliose. 9’1 e findir*g now 
returned by the District Judge confirms 
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what had been anticipated on the former 
occasion. It is found that Baldeo actually 
saw the executant sign the document, and 
attested it atone place; and later on at 
another place Kamla, the second witness, 
received an acknowledgment of the execu¬ 
tion by the executant and then signed it. 

There can be no doubt that under the 
ruling^ cf their Lordships of the Privy 
Council in the case of Shamii Patter v, 
A hdul Kadir Rowthan (1) the signing of the 
document by Kamla was not a valid attesta¬ 
tion. It has, however, been pressed before 
us that the effect of the new Act XXVII 
of 1926, is to make it a valid attestation. 

In order to ascertain whether the new 
Act in a declaratory Act with retrospective 
effect so as to affect all documents executed ■ 
prior to it, as well as all litigations pending 
at the time when it came into force, it 
would be necessary to examine the state of 
the law as it stood prior to the passing of 
this Act. Section 69 of the Transfer of 
Property Act (IV" of 1869) required that a 
mortgage deed must be attested by at least 
two witnesses. The Legislature did not 
expressly define what the word “attested” 
meant. It left it to be understood in its 
ordinary meaning. On the other hand the- 
Indian Succession Act (X of 18(55), s. 50, 
expressly provided how the witnesses were 
to sign the document and made the receipt ' 
of a personal acknowledgment sufficient. 
This High Court in the case of Sheikh Ghazi 
V, Bhaxvani Prasatl (2) and Ganga Dei v. 
Shiam Sundar (3) expressed the view that 
attestation in s. 59 of the Transfer of Pro¬ 
perty Act did not mean that the witnesses 
must actually see the executant sign the 
document, but that an acknowledgment by' 
the executant was quite sufficient. On the 
other hand the view taken by the Calcutta 
High Court was that the word “attested” 
meant that the witnesses must be witnesses 
of the actual execution. Qirindra Nath 
Mvkerjee v. Bejoy Gopal Mukerjee (4) and 
Ah(hil Karim v. .SaiiTnaTi (5). The Madras 
High Court took the same view. Shamu 
Patter V, Abdul Kadir Raiyuthan (6). ff'he 

Bombay Hich Court in an earlier case, 

ll) IG Ind. Cas. 250; 35 M. 607; 16 0 W. N. 1009; 
23 .\l. L J. 321; 12 M. L. T. 33H; (19121 M. W. N. 935; 
10 A. L. J. 259; 14 liom. L. R. 1034; 16 C. h. J. 596; 39 
I. A. 21tJ(P. C.). 

(2) A. W. N. (1896) 89. 

(3: 26 A. 69; A. W. N. (1903) 201. 

26 C. 24G; 3 C. W. N. 84; 13 Ind. Deo. (n. fl.) 

(5) 27 C. 190; 14 Ind. Dec. (N. 6.) 125. 

(C) 31 W. 215; 3 M. L. T. 300; 18 M. L. J. 219, 
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Ramji'Haribhai y,- Bai Parvati (7), took a 
contrary view holding that acknowledgment 
was sufficient. The same Court, however, 
in a later case, Hanu v. Laxmanrao (8), 
expressed the view that an attesting wit¬ 
ness to a deed is a witness who has seen 
the deed executed, and who signs it as a 
witness. The Calcutta view was also fol¬ 
lowed by the Judicial Commissioner’s 
Court in the Central Provinces. Thus 
prior to 1912 acknowledgment was deemed 
to be sufficient by this Court, but it was 
not considered sufficient by the other High 
Courts. 

The Madras case went up in appeal be¬ 
fore their Lordships of the Privy Council, 
who overruled the Allahabad cases and 
affirmed the Calcutta and the Madras view. 
Shamu Patter v. Abdul Kadir Rowthan (1), 
Their Lordships’ decision is a clear pro¬ 
nouncement that the word “attested" in 
8 . 59 of the Transfer of Properly Act meant 
‘ the witnessing of the actual execution of 
the document by the person purporting to 
execute it." After this authoritative pro¬ 
nouncement of the highest tribunal, no 
doubt could remain as to the meaning of 
the section. 

• A?, however, a contrary view had pre¬ 
vailed in this High Court, theie w'ere many 
creditors who had acted upon the rulings 
of this Court and had taken deeds signed 
by witnesses on mere acknowledgments. 
Such creditors were likely to be affected 
adversely. The Legislature recognised that 
so far as these provinces were concerned, 
there might be a great hardship although 
there might be no such hardship in the 
other provinces. Accordingly Act XXVI of 
1917, called the Transfer of IVoperty (Vali¬ 
dating) Act, 1917, was passed. The pro¬ 
fessed object of this Act was to validate 
certain transfers of property made prior 
to the 1st of January, 1915, and the Act 
was to extend in the first instance to the 
United Provinces of Agra and Oudh only 
By s. 2 of the Act the Legislature validated 
instruments of mortgage or gift executed 
prior to the let .of January, liilo, although 
they had been signed by witnesses without 
8 eeing the executant sign them, provided 
that such witnesses had before signing re¬ 
ceived from the executants personal ac¬ 
knowledgments of their signatures. Section 
3 under certain circumstances allowed re¬ 
storation of claims on documents prior to 
the let of January, 1915, which had been 

(7) 27 B. 91; 4 Bom. U Ih 881). 

(8) 1 Ind. Oas. 464; S3 B. 44; 10 Bom. L. R. 943. 


wholly or in part dismissed, rejected or 
withdrawn after the 30lh of July, 1912, (the 
date of the judgment of their Lordships 
of the Privy Council) and before the com¬ 
mencement of the Validating Act. The 
passing of this Validating Act leaves no 
doubt in one’s mind that the Legislature 
recognised that the documents not signed 
by the witnesses in the way in which their 
Lordships had ruled they ought to be, were 
invalid and that in order to remove the 
hardship which undoubtedly existed in 
these provinces it was necessary to validate 
such transfers. If in the opinion of the 
Legislature their Lordships of the Privy 
Council had committed a judiciary error 
in wrongly interpreting s. 59 of the Trans¬ 
fer of Property Act, it was not necessary 
to “validate transfers made prior to 1915." 
All that was necessary would have been to 
declare that they were not at all invalid. 
The further fact that that Act wasconGned 
in its operation to these provinces, in the 
first instance and for a limited period 
makes it quite clear that the law as inter¬ 
preted by the other High Courts and affirm¬ 
ed by the Privy Council was to be left 
unaltered unless the Governor-General by 
notification extended the operation of the 
Act to those provinces. It would thus 
seem that the effect of Act XXVI of 1.917 was 
to recognise that the ruling of their Lord¬ 
ships of the Privy Council laid down the 
correct law, but it was considered advisable 
that that law should not be made appli¬ 
cable to certain transactions prior to 1915 
which might have been entered into under 
a misapprehension of the law induced by 
the rulings of this Court. ^ 


As stated above, this Act was confined 
to these provinces and limited to a fixed 
period. All documents from the 1st of 
January 191s, up to 1926; throughout the 
whole ot India, were governed by the ruling 
of their Lordshipa of the Privy Council 
and could not be deemed to create a valid 
charge so aa to pass interest in immoveable 
property unless the documents had been 
signed by at least two witnesses who hS 

actually seen the execution. 


Lue nisiorical f 
between 1917 and 1925 two altemmiJ 
made to get the Transfer of Property 
amended, but on some ground or other\ 

R r"® '■^J^cted. In March 192 

Bill which was the precursor of the pres 
Act was introduced. One may again "®r 

the circumstance that there Ledifew 
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between the Bill as originally introduced 
and the Act as passed, and one must also 
ignore the statement of Objects and Reasons 
and the report of the Select Committee on 
the Bill. But the previous enactment of 
1917 cannot be ignored when the retros¬ 
pective nature of the new enactment has to 
be considered. 

If the Legislature had intended to make 
the Act retrospective, there was nothing to 
prevent it from saying so expressly. There 
is no such express declaration. But the 
omission of such express declaration does 
not necessarily show that an Act is not 
retrospective. The preamble, however, un¬ 
doubtedly favours the appellant. It says: 
“Whereas it is expedient to explain certain 
provisions of the Transfer of Property Act, 
1852; it is hereby enacted as follows.” The 
preamble is, no doubt,a key to the construc¬ 
tion of the Statute, but. it cannot, of course, 
control its provisions. Nga IJo.ngv Queen 
(9)’. ‘ The preamble may, therefore, suggest 
what the intention might have been but 
one has to see whether that intention has 
been carried out by ihe language of the 
Statute. 

In declaratory Statutes one ordinarily 
finds the word “declared” and not only 
“enacted.” But the omission of the word 
“declared” is by no means conclusive. 
Similarly the title of the Act, which is call¬ 
ed the Transfer of Property (Amendmpnt) 
Act, need not necessarily show that the 
previous law is sought to be amended. One 
may not attach any great importance to the 
circumstance that the Act did not come 
into force immediately when it was passed, 
but come into force on the 25th of March, 
1926, when it received the assent of the 
Governor-General. But a. 2 does not mere¬ 
ly provide that s. 59 of the Transfer of 
Property Act always had and has a par¬ 
ticular meaning, or that it must be deemed 
to have that meaning. On the other hand 
an exhausiive and elaborate definition of 
“attestation” is laid down and the^ whole 
of that definition is to be “inserted” in s. 3 
of the Transfer of Properly Act. For a 
declaratory Act all that is necessary is to 
declare what the law is and not to amend 
the Act by introducing into one of its sec¬ 
tions certain new words. 

The body of the Act is thus not quite in 
harmony with the preamble. In order, 

therefore, to decide whether the Act must 

. 5 )) : M I. A. 72; 4 W. It P C. 1011; Bonl. 180; 1 Sutk. 
X>;c. J. 285; 1 Sur. P. G. J. 508; 10 E. R. 237. 


[9aT. C, 1927] 

be taken to have a retrospective effect it 
is necessary to take into account a number 
of other considerations. Had it embodied 
a mere rule of procedure, there would per¬ 
haps have been no difficulty. But the law 
requiring how a transfer of immoveable 
property by mortgage can be effected is not 
a mere rule of evidence. The provisions 
are mandatory and imperative. Without 
registration and without proper attestation 
there is no transfer of immovable property 
at all. 

Under a Statute of 1695 it was necessary 
in Scotland that where a deed consists of 
more than one page, each page should bp 
attested in the same manner by the grantor 
with his usual and accustomed form of 
signature. An agreement for a lease was 
executed in 1873, written on seven pages, 
of which only the last page was signed in 
full, the remaining pages being onlj’ ini¬ 
tialled. The Conveyancing Act of ltj74, 
8.39. provided: “No deed, instrument, or 
writing subscribed by the gjantor or maker 
thereof, and bearing to be attested by two 
witnesses subscribing, and whether relating 
to land or not, shall be deemed invalid or 
denied effect according to its legal import 
because of any informality of execution.” 
The question arose whether this Act had 
restrospective effect so as to validate the 
previous agreement. The House of Lords 
in Gardner v. Lucas GO) held that it did 
not. Lord Cairns, ,L C., at page 593* remark** 
ed: “if the construction contended for by 
the appellant is correct the consequence 
is that this section, by words which at the 
outset are ambiguous, must have the effect 
of bringing again into existence, without 
limit as to time, every instrument which 
had failed of validity, which had failed 
to come into existence, by want of compli¬ 
ance with the formalities of the Act of 
1696, and must have the effect of setting 
up every such instrument notwithstanding 
the titles and the arrangements of property 
which might have been made upon an as** 
sumption that those instruments were ab¬ 
solutely invalid.” Lord O’Hagan at page 
GO I* observed: “There are cases,—Hnglish 
Cises, and I believe Scotch cases also,—• 
which take a clear distinction between 
matters of procedure and matters of right, 
as to the operation of a Statute prospec¬ 
tively or retrospectively. In the cas.e be«*‘ 
fore vour Lordships the matter is of a 

(10) (1878) 3 A. 0. 582. _ 

•Pages of (1878) 3 A. 0.—[Erf.] 
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right created by a 5’deed, and unless the 
execution of that deed fulfil the conditions 
prescribed by the Legislature no right 
exists under it.” Lord Blackburn, at page 
60i*, said: “But where the effect would 
be to alter a transaction already entered 
into, where it would be to make that valid 
which was previously invalid—to make 
an instrument which had no effect at all, 
and from which the party was at liberty 
to depart as long as he pleased, binding— 
I think the prima facie construction of the 
Act is that it is not to be retrospective, 
and it would require strong reasons to show 
that is not the case." 

The next point to consider is whether by 
giving the Act a retrospective effect, vested 
rights would be interfered with or not for 
it is well settled that where vested rights 
are to be adversely affected, the strongest 
presumption, in the absence of clear and 
express words, is that an Act is not re¬ 
trospective. There may be in existence 
thousands of documents throughout India 
which though purporting to be a mortgage- 
deed are not a mortgage*deed for want of 
proper attestation, and create no charge 
whatsoever on any immovable property. 
All subsequent mortgagees have, therefore, 
a vested interest to claim priority as against 
such creditors and are entitled to enforce 
their claims in preference to them. Many 
of these might in fact have advanced 
money to borrowers after having ascertain¬ 
ed that the previous documents executed 
by them create no valid encumbrance on 
the property at all. Could the Legislature 
have intended by one stroke of Legislition 
to destroy the priority of all such subsequ¬ 
ent transferees and bring into existence a 
valid transfer in favour of a previous credi¬ 
tor, who before the Act ould not be held 
to have any interest in the eye of the law ? 
lathe words of Lord O'liagaa inGarJnc?- v. 
Lucas (10) “Can we suppose that in that 
year (1876), no right existing, as the condi¬ 
tions of a valid execution had not been 
fulfilled, the Legislature intervened, and 
by equivocal words, without any expres¬ 
sion of clear intention, and in direct opposi¬ 
tion apparently to public policy and private 
interest, established a right that never 

before had anv existence?.A man who, 

on the faith of the construction which, as I 
think, must now be taken to be correct, had 
advanced a large sum of money on a pur¬ 
chase would, if the view of the appellants 
" ’Page of 1878 3 A. 


were adopted, be deprived of alibis outlay. 

.The vested interests are those of 

a man who, acting upon the law as he 
understands it, and as it really turns out 
to be, has advanced his money or change 
ed his position; and it cannot be said that 
in these circumstances such interests do 
not deserve protection.” The case before 
us is a case in point. Under the law, as it 
stood when the District Judge passed his 
decree, Hanuman Das, though a subsequ¬ 
ent creditor, had the first charge on the 
property, and Girjanandan had no charge 
whatsoever. Even if on the 23rd of March 
1926, instead of remanding an issue this 
Court had accepted what the District Judge 
had anticipated and which has now been 
found to be the fact, the lower Appellate 
Court’s decree would have been upheld# 
Could the Legislature have intended that 
because the amending i^ctcame into force 
between the remand and the return of the 
finding, Hanuman Das is to lose his priori¬ 
ty and Girjanadan is to acquire an interest 
in the property which he did not possess 
before? The position of the creditors in 
the other provinces might well be worse 
inasmuch as the law as interpreted by the 
Privy Council was in no way different from 
that which had been administered by the 
High Courts there. Are all such transferees 
to lose their first charge on the property 
because the new Act would makedocumenls 
mortgage-deeds which were not understood 
to be such before? In view of these cir¬ 
cumstances and the fact that the correctness 


lue rrivy uouncii ruling was acted upon 
if not expressly accepted, in 1917, one 
might have some hesitation in holding 
that the present case is governed by the 
new Act. 

The learned Vakil for the appellant baa, 
however, brought to our notice the judg¬ 
ment in Mokammadi Bibi v. Kashi Upadhya 
(11) decided on the 1st June, 1^26, in which 
it as held that the new Act was retrospec¬ 
tive in its effect and governs previous 
transaction. The judgment does not show 
whether the significance of the Validating 
Act of 1917 was pressed before the Bench 
Nor does It show that the possibility of the 
new Act affecting vested rights was argued 
The judgment is based on the view that 
the Act ts a declaratory Act because it was 
an Act to remove doubts existing as to 
the meaning or effect of a Statute ” It 

may in the first place he pointed out' 

Ill) 06 lad. Cae, 775; A, I. R. 1926Til 7 "5 
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it could hardly be said that a doubt existed 
when the highest tribunal had made a final 
pronouncement and itself acted upon it in 
subsequent cases. It might not be, in the 
second place, quite correct to say that all 
Acts which are passed in order to “remove 
doubts” do necessarily have a retrospective 
effect. Act VI of 19i3 was intended to 
declare the rights of Musalmans to make 
settlement, and the preamble of it stated 
“Whereas doubts have arisen regarding the 
validity of wakfs, etc., and whereas it is 
expedient to remove such doubts, it is here¬ 
by enacted as follows.” 

Section 4 used the language “No such 
wakf shall be deemed to be invalid, etc., 
etc.” Although it is the declared policy of 
the Government not to alter the Muham- 
jnadan Law as to gifts and wak-/s, all the 
Courts in India held that the said Act was 
not declaratory and retrospective in its 
effect but enacted a new rule of Muham¬ 
madan Law. This position was assumed to 
be correct by their Lordships of the Privy 
Council in the case of Ramanadan Chettiar 
v. Vava Levvai Maiukayar (12). And this 
view was followed by this Court in the 
case of Nicmul Haq v. Mohammad Subhan- 
ul lah{\Z). 

It may further be said that even declara¬ 
tory Acts might not have such a wide re¬ 
trospective effect as to cover all past trans¬ 
actions. An Act which declares a certain 
matter to be an offence even if it were to 
rectify a judicial error, could hardly be 
held to have retrospective effect so as to 
make a previous a'^t committed at the 
time when the law was differently under¬ 
stood, a fuinisliable offence It might also 
be conceivable that although an Act is 
made declaratory in its nature, it will not 
affect people who have acquired vested 
rights and who would be affected adversely 
by it. 

That a retrospective operation ought 
not to be given to a Statute “unless the in- 
lentiou of the Legi.slature that it should bo 
60 construed is e.\pressed in plain an<i 
unambiguous language” is made clear by 
the case of Young v Adams (i4) decided by 
the •In licial Committee of the Privy Council. 


l ' V)\iv\ ('an 2.15; 1.5A. T>. J. I.IH; .12 M, L.J. 

KM 1. W 21>.3; l!M7i M. W. N. 180; l\, C. L J. 224; 

M I 'I' 21.V 21 \V. N. .021; 10 M, 1IG. 1 1*. L. \V. 

r-jl' 1 » B-'in. h li tOl: H 1 A. 21 I K. C^. 

1.’) 18 hi'l 04; 'll A, 1; IG A. L»- J. 811. 

l-t) (IS'.is. A. C. 409; 67 i.. J. P. C. 75; 78 J.,. T. 506; 
11 T. L. li. 575. 


Their Lordships had in a previous case 
held that the power generally possessed by 
the Grown to dismiss a civil officer in New 
South Wales at pleasure was restricted by 
the provisions of the Civil Service Act, 
and that the Government had no power to 
dismiss a civil servant except on the 
grounds, and after the enquiry, which that 
Statute prescribed. A subsequent" Act 
called the Public Service Act of 1895 was 
passed, s. 58 of which provided, “Nothing 
in this Act or in the Civil Service Act of 
1884, shall be construed or held to abrogate 
and restrict the right of the Crown as it 
existed before the passing of the said Civil 
Service Act to dispense with the services of 
any person employed in the public service”. 
It was held that the later Act had not 
a retrospective effect. Lord Watson in 
delivering the judgment of the Judicial 
Committee rematked at page 474*. “It may 
be true that the enactments are declaratory 
in form; but it does not necessarily follow 
that they are. therefore, retrospective in their 
operation, and were meant to apply to acts 
which had been completed or to interests 
which had vested before they became law. 
Neither the context of the Statute, nor the 
terms of the clause itself, appear to their 
Lordsliips to favour that lesult” At 
page 476* his Lordship remarked: “It does 
not seem to be very probable that the 
Legislature should intend to extinguish, by 
means of retrospective enactment, rights 
and interests which might have already 
vested.” 

There is one more consideration which 
cannot be lost sight of. If the new Act is 
to be retrospective then the provision in 
0 . 2 requiring that each of the witnesses 
must sign tlie instrument iii the presenceof 
the executant must also hav<? a retrospective 
effect. With the exception of a stray 
remark in the case of Ramji Haribhai v. 
Bai Parvati (7) we are not aware c»f any 
reptirted ease in wliich it has been express¬ 
ly held that the witnesses must actually 
sign the document in the presence of the 
executant. Even the two Allahabad cases 
did not goto the length of expressly hold¬ 
ing that attestation within the meaning of 
8 . 5'.1 of the 'Pransfer of Property Act meant 
that, all that was required by s 50 of the 
Indian Succession Act should be done. 
Wiieii iheii Lordships of the Privy Couficil 
^n t <l owu an issue in the case of Pod arnth, 
^Bilges of A. (J.—[i-’tf.] 
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Halwai v. Ram Narain Upadhia (15) there 
was no direction to enquire whether the 
famale executants also saw the witnesses 
sjgn the documents. There may be hundr¬ 
eds of documents executed by pardanashin 
ladies, bed ridden patients or blind per¬ 
sons which have been signed by the exe¬ 
cutants in the presence of the witnesses in 
one room and the witnesses have put their 
signatures in an adjoining room not seen 
by the executants. All such deeds of 
mortgage and gift would have to be wholly 
invalid although there has so far been no 
clear reported authority indicating that 
this must be so. To give the section a 
restrospective etfect might hit hard trans¬ 
ferees under such documents. 

In view of all these points which deserve 
consideration, and in view of the wide 
effect which the interpretation of this new 
Act is likely to have on all transactions 
since 1915 entered into throughout India, 
it. seems desirable that there should bean 
authoritative pronouncement by a Full 
Bench. We would accordingly refer the 
following two points to a Pull Bench for 
decision : 

(1) Whether Act XXVII of 1926 is retros¬ 
pective in its nature so as to apply to docu¬ 
ments executed prior toits coming into force? 

(2) If BO, whether it would also affect 
litigants in pending actions who have ob¬ 
tained a decree from a Subordinate Court 
before the passing of the Act, but the decree 
is still under appeal. 

Mr. Ilaribans Sakai, for the Appellant. 

Mr. Skiva Prasad Sinha, for the Respond¬ 
ent. 

JUDGMENTS OF THE FULL 

BENCH. 

Walsh, J.—1 am unfortunately unable 
to agree with the view taken by the majority 
of the Court in this case. The question 
referred is whether Act XXVII of 1926 
applies to documents prior to the Act coming 
into force. A secondary question arises 
whether it applies in the hearing of an 
appeal from a decree passed before the Act. 

In my opinion the questions permit of 
only one answer. The preamble to the 
Act says it is expedient to explain certain 
provisions of the Fransfer of Property Act, 
I6h2. It enacts tliat in s. 3 of that Act, 
after the definition of the word “instrument" 

the following shall be inserted, num-dv, 

(15) 30 lad. Cas. :m. ;?7 A. 471; 13 A L. J. S09: 10 
O. \V. N. 991; 17 Bom. L. R. 617; 18 M. L. T. 85; 2 
L. W. 639; 29 M. L. J. 150; 22 C. L. J. 165; (1915; M. 
W. N. 709; 42 I. A. 163 (P. C ). 
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“attested" in relation to an dnetrument- 
means and then follows the interpretation 
to be put upon the word "attest." 

I read this to be statutoiy in^truction^ 
to every body who is bound by the Statute 
and to the Courts, to interpret the word, 
"attested" in the sense provided whenever 
it has to be interpreted. The Act came 
into force on the 25th of March, 1926, and 
from that date every Court was bound by 
the Statute whenever it has to consider the 
meaning of the word "attested" in relation 
to any instrument to which the Act applies. 
There is no language qualifying or limiting 
the instrument to which the Act applies. 
If it was intended to limit it was necessary 
to do it by express language having 
regard to the generality of the language 
which I have quoted. 

It is clear that if a certain view of the 
law is changed by the decision of a superior 
authority, for example, if any decision 
of the Allahabad High Court is overruled 
in the Privy Council, pending an appeal 
in another case, the Allahabad High Court 
would have to apply the changed view in 
obedience to the authority of the Privy 
Council in spite of the fact that the deci¬ 
sion of the lower Court was right when it 
was given in following the old decision. It 
seems to me incongruous that an Appellate 
Court should be bound to effect this result 
whatever the consequence to the parties in 
the case of a decision given for the first 
time by a superior authority and should 
hold itself not so bound in the case of a 
statutory definition given for the first time 
by the legislation. With all respect I regard 
the considerations set out in the referring 
order as beside the question, having regard 
to the plain language and simple direction 
contained in the Act now under considera¬ 
tion. 

The case seems to me to be analoo^ous 
to that decided by the Divisional Court in 
England in Attorney-General v. Theobald 
(16). In that case there was previous legis¬ 
lation imposing stamp duty upon personal 
property passing under a voluntary settle¬ 
ment. A subsequent Act enacted that the 
expression “voluntary settlement" should be 
construed in a particular way. It was held 
that the earlier Act must be read as bavin" 
the meaning declared by the later Ac” 
The duty imposed upon the Court by the 
atatutemust he discharged from the moment 

(16) (1890) 24 Q. B. D. 557; 62 L. T. 768; 38 \V. fi' 
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when the Statute becomes law without refer¬ 
ence to the date of the instrument. Where 
the meaning is plain we have nothing to 
do with the consequence. 

Sulaimaiif J.—The arguments for and 
against tlie view that Act XXVII of 1926 
is retrospective in its nature are set forth 
at some length in the order of reference. 
It is, therefore,unnecessary for me to repeat 
them in detail. 

The strong point in favour of the plaint¬ 
iff-appellant is that the preamble of the 
Act contains the expression “to explain 
certain provisions of the Transfer of Pro¬ 
perty Act, 1882" and a. 2 of the Act defines 
what the word ‘attested* means. The 
preamble standing by itself undoubtedly 
gives an indication that nothing new was 
being enacted but only the meaning was 
being explained. But the preamble is merely 
a key to the construction of a Statute and it 
cannot control its substantive provisions, 
which may be found to extend beyond 
the limits of the preamble. Nga Hoong v. 
Queen (9). The law requiring how a docu¬ 
ment is to be completed is not a mere 
rule of procedure but a substantive pro¬ 
vision. Gardner v. Lucas (lU). Without pro¬ 
per attestation no charge on immoveable 
property is at all created. If the Act of 
192(j is to be held retrospective in its 
operation so as to take effect from IS>2 
vested rights would be affected through¬ 
out India. There is, therefore, a very strong 
presumption against its retrospective nature 
unless the language employed is ‘plain and 
unambiguous*. The form of an Act is by 
no means conclusive. An enactment may 
be declaratory in form but may not be 
retrospective in its operation. Yonyig v. 
Adams (14). 

The Act is called the Transfer of Pro¬ 
perty (Arnendment) Act and did not come 
into force with effect from the date when 
it was passed but like many other Acts 
from the date when it received the assent 
of the Governor-General. It does not ex¬ 
pressly say that it will be retrospective 
and will apply to all previous transactions. 
.Section 2 does not merely declare what has 
al vay.:} been the meaning of the word 
‘.lUcsL'-jr but an elaborate definition is to 
be inserteri in s. .'S of the_ Transfer of 
Jb'opeity Act. Tiiat definition certainly 
goe.-i miudi further tlian the ordinary mean¬ 
ing of attested as g'ven by their Lord- 
shTps of the Pilvy Council, Skamu Pattar 
V. Abdul Kadir Rowthan (1). After the 
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pronouncement of the highest tribunal, it 
could hardly be said that any doubt re¬ 
mained as to its meaning requiring an ex¬ 
planation. None such doubt could cer¬ 
tainly remain after the Legislature itself, by 
the enactment of Act XXVI of 1917, recog-; 
nised the correctness of their Lordships* 
ruling and found it necessary to validate 
transfers prior to 1915 in these provinces 
leaving the law intact in the other pro-; 
vinces and for the subsequent period. If 
in the opinion of the Legislature their Lord¬ 
ships had committed a judicial error all 
that was necessary was to rectify that error 
and not to validate certain specified trans¬ 
fers only. 

If the word ‘explain* were not in the 
preamble, every one would probably have 
agreed that the Act was only prospective. 
If the Act of 1917 were not in the way, 
I would certainly have held the new Act to 
be retrospective. One course is to ignore 
altogether the effect of the Act of 1917 
and attach so much weight to the preamble 
of the new Act as to make it conclusive 
and to govern absolutely its substantive 
provisions. The other course is to admit 
that the Legi^^lature itself in 1917 accepted 
the law as laid down by their Lordships 
to be correct, and then to liold that the 
Act in reality alters that law. and, there¬ 
fore, goes beyond the preamble, in which 
case it cannot be retrospective. 

The point itself is a difficult one and 
the diihculty is enhanced all the more 
by reason of a difference of opinion. On 
the whole, 1 am still impressed more by 
the doubts expressed in llie referring order 
against the retrospective operation of the' 
Act and, therefore, agree with my learned 
brothers Daniels and Boys, JJ., in answer¬ 
ing the first question in the negative. 

Da^nielSy J.—The questions referred foi* 
the decision of the Full Bench are : — 

1. Whether Act XXVII of 1926 is retros¬ 
pective in its nature so as to apply ^ to 
documents executed prior to its coming 
into force ? 

2. if so, whether it would also affect 
litigants in pending actions who have 
obtained a decree by a subordinate Court 
before the passing of the Act, but the 
decree issii I under appeal. 

The s^eond question only arises in the 
event of the first question being answered 
in tile alii* Illative. 

Act XXVII of 192t) came into force 
under the provision of s. 5 of the General-' 
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Glauses Act, 1897, on 25th March, 1926, 
on which date it received the assent of 
the Governor-General. The docuruent in 
suit W3.3 executed ou 3rd April, 1917, nearly 
nine years earlier. It was a mortgage- 
deed requiring attestation by two wit¬ 
nesses to give it validity under the 
provisions of 8. 59 of the Transfer of Pro¬ 
perty Act. It has been found that only 
one of the attesting witnesses saw the 
executant put his mark to the deed. The 
other attested it on an acknowledgment 
by the executant of the deed of his having 
executed it. Both witnesses attested the 
deed in presence of the executant. If Act 
XXVII of 1926 applies to the deed, this 
was a valid attestation. Under the law in 
force at the time, as laid down by the 
Privy Council in Shamu Patter v. Abdul 
Kadir Rowther (1) it was not a valid attes¬ 
tation. 

The first question turns on whether Act 
XXVII of 1926 is a purely declaratory Act 
or not. If an Act is purely declaratory, 
that is to say, if it enacts nothing new but 
merely explains the existing law, the 
ordinary rule of construction is that it 
applies equally’ to transactions prior to and 
subsequent to its coming into force. Attor¬ 
ney-General V. Theobald (16). It is, how¬ 
ever, necessary to look at the substance 
and not merely at the form. An Act may 
be in form an amending Act and yet 
when its operative provisions are examined 
it may turn out to be merely explanatory. 
That was the case in Attorney-General v. 
Theobald (16). On the other hand an Act 
may be merely declaratory in form and yet 
may make a definite change in the law. 
The Musalman Waqf Validating Act of 
1913 was an Act of this kind. The pream¬ 
ble recites that it has been enacted in order 
to remove doubts which have arisen 
regarding the validity of certain ivaojs 
created by Musalmans. Yet the Act has 
been held not only by this Court, but also 
by the Privy Council to be prospective and 
not retrospective in its operation. Such 
an Act comes under the ordinary rules that 
an Act is not retrospective in its operation 
unless an intention to make it so clearly 
appears on its face. The rule does not 
apply to its full extent to matters of mere 
procedure, but where a Statute affects 
vested interests it is not to be construed 
retrospectively except where noothercon- 
struction is admissible. Gardner v. Lucas 
(10) and Young v. Adams (14). It is unneces¬ 


sary 10 laoour me point that the Act uj. 
1926, if retrospective, does affect vested 
rights to a very serious extent. Rights in 
property have grown up all over India on 
the basis of the definition of attestation 
laid down by the Privy c ouncil in Shamu 
Patters case (1) and a'^cepted by the 
Legislature in Act XXVI of 1917 which 
will be unsettled and in many cases 
destroyed if Act XXVIl of 1926 is held to 
apply to them. 

The present is exactly the contrary case 
to that which came before the Courts in 
Attorney-General v. Theobald (16). In that 
case the Act to be construed was amend¬ 
ing in form but declaratory in substance. 
In the present case the Act is declaratory 
in form but amending in substance. If 
nothing had occurred beyond the decision- 
of the Privy Council in Shamu Patters 
case (1) it might be said that the Legis¬ 
lature intended to declare that decision 
to be incorrect. The matter did not, 
however, rest there. The Indian Legis¬ 
lature by Act XXVI of 1917 accepted and 
embodied in an Act of the Legislature 
the interpretation put by the Privy Council 
on the word “attest". The Act in question 
is described as the Transfer of Property 
(Validating) Act, i917. It applied only to 
the United Provinces of Agra and Oudh, 
and only to those instruments executed 
prior to the 1st of January, 1915. IVithin 
this limited area and this limited period 
of time it allowed validity to documents 
attested by persons who did not see the 
executantsign tnem provided the attesting 
witness had received an acknowledgment 
of execution from the executant. It fol¬ 
lows necessarily from this enactmenton the 
principle of inclusio unius est exclusio 
alterius that in all other parts of India and 
for all documents executed after the 1st of 
January, 1915, no attestation was valid un¬ 
less both the attesting witnesses had seen 
the executant sign the deed. This law 
has now been changed by the recent Act 
It does not matter ,that the preamble de- 
clares an intention of explaining the law 
or that the change is made by the i^- 

sertioa of a new deSnition. The preamUe 

may be ufed to gather the intention of the 
Act in doubtful cases but it can under no 
circumstances control the substantive o™ 
visions of the Act. If we find as J. s ^ 
h“rc, that the Act lays down a new pro¬ 
vision inconsistent not merelv with th 
interpretation placed on the word ''aLst", 
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by the Court but with the interpretation 
aceepted by the Legislature itself in Act 
XXVI of 1917, we are bound to hold 
and we do hold that it is not merely a 
declaratory Act but effects a change in the 
substantive law and as there is nothing in 
the Act from which an intention to make 
it retrospective can be clearly inferred, 
it must be treated as applying only to 
instruments executed after its commence¬ 


ment. 

Where the Legislature inserts a ne<T 
definition in an existing Act the effect of 
which is to define a term previously un¬ 
defined, it would ordinarily be held that 
the definition was intended to be retrospec¬ 
tive, more particularly when the preamble 
of the Act inserting it declared that it was 
expedient to explain the law but where 
the new definition has the effect of repeal¬ 
ing a previously exiriting and inconsistent 
definition then in the absence of clear words 
showing the contrary intention the new 
definition will apply only from the date 
on which the new Act came into force and 
all documents executed prior to that date 
will be governed by the definition then in 
force This is substantially the position 
here The Act of 1917 did not in terms 
define the word “attest" but it enacted 
expressly that for documents executed in 
the United Provinces prior to 1917 the 
word “attest" did not require that both 
attesting witnesses should have seen the 
executant sign and by necessary impli¬ 
cation that in all other parts of India and 
for all subsequent documents it was neces¬ 
sary that they sliouhl have done so. The 
definition so enacted has now been sub¬ 
stantially modified and as the Legislature 
has not declared that the modilicalion 
shall be retrospective the ordinary rule 
applies that the new definition governs 
only documents executed after it came into 

1*C G 

Mv answer to the first question, there¬ 
fore, is that Act XXVII of 1926 is not 
retrospective so as to apply to documents 
executed prior to its coming into force. 

In view of this answer the second ques- 

lidii not srisG. 1 . \^ 

Mnkerih isalleference toal< nil 

ppiK'h bv iv,o leanie'i Judges of this Court 
o, itH.leoision on two questions to be staled 
,,eseu.lv. As usual the IWerence to ]• all 
Beneh has heen due to a diftereneeof op.n- 
V.etweei. the learned Judps wlio niade 
tl e refereuee and two other learned Judges 


who decided the case of Mohammadi Bibi v? 
A'as/iiUpad/iiya(ll)onthelst June, 19 6. One 
of the questions referred to the Full Bench is 
a rather difficult one. It is a matter of pure 
accident that while both the learned Judges 
who made the reference are on the Full 
Bench and are in a position to represent 
their views, none of the Judges who decid¬ 
ed the case of Mohammadi Bibi v. Kashi 
Upadhya{ll) are here to represent their views 
of the case. I, therefore, sought an opportuni¬ 
ty of consulting one of the learned Judges 
who decided the aforesaid second appeal. 

The facts which led up to the reference 
are very briefly these. The appellant be¬ 
fore this Court instituted the suit out of 
which this appeal has arisen on foot of a 
mortgage-bond, dated the 3rd of April. 
1917. The suit was contested principally 
by a second mortgagee who holds a mort-? 
gage, dated the 8th of April, 1917. The 
main pointof contention was that the plaint¬ 
iff's mortgage was not a valid mortgage 
under s. 59 of the Transfer of Property Act 
inasmuch as both the attesting witnesses to 
it did not see the executant sign his name 
on the bond. It has been found that while 
one of the marginal witnesses saw the 
execution the other put his signature on 
the document on receiving a personal 
acknowledgment from the executant of the 
execuiioD. It is contended .for the second, 
mortgagee that in the circumstances of (he 
case the mortgage of the 3rd of April, 1917, 
is not a valid mortgage. 

The learned Judges who decided the case 
oi Midiammadi Bibi v. Kashi Upadkya (11) 
were of opinion that the amendment of the 
Transferof Property Act made by Act XXVII 
of 192(1 would validate the mortgage in ques¬ 
tion although the Act was passed nine years 
after the execution of the mortgage-deed. 
The learned Judges who made the refer¬ 
ence were inclined to disagree with this 
view and hence this reference. Of course, 
the two learned Judges making the refer¬ 
ence did not definitely commit themselves 
to the view they expressed in the order of 
reference and it cannot be said that there 
is, actually, at this moment a difference of 
opinion in the High Court. 

The questions referred to Full Bench 
are;— 

1. Whether Act XXVII of 1926 is retros- 
pe< tivo in its nature so as toapply to docu- 
nicn’s executed prior to its coming into 
force y 

2. If so, whether it would also affect- 
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litigants in pending actions who have ob¬ 
tained a decree by a subordinate Court 
before the passing of the Act but the decree 
is still under appeal ? 

Point No. 1 —The Transfer of Property 
Act did not originally contain any defini¬ 
tion of the word “attested" although it 
required that a deed of mortgage anti a 
deed of gift should be attested by at least 
two witnesses. For want of definition of 
the word “attested" there arose a difference 
of opinion among the High Courts in India 
as to its meaning. Except the Allahabad 
High Court all other High Courts held 
that “attested" meant that the two wit¬ 
nesses required to “attest" should be present 
when the executant signed the document 
and should, therefore, see him actually 
sign it. The difference of opinion was set 
at rest when the Privy Council decided in 
view of the majority of the High Courts, 
As the opinion of the Allahabad High 
Court had been entertained for a long time 
and as it was feared that many transactions 
had been entered into on faith of the view 
expressed in Allahabad, the Act XXVI of 
1917 was passed to validate such of the 
documents that may have been executed 
prior to 1st January, 1915, in the United 
Provinces of Agra and Oudh. It was then 
that the Legislature in a way signified its 
approval of the interpretation put by the 
Privy Council on the word ‘ attested.” 

Then came the Act XXVIl of 1926, pass¬ 
ed ostensibly with a view to explain what 
was meant by the word “attested" as used in 
the Transfer of Property Act. 

The question that arises is whether this 
definition should have effect from the date 
the ActXXV^lIof 1926, received the assent 
of the Governor-General, viz . 25tli March, 
1926, or whether it should be read as having 
a I’etrospective effect. 

It is clear that the mere form in which 
an Act is passed is not conclusive as to 
whether its application is to be in the future 
or it has a retrospective effect. On the 
other hand, it is also recognised that ordi¬ 
narily a declaratory Act is supposed tohave 
a retrospective effect unless the contrary 
intention is clearly expre.-^sed in the body 
of the Act, The preamble, therefore, is 
only a guide to the intention of the Legis¬ 
lature but it is not an infallible guide. The 
preamble in this case states that the Legis¬ 
lature thought it expedient to explain 
what was meant by the word “attested" as 


used in the Transfer of Property Act 
When you attempt to explain a certain 
word already used by the Legislature in an 
enactment you assume that the meaning 
which you are going to put always existed 

there and that you are doing nothing 
to alter the meaning borne by the 
word. The preamble, therefore, on the 
face of It professes only to tell us what the 
word “attested" meant since the passinq of 
the Act in lo82. Coupled with this avowed 
intBFitioii of tli 0 L6gislature to do nothin^ 

but to explain the meaning of an already 
exi.iiting word there comes the definition of 
the word “attested." In defining the word 
the Legislature desires that the definition 
should be simply “inserted" in the Act The 
effect would be as if the Act had all along 
contained the definition since its promulira 
tion. This “insertion" of the definition would 
again point to the view that the Legislature 
meant only to “explain" the meanin<» of 
the word “attested" and did not profess 
to express the intention that the meanin-- 
was to be attached only to document^ 
executed after the Act came into force and 
not to those that were executed before that 
Further let us examine the definition itself" 
It runs as follows;—“Attested in relation 
^ aa instrunient meaQs attested etr* 

The use of the word' means” again, in 'my 
opinion indicates that the Legislature tells 
U9 that it wishes the word “attested" to 
bear a certain meaning without any refer¬ 
ence to the date of the passin^^ of thf» 
Act of 192(1 When you say that a particular 
word already used by a Legislature means 
something you intend to say that that is 
the meaning which the word has always 
borne and should be interpreted as if the 
meaning attached to the word since the 
of its first use (in 1882). Such being theTe 
fore, the grammatical construction of the 
several words used in the enactment of 
1926, It seems to me clear that the Act is 

^ retrospej! 

On the other hand, it has been said that 
from the words “e.xpedient to exolain” 
cannot be inferred that the ‘ 

really meant to say that thev ih? ^ 
believe that the word “attested" 

borne the meaning whierthe "^ays 

wanted it to bear by enactit A^erxxvJ? 
of 192a. I recognise the full valid 
argument. I have already 
by passing Act XX VI of 19W the^T 
of the time accepted the ^ateSa‘C 
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put by the Privy Council on the word 
“attested” and having done 80 thought it 
was necessary to validate such documents 
as may have been executed on faith of a 
different 'interpretation. But it seems to 
me to be equally clear that the Legislature 
not only wanted that the interpretation as 
adopted by the Privy Council should be 
changed but also that it should change 
with effect from the date of the passing 
of the Transfer of Property Act. The words 
“ whereas it is expedient to explain ” 
were adopted not by way of telling 
a falsehood to the public at large but 
simply because those words were calculat¬ 
ed by use of as few words as possible to 
serve the purpose which the Legislature 
had in view. An enactment never contains 
a discussion of the reasons as to why it was 
passed. Some times it is necessary to say 
a few words byway of an introduction to 
express the intention of the Act and that is 
why the “preamble” becomes necessary. The 
Legislature did not owe any explanation 
to anybody as to why they were altering 
the law. They thought it was enough to use 
words which would indicate their intention. 
If the words used clearly indicate the inten¬ 
tion, I think it is beyond the province of 
the Courts to scrutinise the motive. I fully 
recognise that the interpretation of the 
word ‘ attested” had been definitely settled 
bv the Legislature of 1917 in n particular 
way. It is also cltar that in 191.0 tho 
Le^^islature wanted to widen the interpreta¬ 
tion and to include certain methods of 
attestation which were not previously re- 
co'^nised. In other words the L'gislatnre 
did mean to alter the law. The only ques- 
tion is whether they meant to alter it for 
the future or whether they meant to alter it 
also with a view to affect the documents 
already executed before ;?5ih March, DlG. 
The intention of the Legislature is to be 
rrathered usually not from the history of 
oast legislation but from the language 
employed in llie Act itself and from that 
alone, where that intention is clear. 

lu the view 1 take of the language.used in 
Act XKVlIof 19-2Gno room is left in my 
mind to doubt that the Legislatlire meant 
to give the Act a retrospective effect. I 
hav..Urea.ly staled that if the meanmgof 
he L..-islalu.e be clear it is not open to 
('ourts"o examine tl,e previoim aw or he 
past history of it in order to find o„t the 

i.m minK of the word used. In my opinion 
it is ciMr that the Legislature msant by 


using words of that implication that the 
Act should have a retrospective effect and 
it is not, therefore, necessary to pry into 
the reasons for this enactment. But it is 
not at all difficult to see why the Act should 
have been given a retrospective effect. In 
a country like India where the number of 
illiterate people exceeds 90 per cent., an en¬ 
actment like ss. 59 and 123 of the Transfer of 
Property Act is always a source of distress. 
People are not accustomed to technicalities 
like the attestation of a document and it 
was believed that in spite of the fact that 
the word “attested” had been interpreted in 
a particular way for the last 44 years 
hardships were still caused by that inter¬ 
pretation. The object, therefore, was to 
widen the sense of the word “attested" 
without impairing to any great extent, the 
usefulness of the rule laid down in ss. 59 
and 123 of the Act. It is true that the giv¬ 
ing of the retrospective effect was likely to 
affect some subsequent transferees by 
depriving them of such advantage as they 
might secure by establishing it in a Court 
of law, that a document having priority in 
date was not a properly drawn up one. But 
such advantagescould hardly be called “fair” 
advantages. For example, in thisverycase 
the plaintiff’s mortgage was executed for 
consideration and in good faith. 'J'he sub¬ 
sequent mortgagee wants to take advantage 
of the fact that there is a technical flaw. 
If, by the passing of the Act of 1.*26, such 
advantage is denied to the subsequent 
mortgagee nobody need be sorry for that. 
It has been hinted that the definition of the 
word “attested” not only widens the previous 
law but also allera it in a material way. I do 
not think that it hasany such effect. In my 
opinion all the documents tliat may have 
been executed strictly in accordance with 
the interpretation of the word “attested’ 
as given to the word by the Privy Council 
will continue to be valid under the present 
definition: tliey will not be affected. The 
words in the definition “and each of whom 
has signed the instrument in tho presence 
of the executant” do not necessarily mean 
that the executant should see the witnesses 
sign, ll n i)ariia)i‘iskin lady signs a mort¬ 
gage l)y way of executing it in the presence 
of two witnesses and if the witnesses then 
and tliere sign the document by way of 
attestation, the mortgage will be good 
eiiougii witliin the definition of the word 
“atu-.>ted,” because the witnesses have 
signed in the presence of the executant 
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though it may be that they have not signed 
in the view of her. 

For reasons given above I am of opinion 
that the answer to both the questions re¬ 
ferred to us should be given in the affirma¬ 
tive. 

Boys, J. —The main question and in 
view of the opinion at which I have arrived, 
the only question is whether Act XXVII of 
1926 is retrospective? 

The facts are fully stated in the judg¬ 
ment of my learned brother Mr. Justice 
Mukerji. Mr. Justice Sulaiman discussed 
the matter very fully in our referring 
order, with which, of course, I was in agree¬ 
ment, and I have heard nothing during the 
course of the argument and subsequent dis¬ 
cussion of this case to lead me to alter my 
views. Adopting, therefore, the reason 
already stated in that referring order I 
will confine m}self as far ss possible to 
certain further general considerations. 

It is accepted that each Act must be 
judged by its own language and suriouiid- 
ing circumstances. As regards the per¬ 
missibility of looking at these latter I am 
aware that doubt has been expressed by 
one of us but I shall refer later to authority 
establishing that it is permissible to con¬ 
sider some of the circumstances in which a 
particular Act was passed. 

While each Act must be judged by its 
own language and circumstances there are 
certain broad principles to which I shall 
refer. Before, however, mentioning those I 
note that there are two outstanding features 
about this short Act; firstly, that the pre¬ 
amble states that in the opinion of the 
Legislature it w^as “expedient” to “explain” 
certain provisions of the Transfer of Pro¬ 
perty Act, Secondly, it is hereby 

enacted as follow’s and then follows the 
insertion of a definition. That definition 
is to be “inserted” in the Act of 1882 after 
the definition of the word “instrument.” I 
am unable to attach any particular weight 
to the word “inserted”. This is a word 
equally applicable to an Act intended to 
be retrospective or to an Act which may be 
in accordance with ordinary presumption 
assumed to be prospective. Every amend¬ 
ing Act contains the expressions “shall bo 
inserted” and “shall be added”; sometimes 
the one and sometimes the other phrase is 
used, appropriately to the nature of the 
alteration. 

Similarly I am unable to attach any par- 
Ucular force to the word “means.” It is 


equally used in all kinds of Acts in refer¬ 
ence to definition: whether those defini¬ 
tions are in an original or in an amending 
Act; it is just the ordinary word appropriate 
to a definition. 

Nor am I able to attach any weight to 
the words “any instrument.” They aie 
capable standing by themselves of includ¬ 
ing any instrument executed in the past as 
well as those to be executed in the future 
or of being confined to instruments execut¬ 
ed in the past, or of being confined to 
instruments executed in the future accord¬ 
ing to the context and the nature of the 
Act. To assume that those words have 
any one or other of these three meanings 
appears to me to assume the answer to the 
question which we have to decide and to 


wholly deny effect to all the approved broad 
principles of interpretation of Statutes. 

Judging then the operative clause of the 
Act by itself and as it stands, I can find 
nothing to differentiate it from any similar 
clause that might be found in any Act 

appearing on the Statute Book for the first 
time. 


xvcgaiuiug me ACL as a wnoie tnesingie 
feature which suggests that the Act is 
retrospective and the only fact which has 
given rise to doubt is to be found in the 
existence in the preamble of the words “lo 
explain”. In reference to this two generally 
accepted propositions may be stated. First¬ 
ly, the preamble can only affect interpreta¬ 
tion of an operative clause where that opera¬ 
tive clause is in itself of doubtful import. 
Secondly, the form of an Act is not con¬ 
clusive in determining the question we 
have to decide. This point has been dealt 
with by my brother Mr. Justice Daniels 
with whose expression of his views I en¬ 
tirely concur. I would add here some com¬ 
ments on the case with which he deals 

Aitorney-Generalv. Theobald (l{^) In that 

case Pollock, B., after pointing out thft 
each case must, however, depend upon 
the language of the particular Statute and 
to some extent, on the subject-matter to 
which the Statute applies” added “these 

words ‘voluntary settlement’ having given 
rise the Legislature passed an^Act 

etc. I shall note later on that at the time 

S""- ™ -S-s 
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brother Mr. Justice Daniels suggest to my 
mind that this case is not authority for the 
proposition that the Act we are considering 
is not retrospective but rather the converse. 

It was suggested during the course of 
the argument that we are as much bound 
by a declaration of the^Legislature affecting 
past transactions as we are bound by a judg¬ 
ment in regard to such transactions of their 
Lordships of the Privy Council. That is, of 
course, a proposition beyond dispute, but it 
again appears to me to assume the answer 
to the very question which we have to 
decide. If the Statute is retrospective there 
can be no question but that we are bound 
to give effect to it. But we have to deter¬ 
mine this very question whether it is or it 
is not retrospective. Herein lies a differ¬ 
ence between Statutes and the judgments 
of a superior Tribunal. The latter are never 
confined to declaring what the law is to be 
in the future. The effect is always to dec¬ 
lare what the law now is and has been in 
the past; in other words, such judgments 
are always declaratory and retrospective as 
well as prospective. 

It would seem to be clear that none of 
the general tests which has been accepted 
in aid of the determination of the question 
whether an Act is retrospective or not is 
by itself cunclusive. But that does not 
mean, of course, that such tests are of 
no value and I will proceed to refer to some 
of them. 

Tnat the form of an Act is not conclusive 
is clear not only from the case already 
referred to, Attorney-General v. Theobald 
(16) and other cases, but was very specifi¬ 
cally asserted in Young v. Adams (14) where 
Lord Watson said: ‘Tt may be true that 
the enactments are declaratory in form; but 
it does not necessarily follow that they are, 
therefore, retrospective in their operation, 
and were meant to apply to acts which had 
been completed or to interests which had 
vested before they became law.” 

It is conceded on all sides that the initial 
prebuniption is that an Act is notietroa- 
pective. In Modern Railivay Co. v. Pye (17) 
Early C. J.,said: “Those whose duty it is 
to a'Jjliinibter the law very properly guard 
Q'^ainbl giving to an Act of Parliament a 
retiospeciive operation unless the intention 
of the Legislature that it should be so 
c<m6ini('d is expressed in clear, plain and 
y .10 language." It is unnecessary 

■ 17 ; (1661) oU L. J. C. P. 311 at p. 318. 
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to multiply authority for this proposition 
but it may be noted that it was applied by 
their Lordships of the Privy Council, to 
whose authority we are particularly subject, 
in Muhammad Abdus-Samad v. Qurban 
Husain (18) where they said: “It is not, 
however, in accordance with sound prin¬ 
ciples of interpreting Statutes to give them 
a retrospective effect." The only legitimate 
inference is that, if an Act is not clearly 
retrospective, if there is any doubt upon the 
point, the intention of the Legislature must 
be taken to have been that it should not be 
retrospective. 

As to what is a declaratory Act, the only 
definition that I have been able to find is in 
the most recent authority on the interpreta¬ 
tion of Statute Law, Craies’ Treatise on 
Statute Law, 3id Edition, 1922, at page 60. 
In modern purposes a declaratory Act may 
be defined as an Act passed to remove 
doubt existing as to the Common Law or 
the meaning or effect of any Statute. Such 
Acts are usually held to be retrospective. 
Without suggesting that no Act can he 
retrospective unless it comes within this 
definition, it is at least worthy of note that 
in the present case if there is one thing 
more clear than another it U that there 
could have been no doubts whatever in the 
mind of the Legislature when it passed Act 
X>LViI of 1926 as to what the then existing 
law was and that the law had been univers¬ 
ally understood in the same sense for the 
previous nine years. It is unnecessary for 
me to deal in detail with the previous 
history of this matter. It is set out in full 
in the referring order of Mr. Justice Sulai- 
man and myself and mention of it is to be 
found in the judgment of my brother Mr. 
Justice Daniels. By Act XXVI of 1917 the 
Legislature made it apparent beyond all 
doubt that it accepted the view of the law 
laid down by their Lordships of the Privy 
Council and from that date onwards that 
was the unquestioned law. 

It is, however, necessary in this connec¬ 
tion to note a suggestion which was made 
during the argument but which was then 
not farther pressed. It was hinted that it 
is not open to us to consider the previous 
history of the matter. It may be conceded 
at once that is is not open to us to take 
into consideration the Statements of Objects 
and Reasons, the report of the Select Com¬ 
mittee or the proceedings in Council pre- 

(18) 2G A. 119 at p. 129; 8 0. W. N.201: 6 Bom* L, 
R. 238; 31 I. A. 30; 8 8ar. P. 0. J. 593 (P. 0.). 
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fatory to an Act becoming law; but there 
is a great distinction between such proceed¬ 
ings and the previous state of the law itself 
and the prior Acts of the Legislature. It 
is the universal practice when interpreting 
a new Act, any clause of which gives rise 
to any difficulty, to consider the Act whose 
place it takes, and I am not aware that the 
correctness of this practice has ever been 
challenged. As long ago as 1882 in Gopal 
Pandey v, Parsotam Das(l9) Mr. Justice 
Mahmood, after excluding from considera¬ 
tion the Statements of Objects and Reasons, 
etc, said “We are no doubt at liberty to 
consider the general state of the law which 
prevailed in pari ni'iteria prior to the enact¬ 
ment of any Statute under consideration.” 

la Pardo w. Bingham (liO) Lord Hathei ly 
said: “The quesUon is whether on general 
principles the Statute ojigiit, in this particu¬ 
lar section, to be held to operate retrospec¬ 
tively, the general rule of law undoubtedly 
being, that except there be a clear indica¬ 
tion either from the subject-matter or from 
the wording of a Statute, the Statute is not 

to receive a retrospective construction. 

.In fact, we must look to the general 

scope andpurview of the Statute, and the 
remedy sought to be applied, and consider 
what was the former state of the law, and 
what it was that the Legislature contemp¬ 
lated.” 

Further, in the absence of anything deci¬ 
sive, it is undesirable to give a retrospective 
effect to an Act where to do so would be to 
alter the law applicable to a claim in litiga¬ 
tion at the time when the Act was passed. 
See Leeds & County Bank v. Walker (21). 
Maxwell' in the 6th Edition of his Inter¬ 
pretation of Statutes at page remarks: 
“In general, when the law is altered pend¬ 
ing an action, the rights of parties are de¬ 
cided according to the law as it existed 
when the action was begun unless the new 
Statute shows a clear intention to very such 
rights”. 

That an Act is not to be interpreted, in 
the absence of an unambiguous direction 
otherwise, so as to affect vested rights, has 
been dealt with in the referring order of 
Mr. Justice Sulaiman and myself and in 
the judgment of Mr. Justice Daniels. 

(19) 5 A. 121 at p. 135; A. W. N. (1832) 128; 2 Ind. 
Dec. (N. a.) mo. 

(20) (18691 4 Ch. 735 at pp. 739, 740; 20 L. T. 464: 
17 W R. 419. 

^7(21)^(IRR3) 11 Q. B. D. 84 at p. 91; 52 L. J. Q. B. 590; 


Authority for the proposition is to be found ^ 
passim in all the treatises on the inter¬ 
pretation of Statutes and it was further 
enunciated by their Lordships of the Privy 
Council in Muhammad Abdus Samad v.- 
Q urban Husain (18). 

Again, it is a general proposition that an 
Act is not to bs considered retrospectively 
so as to affect a transaction ^ready com-^ 
pleted. In Gardner v. Lucas (lOj Lord 
Blackburn said: “Where the effect would 
be to alter a transaction already entered 
into, where it would he to make that valid' 
which was previously invalid, to make an 
instrument which had no effect at all, and 
from which the party was at liberty to* 

depart as long as he pleased, binding.I 

think the prima facie construction of the 
Act is that it is not to be retrospective, and 
it would require strong reasons to show 
that it is not the case.” 


now aetermined the Courts have always 
been to refuse retrospective effect unless it 
was beyond a shadow of doubt on a con¬ 
sideration of the whole Act and all its cir¬ 
cumstances that a retrospective effect was 
given, is clear from the form of Act VI of 
1913 (The Wakf Validating Act) and the 
cases refusing to give to that Act a retrospec¬ 
tive effect; r/. Niam-uUHaq v. Mohammad ' 
Subhan-ul lah (13). where Piggott, J., said; 

U the Liegislature intended to give vali¬ 
dity as transfers of property to an unas¬ 
certained number of past transactions which 
had no such effect at the time when they were ' 
executed, I should have expected it to do 
80 m very clear terms." Here also we are 
asked to hold that the Legislature intended'- 
to give validity as transfers of property to 
an unascertained number of past transac¬ 
tions which had no such effect at the time 
when they were executed. Has the Legis-’ 
lature m this case exhibited any such in- 
tention, in very clear terms? The terms of ^ 
the Waqf V^idatiug Act were infinitely' 
more clear The Legislature had delibe¬ 
rately chosen as full a declaratory formas 
could well be devised, but reading the^ct 
as a whole this Court refused to gi-^e 
effect to that form. In the nressni 

the Legislature, if it intended the Ac? to 
have a retrospective effect, would appear to 
have carefully avoided expressin^^ t?,!? 
intention in unmistakable terms Tfr« j 

no doubts, it recited no diSties U 

thing but the ambiguous h^t thf??h 
might have a retr!spectiv"‘ 
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hive cDasidered some of the general pro¬ 
positions restricting interpretations in fa¬ 
vour of a retrospective effect. The converse 
proposition is thus stated by Craies: “An 
Act is retrospective (1) when it is expressly 
enacted that an enactment shall be retros¬ 
pective, i. e., where such words occur as 
‘shall operate retrospect!vely\ (2) where it 
is a necessiry implication from the ‘’lang¬ 
uage employed that the Legislature intend- 
ei a retrospective operation." Emphasis 
was laid on the strength of the implication 
required by the Judicial Committee in the 
case of Colonial Sugar Refining Co v. Irving 
(22), where, in interpreting the Judiciary 
Act, the Committee said that it “is not 
retrospective by express enactment or by 
necessary intendment". 

In giving weight to the above proposi¬ 
tions I would make it clear that I appreciate 
that no one of them is conclusive by itself, 
for instance, it is clear that every Act 
taking effect retrospectively can be said in 
one sense or another to affect rights of some 
sort; and similarly with the other proposi¬ 
tions in particular cases they may be open 
to exception. But where I find each and 
all of the general propositions when applied 
to this case as well as all the considerations 
more particularly concerning this Act with 
the single exception of the words “to ex¬ 
plain" in the preamble all pointing in one 
direction, I find myself impelled to hold 
that I cannot give to this Act a retrospective 
effect. 

To turn to other considerations which 
more particularly concern this individual 
Act. Did it or did it not “alter the law?" 
I did not hear it argued at the Bar, nor so 
far as I am informed do either of my bro¬ 
ther Judges consider that the law was not 
“altered". That the law has been “altered", 
that it has in fact been very radically 
altered appears to me a proposition beyond 
challenge. The law as laid down by their 
Lordship.s of the Privy Council and which 
remained undisturbed for nine years was 
clear and unmistakable. The law as laid 
down by the Act under consideration la 
equallv unmistakably different and differ¬ 
ent ill a very important and far-reaching 
particular. If it cannot be denied, and in 
fact is not denied, that the law has been 
“altered" how can it be contended that 
the present Act only “declares what the 
law has always been." The two propositions 

•^‘>1 (1905) A. C. 3G9; 74 L. J. P. C. 77; 93 L. T. 738; 
jjli. U K.513. 
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are a contradiction in terms. I have re¬ 
ferred to the far-reaching effect of this 
alteration. To give the Act a retrospective 
effect would mean to alter the law as regards 
all transactions which have taken place 
throughout India since 1882 with the ex¬ 
ception of those that may be barred by 
limitation. 

In conclusion I would say that a prolong¬ 
ed study of all the authorities to which I 
have been able to obtain access has failed 
to furnish me with even one single parallel 
case vvhere an Act altering the law which 
has been in unquestioned force for nine 
years past has been given a retrospective 
effect. 

I do not lose sight of the fact that the 
words “to explain" in the preamble indicate 
possibly some obscure intention in the mind 
of the draftsman, but for the reasons I have 
given I find mj'self in no doubt as to the 
conclusion at which I should arrive, that 
is, that where the L-^gislatufe. if it so de¬ 
sired, could have and ought to have ex¬ 
pressed its intention beyond doubt, I have 
no right to interpret this Act, ignoring the 
ordinary presumption, so as to give it a 
retrospective effect. 

By the Court. —In accordance with 
the opinions of the majority of Judges 
composing the Full Bench the answer to 
the first question referred is that Act 
XXVII of 1926, is not retrospective in its 
nature so as to apply to documents execut¬ 
ed prior to its coming into force. In view 
of this answer the second question referred 
does not arise. 

JUDGMENT. 

Sulaiman and Boys, JJ.— In 
view of the opinion of the majority 
of the Full Bench that the new Act 
XXVII of 1926 is not retrospective, it is 
clear that the deed relied upon by the 
plaintiff was not a valid mortgage-deed in¬ 
asmuch as it had not been duly attested 
as required by the ruling in Sliamu Pattar 
V. Abdul Kadir Rowtfian (1). The appeal 
is accordingly dismissed. As, however, the 
findings of the lower Appellate Court were 
not satisfactory and the question ultimately 
raised in appeal was an intricate question 
of law, we direct the parties to bear their 

own costs of this appeal. 

z. K. Appeal dismissed. 
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CALCUTTA HIGH COURT; 

Appeals from Appellate Decrees 
Nos. 631 TO 637 op 1923. 

July 21, 1925. 

Present :—Justice Sir Babington Newbould, 
Kt., and Mr. Justice Graham. 

JOGESH CHANDRA. BANERJEE and 
ANOTHER—Plaintiffs—A ppELLiNis 

versus 

HAYDER ALI and OTHERS—Defendants 

—Respondents. 

Co-sharers—Purchaser of residuary share in revenue 
sale—Resistance by co-sharers in exclusive possession 
of different plots—Separate suit against each co- 
sharer, mahitainability of—Cause of action, nature 
of~Parties—Arrangement before sale, how far bind¬ 
ing on purchaser. 

The residuary share of an estate was sold at a re¬ 
venue sale and purchased by the plaintiffs’ predecessor. 
The plaintiff.s, being unable to get possession of any 
portion of the estate owing to the resistance of the 
co-sharers who were in exclusive possession of the 
difTarent plots of the land, brought separate suits 
against each of the ca-sharers for declaration of title 
and joint possession: 

Held, (1) that the plaintiffs were not affected by 
the arrangement for .separate ijosse.ssnion which the 
other co-sharers of the estate had made between 
themselv'es before the revenue sale of the residuary 
share; [p. 178, col. 1.] 

(2) that the plaintiffs’ cause of action in each suit 
was based on the fact that when they tried to take 
possession they were resisted by the defendants in 
that suit; [ibid.] 

f3) that t le plaintiffs had a good cause of action 
against each separate set of defendants in each suit 
and that the cause of action was not a joint one 
against all the defendants; [ibid.] 

(1) that though the other co-sharers might have 
been made pro forma defendants to each suit, their 
non-joinder was not fatal; and, [i6id.j 

(5) that the suits as framed were maintainable. 

A^ppaals against the decrees of the District 
Judge, Noakhali, dated the 18th September, 
1922, reversing those of the Munsif, First 
Court, Sundwip, dated the 30th June and 
9th October, 1920. 

Dr. Sarat Chandra Basak and Babu 
Jitendra Kumar Sen Gupta, for the Appel¬ 
lants. 

Dr. Bijan Kumar Mulcerjec and Babu Raj 
Kumar Chakravartg, for the Respondents. 

JUDGMENT.—in 1914 the residuary 
share of an estate was sold at a revenue 
sale and the plaintiffs purchased the rights 
of the auction-purchaser. Tiiey were un¬ 
able to get possession of any portion of 
the estate as purchaser of this share. They 
then brought 8 suits for declaration of their 
title and for joint possession against co- 
sharers who were in e.xclusive possession 
of different portions of the land of the 
estate. At the trial the main issue be- 

12 


tween the parties was whether thesep^i’ate 
■ shares entered in the Collectorate Register 
were recorded as separate accounts under 
8. 10 or under s. 11 of Act XI of 1859. The 
plaintiffs’ contention was that separate 
accounts were opened under s. 10 which 
relates to separation of shares held in com¬ 
mon, The contention of the defendants in 
each suit was that the separate accounts 
were opened under s. 11 which relates to 
the separation of shares consisting of 
specific portions of land. On this issue the 
plaintiffs succeeded and obtained decrees 


m me nrsL uourt. un appeal the lower 
Appellate Court though upholding the 
decision of the Munsif on the main; issue 
decreed the appeals and dismissed the 
suits on the ground that they were not 
maintainable. I should mention that they 
only appealed in seven of the suits, as one 
had been compromised in the first Court. 

In our opinion the lower Appellate Court 
has misunderstood the nature of the cause 
of action on which the plaintiffs based 
these suits. This is to some extent due to 
the unsatisfactory way in which the plaints 
have been prepared. The plaintiffs’ real 
cause of action is set out in para. 5 of the 
plaint. But in para. 9 where they give 
the date of the cause of action they gave 
the dates of three different events which are 
independent of the cause of action set out 
in para. 5. The plaintiffs’ real cause of 
action was that when they attempted to 
take possession by virtue of their purchase 
of each particular piece of land which was 
the subject of a separate suit they were in 
each case resisted by the defendants to 
the suits. These defendants in each suit 
are the persons who have been recorded 
as possessing the land in the Record of 
Rights prepared at the last Survey Settle¬ 
ment. In discussing the cause of action 
the first error to which the lower Appellate 
Court has fallen is to confuse the default¬ 
ing proprietor with the plaintiffs’ predeces- 
sor. It is obvious that when he refers to 
the pla,intiff8 predecessors be means the 
defaulting proprietors who owned the resi¬ 
duary share of the estate before the re- 
venue sale. But th^ were not the plaint- 
iffs predecessors. The predecessor of the 
plaintiffs was the actual auction-purchaser 
and he admittedly never had any poises 
Sion delivered by the Collector affer hL 
purchass a^t th6 r6V6iiU6 ahIp i 

Appellate Court seeLa to tWnk that 
plaintiffs cause of action arose at sometime 
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Unknown tvhfen tho co-sharers of the estate 
by mutual arrangement divided the land 
among themselves so that each held certain 
specific land as representing his respective 
share. But this could not be the plaintiffs 
cause of action as they, having the rights 
of the purchaser at the revenue sale, were 
unafiected by any arrangement which the 
other co-sharers had made before the re¬ 
venue sale. The effect of this mutual ar¬ 
rangement between the co-sharers was that 
they were individually possessing separate 
plots of land and individually asseiting 
independent title to the land. At the trial 
they did not traverse the plaintiffs* allega¬ 
tion as to their cause of action arising 
from their individually refusing to allow 
them to take possession of the separate 
parcels of land which is the subject of a 
separate suit. It was in fact traversed in one 
written statement only, that in Suit No. 745 
but even there the contention was not 
pressed at the trial and no itsue was fram¬ 
ed on this point. On the facts as alleged 
in the plaint and not disputed the plaint¬ 
iffs have good cause of action against each 
separate set of defendants in each suit. 
Their cause of action was based on the 
fact that when they tried to lake posses¬ 
sion of the land which was the subject of 
one suit they were resisted by the aefend- 
ants in that suit. Their cause of action wea 
not as the lower Appellate Court seems to 
hold based on any concerted action of the 
other proprietors w'hich look place before 
the auction-puichase. In fact there was 
no evidence given at the trial on either side 
to show that there had been any combina¬ 
tion by the plaintiffs’ co sharers to prevent 
Iheir taking possession. On the pleadings 
there was separate cause of action and 
there has been no splitting up of joint 
ciuse of action. We think it would have 
ijeen belter if in each of these suits the 
other CO sharers had been joined as p7*o/orma 
defendants and the matter decidea in their 
pres'^iice. But that was a defect of non¬ 
joinder to which no objection was taken at 
ibe trial and it is not fatal to the plaintiffs 
suite. It is merely in the piesent case a 
formal objection since it has not been 
Bhown that any of the co-sharers have been 
in any way prejudiced by their non-joinder 
in any of these suits. We hold, theiefore, 
that the ground on which the suits have 
Ven dismissed was not established and 
that the suits as flamed were mainlaiiiable. 

think that the defects in the plaints 

• •• ♦ 


were to some extent responsible for the 
mistake which has been made by the lean¬ 
ed District Judge and we take that into 
consideration in respect of the order which 
we make as regards costs. 

We decree these appeals and we set aside 
the judgment and decrees of the lower Ap¬ 
pellate Oourt dismissing these suits. The 
judgment and decrees of the Munsif are 
restored in toto in respect of each of these 
suits. The parties will bear their own 
costs in this and in the lower Appellate 
Court. 

A. N. A. Appeals allowed. 


SIND JUDICIAL COMMIS¬ 
SIONER’S COURT, 

Seconu Civil Appeal No. 2 of 1921. 

November 1, 19^2. 

Preaeni;—Mr. Kennedy, J. 0,, 
and Mr. Madgavkar, A. J. C. 

GHULAM KAbUL—AprbLLANT 

versus 

PAMANDAS DKWANDAS— 

Respondent. 

C. P. C. (Act V of W08), O. XXXIV, rr. 4, 5, Sck. 
JI, para. J7~-iiIortgaffe—ArOitralivn, reference to— 
Award—Decree, final, whether ntetsiary —Waiver. 

There is nothmg to prevent the parties to a litiga¬ 
tion from waiving the advantage of a particular law 
or rule, if that law or rule ia not based on a ground 
of public policy and is intended solely for the benefit 
or protection of an individual in his private capa¬ 
city. [p. I7y, col. 2;p. IfcU, col. i.j 

It is only in suits relating to mortgages, that is, 
suits upon a mortgage direct without on award or 
other ogicemeut superseded, that rr. 4 and 5 of 0. 
XXXIV confer certain rights upon the mortgagor, 
particularly the right to obtain from the Court a 
period of six months after the mortgage amount has 
been ascertained by the Court, to pay it into Court 
before his riglit of redemption is lost and the mort¬ 
gage property can be put up to sale. Until the 
expiry of tuese six months the decree obtained by the 
mortgagee is a preliminary decree incapable of exe¬ 
cution and it is, therefore, necessary for the mortgagee 
to obtain a final decree at the end of the six months 
to enable himself to execute the decree. \N here, how¬ 
ever, the matter is referred to arbitration out of Court 
and the arbitrator makes an auurd upon which a 
decree follows, the decree is capaclc of execution as 
it stands and it is not necessary in such a case to 
obtain a final decree, [p. i7tf, cols. 1 & _ 

Appeal iibm the decree of the District 
Judge, Larkana. 

Mr. Harchandrai Vishindas^ for the Ap- 
pellaut. 

Mr. Tahilvain Maniram^ for the Respond- 

ent, 
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JUDGMENT. —The question in this 
appeal is w hether the decree-holder can 
succeed in his application for execution 
without making the decree final. 

The decree was passed upon aprivate award 
without the intervention of the Court and 
filed in Court upon application under r. i7, 
Sch. H of the C. P. O* Out of the decretal 
amount of Rs. 850 awarded, the decree- 
holder was asked to give credit for Rs. 160 
which was apparently interest by enjoying 
the produce of the land, the balance Rs. 700 
was payable in four yearly instalments 
of Rs. 100 each commencing from January 
1914 for four years the last instalment pay¬ 
able being Rs. 3u0. In default of any in¬ 
stalment It was to be paid along with the 
second but on default of two consecutive 
instalments the whole amount was payable 
at once. 

It is argued for the appellant judgment- 
debtor that this was a mortgage-decree and 
therefore, O. XXXIV, r 5, applied and made 
It incumbent upon the decree-holder to 
apply and make the decree final before he 
could apply to execute it. It is admitted 
that no instalment was paid. In support 
of this proposition, reliance is placed on 
cases such as Narsinprao Konher Inamdar 
V. Bandu Krishna KuLkarni (1;, Tara Pro-' 
sad Roy v. Bhobodeb Roy {2) Bhagawan 
Ramji Marwadiv. Ganu {Z},Ajuciia Perskad 
y. BaLdeo Singh^ (4). For the respondents, 
it is urged that the decree was not a decree 
passed by the Court in a suit relating to a 
mortgage nor in the terms of O. XXXIV, 
r. 4, nor in the fojm No. 4 appertaining 
thereto in the Sch. D and, therefore, 
0. XXXIV, r. 5, had no application. The 
decree was passed not in a suit but upon 
an award and by agreement between the 
parties. Therefore, no application to make 
the decree final was necessary. 

We are of the opinion that the arguments 
for the respondent must prevail. Under 
the provisions of the Second Schedule, para. 
17, the Court had no power to take accounts 
or to modify the award sought to be filed. 
The C. P. C. is not exhaustive. Its pro¬ 
visions including the provisions of O, 
XXXIV apply to suits relating to mortgages 
and lay down the procedure therein. It is 
only in suits relating to mortgages, that is, 

(1) 46 Ind Cas. 107: 42 B. 300; 20 Bom. L. R. 481 

(2) 22 O. U31; 11 Ind. Dec. (n. s.) 617. 

m' ^ 

(4) 21 0, 818; 10 Ind. Dec. (.v. 8.) 1176. 
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suits upon a mortgage direct without 
award or other agreement superseded, that 
rr. 4 and 5 conferred certain right upon 
the mortgagor, particularly the right to 
obtain from the Court a period of six 
months after the mortgage amount has been 
ascertained by the Court, to pay it into 
Court before his right of redemption was 
lost and the mortgage property put up to 
sale. It does not, However, follow that like 
any other legal rights, this right cannot 
be waived by agreement between the parties 
concerned. And it is because of this period 
of grace given to the mortgagor that an 
applicaton for a decree final becomes neces¬ 
sary. Until the expiry of these six months 
It is a preliminary decree incapable of execu¬ 
tion and the application for a final decree 
at the end of six months gives the mort¬ 
gagor an opportunity of postponing the 
sale of the property. Ail these considera¬ 
tions, however, do not hold when by agiea- 
ment between the parties no such period 
exists; and in such cases, therefore, where 
by such an agreement the amount is at once 
recoverable by sale, the decree as it siands 

18 executable, there is no room for a further 

final decree and the necessity for such an 
application disappears. 

The authorities relied upon for the appel¬ 
lant are almost entirely confined to the 
decision of two points. First, question of 
limitation and second, the difference be¬ 
tween an application to make the decree 
final and an application to execute the 
decree, in decrees passed under O. XXXIV 
The insertion of old paras, isb and {sy lu the 
Iransfer of Property Act with certain al¬ 
terations m the new O. P. G. was necessitat- 

u- of opinion between the 

High Courts upon the latter point as ex- 
plained by ciir Lawrence Jenkins in Amolak 
C/mnd V. bkarat Ckandra\b), Neither ques¬ 
tion, however, is the question direct^ at 

issue, and o6uer dicta on the point now^ in 

question [see for instance, the case of Bhaa^ 
wan Ham]i Marwadi v. Ganu (Z)\ cannnf ho 
treated as a binding authority 

On the other hand, if an application for 
final decree were insisted upon in a decree 
such as the present as has been nointoS 
by the learned District Judge U 
difficult to fix the precise 
such application should be made^ 
been held that there is nothffi^ tn n. 
the parties to a litigation from^waivfnrau 
(O) 11 Ind. Cas. 913; 38 C. 913; 16 C. W. N. « 
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advautage of a particular law or rule, if 
that law or rule is not based on a ground 
of public policy and is intended solely for 
the benetit and protection of an individual 
in his private capacity. And consent decree 
directing payment by instalments, is per¬ 
fectly valid in law, though it is not covered 
by 8. 88 and though the provisions of s. 8y 
of the Transfer of Piopeity Act are conse¬ 
quently inapplicable to it: Vide Bec^tu 
Si7igh V, Bichfiaram Sahu (6). In the present 
case, the Court was bound to pass the 
decree in terms of the award. This Court 
has held that an application to file an award 
is not a suit: Seumal Nihal Chand v. Mu- 
lamal Rabumal (7). The decree is not a 
decree under 0. XXX.IV, r. 4, and, therefore, 
r. 0 has no application. Arunbati Kumari v. 
Ram Niranjan Marwari (8), Mangar Sahuv. 
Bhatoo Singh (9), Sital Singh v. Baijnath 
Prasad (10). 

We are, therefore, of opinion that the 
decree of the lower Appellate Court is right 
and the respondents are entitled to execute 
the decree without application to make it 
final. 

The appeal fails and must be dismissed 
with costs. 

z. K. Appeal dismissed. 

(Cj l Ind. Cas. 677; lOG. L.J. Ul. 

(7) 28 Ind. Gas. 6U; 8 t) L. It. 260. 

(8) 58 Ind. Cas 299; 2 P. h. T. 38. 

pj) 57 Ind. Cas. 473; 1 P. L. T. 41C; 5 P. L. J. 
6/2 

(10) 75 Ind. Cae. 485; 20 A L. J. C02; A. I. R. 1922 
All 383; 44 A. 608 g 
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Appeal from Appell,\tb Deckeb No. 2718 

cF 1923. 

April 1. 192G. 

present: —Mr. Justice Suhrawardy and 

Mr. Justice Page. 

MOHAN SINOH CHOWOHUIM and 

OTUliliS —Plaintiffs—Appell.ims 

I’C 7'SllS 

PANCIIANAN fcJAOilU KHAK— 

OiCl-tiMUANl —KBSPO.SDENT. 

C P C (.K'l V of li'f'S), ~ i':xt'cution nf decree 

_ ieliifin<i (o execiilitm, decision of—Subset 

nil nt suit, whether inaintainahle. 

The Legislature by cnai ling .s. 47 and O. XXi of 
the C P. C. intended .'ind [uuvided tliatiill nue.stiona 
nri^«ing between the parties to the suit or tlu*ir repre- 
si‘uUitives-iu-inleresl relating to the ex«culion, dis- 
cliarge or satisfaction of the decree sljould be detcr- 

iiiiued in the proceedings in wliich the decree was 
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passed. If a parly to the suit or his representative 
desires to raise an issue which falls within s. 47, 
such as whetiier an auction sale ouglit to be set asiae 
on the ground of irreguiarity or fraud as provioed 
in O. XXI, r. 90 of the Code, or whether the property 
sold was liable to attacJiment in execution c-f the de¬ 
cree, lie must do so in the course of the execution 
proceedings as ijrovided in tlie Code and not other¬ 
wise. ip. id:;, coi. i.J 

A strauger-auclioii-purchaser after the sale has 
become absolute and a sale certilicate has been grant¬ 
ed ouglit not to be left in doubt as to whether the 
parties or tueir representatives intend in the future 
to attack the sale m further or other proceedings. If 
a party to the suit or bis representaiives-in interest 
relram fiom raising a question which fails within 
the ambit of s. 47 and elect to stand by and do nothing 
while property alleged to belong to the judgment- 
debtor IS attached and sold in execution of the decree, 
sucii persons are not to be pennitted thereafter to 
canvass such questions in other proceedings, or to 
harass the auction-purchaser by launching a separate 
suit against him in which the sale is attacked upon 
sonie ground winch could and ought to have been 
raised in the execution proceedings and which falls 
within s. 4< of the Code. In like manner the parlies 
or their representatives are also precluded from rais¬ 
ing such issues by waj' of defence in any proceedings 
other than those for which provision is made in the 
Code. Lp. 182 , cols. 1 X 2.J 

A portion of the properly of a deceased Hindu was 
divided among his heirs and a certain share in the 
property was allotted to his mother. A creditor of 
the mother obtained a personal decree for money 
against lier. 'Ihe motiier thereafter died and in 
e.\eculiou of tlic decree llie decree-holder brought the 
other heirs of tlie deceased on the record as the legal 
representatives oi the lady and sold up the share 
wJiich had been allotted to her out of the properly of 
her Sou. An uppiieution was made under O. Xxl, r. 90 
of the C. P. L. on behalf of the other licirs to set 
aside the sale but the application was rejected and an 
appeal from the order was dismissed. Ihe other heirs 
then instituted a suit for a declaration that the auc¬ 
tion-purchaser had not ublmned any interest in the 
pro 2 .>erty at tlie c.\ceutioii sale inasinuch as the judg¬ 
ment-debtor possessed only a life-interest in IJie 
property and ul the time of the sale that interest had 
come to au end: 

Held, that lijc suit was barred by the lu’ovisions of 
8. 47 of the G. P. G. [p. 181 col. 2.J 

Appeal agaiiifci a tleciee of the Addi- 
lioual l.)isiiict Judge, Hoogly at Howrah, 
dated the lUtu Maj', 1923, modilying that 
ol the Muiisif, Howrah, dated theoOth April. 
1921. 

Habu Barojwski Basi ilukerjee, for the 
Appellanls. 

Babus Braja Lai Chakravarii, Apmba 
Cliaian Mukerjcc and Durga Lharan Ley 
Choudhury, for the Kespcuuent. 

[JUDGIV^ENT. 

Page, J.—'i'hib appeal raises an inter- 
esiiijg qutbticn of praeUce. Ihe plainlills- 
appeJlauta are inen.leib »'f a Hinou Juuiily 
govfciiied by the Milakthuia Law. Kam 
hiiigh Chowdiiuri died bomeiime before 
1688, leaving him surviving a widow Rup 
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Kutnari and an only eon Mohan Singh. 
Ghowdhuri, sinoe deceased. The male 
plaintiffs are the adult sons of Mohan 
Singh, and the two min^r sons are repre¬ 
sented by the plaintiff Rani Kuoiari their 
mother and natural guardian. In 1883 as 
the result of a partition suit a certain tank 
which is the subject-matter of these pro¬ 
ceedings remained the joint property of the 
members of the family, but was divided 
into specified shares of which the plaintiffs 
received a 4/5th shareandRup Kumari l/5th 
share. In 1898 Sib Gopal Banerji ob*ain- 
ed a personal decree for money lent 
against Rup Kumari. In 1001 Rup Kumari 
died. In 1906 proceedings in execution 
of this decree were taken by Sib Gopal, 
the decree-holder, and in the course of 
these proceedings the plaintiffs were brought 
on the record as the legal representatives 
of Rup Kumari. On the 14ih P'ebruary, 
1906, Rup Kumari’s ]/5th share of the tank 
was sold in execution of the decree, and 
was purchased by Gopal Das Khetry, who 
is a defendant-respondent in the present 
appeal. The other defendants-respondents 
are the heirs and legal representatives of 
Rasik Lai Sadhukhan who was the tenant 
of the tank. On the lOth July, 1906, Rani 
Kumari applied under O. XXI, r. 90, for 
an order setting aside the sale on the 
ground of irregularity in publishing the 
sale proclamation, but the application was 
rejected, and an appeal from the order was 
dismissed. 

On the 14th May, 1919, the present suit 
was instituted, and the plaintiffs prayed 
for a declaration that Gokul Das Khetry 
did not obtain any interest in the tank by 
purchasing KupKumaii’s I/ath share there¬ 
in at the execution sale inasmuch as Rup 
Kumari possessed only a life-interest in 
the tank, and that at the time of the sale 
that interest had come to an end. As against 
the other defendants the plaintiffs claimed 
arrears of rent. 'I’he trial Court dismiss¬ 
ed the suit in it.s entirety, but the lower 
Appellate Court allowed the plaintiffs’ 
claim to the extent of 4/5th of the rent 
in arrear, and in other respects dismissed 
the appeal. As regards the plaintiffs’ 
prayer for a declaration that no estate or 
interest in the said tank passed to de¬ 
fendant Gokul Das Khetry on the sale it 
was urged on behalf of the defendants- 
respondents that this cause of action is res 
judicatay and is also baired by reason of 

B. 47 of the C P. C In my opinion the 

* 


claim is not barred by r&9 judicata as it 
was not necessary or material for the de¬ 
termination of the previous suit that the 
Court should have decided the question 
in issue in the present suit. I am clearly 
of opinion, however, that the plaintiffs’ 
cause of action except in respect of the 
claim for rent in arrear is barred by reason 
of B. 47 of the Code. Under 8.47(1) it is 
provided that all questions arising between 
the parties to the suit in which the decree 
was passed, or their representatives, and 
relating to the execution, discharge or satis¬ 
faction of the decree shall be determined 


by the Court executing the decree and not 
by a separate suit. 

Now, it is not open to doubt or contro¬ 
versy that the plaintiffs who were brought 
upon the record after the decree was pass¬ 
ed as the heirs and legal representatives 
of Rup Kumari were the representatives 
of Rup Kumari within s. 47, or that the 
question whether any interest in the tank 
passed on the sale was a question relating 
to the execution, discharge or satisfaclion. 
of the decree. Kailash Chandra Tarafdar 
V. Gopal Chandra Poddar (1). It is equally 
clear that the plaintiffs had an opportunity 
of raising this question in the execution 
proceedings, but refrained from so doing. 
In these circumstances I am of opinion 
that the plaintiffs’ suit except as to the claim 
for arrears of rent is barred by reason of 
8 . 47 of the Code. I respectfully agree with 
the Full Bench of the Allahabad High Court 
in thinking that:— 

“If they are questions of this nature, 
and which properly arise between the 
parties or their representatives, they must 
be determined by order of the Court exe¬ 
cuting the decree, and not by separate 
suit; and the provision disallowing a sepa¬ 
rate suit to determine these questions ap¬ 
plies not only to prohibit a suit between 
parties and their representatives, but also a 
suit by a party or his representative 
against an auction-purchaser in execution 
of the decree, the object of which is to deter¬ 
mine a question which properly arises be¬ 
tween parties or their representatives and 
relates to the execution, discharge, or satis- 

£ . , ^ ^ t li question be 

of this nature, it is one which by s. 244 

(now 8. 47) must be determined by order 

of the Court executing the decree, and not 

by separate suit ; and it is immaterial whe- 


il) 95 Ind. Cas. 494; 53 C. 781- 43 C T. ^ 
c. w. N. 649; A. I. K- 1926 Cal. Vol ‘ ’ 


n-io; .30 
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ther the party did or did not raise it pnor 
to the auction sale at the time of execution. 
If he did not, he lost the remedy which the 

Lesfislature has provided.” 

Basti Rnm v. Fattu (2); see also Punchanun 
Bundopadkya v. Rahia Bibi (3), Prosunno 
Kumnr Sanyal v. Kali Das Sanyal (4). 
Dwarkanath Pal v. 'VaTini Sankar Ray (5), 
Ganapathy Mudaliarv. KrishnaTiiackariar{o), 
Khitish Chandra Banerjee ▼. Tkakamom 
Dehi (7), Seth Chand Mai v. Durga Dei (8), 
Gokulsing Bhikaram v. Kisansing Guint (9) 
and Nadamuni Narayana Iyengar v. v ecra- 
bhadra Pillai (10). The appellants contend, 
however, that as their claim in the present 
suit is brought against a stranger-auction- 
purchaser, who is neither a party to the 
suit nor the representative of a party, s. 47 
can have no application to the present 
proceedings. The answer to that conten¬ 
tion is that the Legislature by enacting s. 47 
and O. XXI of the Code intended and pro¬ 
vided that all questions arising between 
the parties to the suit or their represen- 
tatives-in-interest relating to the execution, 
discharge or satisfaction of the decree 
should be determined in the proceedings in 
which the decree was passed. If a party 

to the suit or his representatives desire to 

raise an issue which falls within s. 47, 
such as whether the sale ought to be set 
aside on the ground of irregu^larity or 
fraud as provided in O. XXL r. liO, or whe¬ 
ther the property sold was liable to attach¬ 
ment in execution of the decree, they must 
do so in the course of the execution pro¬ 
ceedings as provided in the Cede and not 
otherwise. A stranger-auction-purchaser 

after the sale has become absolute and a 
sale certidcate has been granted ought 
not to be left in doubt as to whether the 
parties or their representatives intend in 
the future to attack the sale in further 

(2) 8 A. 140; A. W. N. (1886) 37; 4 Ind. Dec. (n. s.) 

r ^711- 8 Ind Dec. (n a.) 1016. 

h! a ifi6; 19 0 G83;6 Sar. P. C. J. 200; fl 

Ind. j ■>2n4; 11 C. W. N. 513, 

. ^nd, cas. H55r 45 I A 5. at p. 00; 23 M. I,. 

J 35? 41 M 403;' to Bom. L. R. 580; 8 L. W. 427 


or other proceedings. If a party to the 

suit or his representativeB--in-intereBt re¬ 
frain from raising a question which falls 
within the ambit of s. 47 and elect to stand 
by and do nothing while property alleged 
to belong to the judgment-debtor is attach¬ 
ed and sold in execution of the decree, 
such persons are not to be permitted there¬ 
after to canvass such que9tion9 in other pro¬ 
ceedings, or to harass the auction-purchas¬ 
er by launching a separate suit against 
him in which the sgle is attacked upon 
some ground which could and ought to 
have been raised in the execution pro¬ 
ceedings and which falls within s. 47 of the 
Code. In like manner the parties or their 
representatives are also precluded from 
raisiogsuch issues by way of defence in any 
proceedings other than those for which pro¬ 
vision is made in the Code: see Gokuinng 
Bhikaram v Kisansing Guru{^), Magavlal 
V. Doshi Mulji (11) and Amir Rai v. Basdeo 
Singh (12) upon which the learned Pleader 
for the appellants relied do not support the 
appellants’ contention, for in each of those 
cases the judgment-debtors applied to the 
Court to set aside the sale under s. 3I0A 
of the Code of 1882 (now O. XXI, r. 89), 
and thus the question to be determined 
upon the application arose solely between 
the judgment-debtor and the auction-pur¬ 
chaser, for it matters not to the decree- 
holder whether he receives payment of the 
sum due to him under the decree from 
the judgment-debtor or from the auction- 
purchaser. For these reasons, in my opin¬ 
ion, the plaintiffs’ claim to the declaration 
for which they pray is barred by s 47. 
Further, the (Jourt is not entitled now to 
treat the present suit as an application 
under s. 47, for such an application would 
be barred by limitation: Lalman Das v. 
Jagan Nath Singh (13) and Satish Chandra 
V. Niski Chandra (14). 

As regards the claim for arrears of rent, 
the plaintiffs-appellants contend that they 
are entitled to interest upon the sum award¬ 
ed to them and the costs of that issue, but, 
in my opinion, in the circumstances the 
order of the learned District J udge refusing 
the plaintiffs such relief ought not to be 
disturbed. The result is that the appeal 
fails, and must be dismissed with costs. 


I’j' i?a‘^’ 3^3;'A.^V^R.' a89'ori37; 6 Ind. Dec. 

^Vi?T‘ni^Ca‘l'’'457;37 B. 546; 12 Bom. L R. 539. 
[?i,'8'“lld% 429; 34 M. 417; (1910) M. W. N. 662; 
M L, T. 152; 21 M. L. J. 9-o. 


(11) 25 B. 63l;3Bom. L. R. 255. 

(12) 5 C. L. J. 204. 

(13) 22 A. 376; A. W. N. (1000) 129; 9 Ind. Dec. 
(N. 8.) 1285. 

(14) 64 Ind. Oas. 431; 46 C. [976.1 
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SuhPawapdy* J.—I agree. I wish to 
express my surprise at the atreauoiisness 
with, which it was argued that the words *‘all 
questions arising between the parties to 
the suit” in s. 47 of the Code must mean 
all questions, which were actually raised 
in the execution proceedings, I do not 
think that those words should be inter¬ 
preted in that way. What I understand 
by those words is that the questions must 
be such as would relate to or affect the 
rights of parties to the suit. Otherwise, 
if we accept the contention of the appel¬ 
lant, the result will be that by not raising 
a particular question in the execution pro¬ 
ceedings a party will thereby retain the 
right to bring a separate suit in order to 
agitate that question. As has been point¬ 
ed out by the Privy Council in several 
cases, proceedings under s. 244 of the 
Code of 18^2 (corresponding to s. 47 of 
the Code of 19U8) were intended to dispose 
expeditiously of all questions arising re¬ 
lating to execution. On other points I 
agree with the judgment of my learned 
brother. 

z. K. Appeal dismissed. 


OUDH CHIEF COURT. 

Second Civil Appeals Nos. 509 and 540 

OF 192 ). 

November 22, 1926. 

Present: —Mr. Justice Hasan and 
Mr. Justice Raza, 

CHANDIKA SINGH AND OTHERS— 
Plaintjffs—Appellants 

versus 

BITHAL DAS and another— Dependants— 

Rkspon dents. 

Avpzal second—Finding of fact, erroneous, whether 
binding—Finding based upon inference drawn from 
documentary evidence, whether can he challenged 
Mortgage, usufructuary—Surplus profits in hands of 
mortgagee — Interest, whether can be allowed. 

Tho finding of fact bas6d upon admissible evideuco 
even though erroneous, must be accepted in second 

appeal, [p. I8t. col. 1.] . 

Where documents which are mere pieces or 
evidence, are considered by the lower Appellate Court 
in determinin'? questions of fads, findings based on 
constructions of or inferences <lrawn from such docu¬ 
mentary evidence cannot be questioned in second 
appeal, [ibid.] 

A deed of usufructuary mortgage provided that 
the surplus profits after paying of! the principal and 
the interest due under the mortgage must be returned 
immediately to the mortgagor. It was found thrt the 
mortgagee instead of keeping and producing correct 
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aooouuts had baea guilty of produoing false aud 
suspicious accounts and had also been guilty of dis¬ 
honesty : 

Held, that under these circumstances the Court 
would be justified in awarding to the mortgagor 
interest upon the surplus profits which remained 
in the hands of the mortgagee, [p. 181,ool. 2.] 

Second appeal against the judgment and 
decree of the Second Additional Subordi¬ 
nate Judge, Lucknow, dated the 6th July, 
1925, modifying that of the Munsif, South 
Lucknow, dated the 30th September, 1924. 

Messrs. Radha Krishna and AH ZaheeVt 
for the Appellants. 

Messrs. H. Husain andfP. L. V^rma^ for 
the Respondents. 


JUDGMENT.— These AppealsCNos. 509 
and 540 of 1925) arise out of a redemption 
suit. The plaintiffs' predecessors in title 
had mortgaged the property in suit (a cer¬ 
tain share in a Bhaiya Chara village called 
Raitba in the District of Lucknow) to the 
defendants* predecessors-in-title, by two 
deeds, one dated the 19th January, 1897, and 
the other dated the 20th January, 1899. 
The defendants are in possession of the 
property under the said deeds. The profits 
of the mortgaged property were to be 
applied in payment of the principal and 
interest and the surplus, if any, was to be 
returned to the mortgagors. 

The plaintiffs’ case was that the mort¬ 
gages in suit were satisfied from the usu¬ 
fruct long ago and so they were entitled to 
redeem the property without payment of 
any sum. They further wanted that the 
defendants should be required to render 
accounts of the profits and prayed for a 
decree for the surplus which might be found 
due to them from the defendants 

The defendants admitted the title of the 
plaintiffs Nos. 1 and 2 to redeem the pro¬ 
perty in suit, but alleged that a large 
amount was still due to them from the 
plaintiffs in respect of the two mortgages 
mentioned above. 

The principal dispute between the parties 
was one of accounting. 


The learned Munsif passed the prelimi¬ 
nary decree for redemption giving the neces¬ 
sary directions for accounting. 

The defendants appealed and the result 
was that the decree of the first Court was 
slightly modifif^d. 

The parties have now come to this Court 
m second appeal Appeal No. 509 of 

Appeal No. 540 
of 192 1 , the defendants’ appeal. Ourjudg- 
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ment in this appeal will govern both the 
appeals. 

We are relieved of the necessity of nar¬ 
rating at length the facts of this litigation, 
as the judgment under appeal summarises 
very clearly all the questions in debate. 
The learned Subordinate Judge has dis¬ 
cussed the whole evidence at length on all 
the important points. 

We take up the plaintiffs’ appeal first. 
This appeal has been pressed before us upon 
two grounds only:— 

(1) The plaintiffs are entitled to claim 
accounts in respect of the produce of three 
mangoe trees, called Beiha, Tuhroo and 
Koeliya comprised in the mortgage. 

(2) The plaintiffs are entitled to receive 
the profits of the entire groves called Kam 
Begh, Lehrwa, Harikabatwar and Pharendhi 
to the extent of half realised by the defend¬ 
ants in respect of the entire groves. 

We think these pleas are not pleas of 
any substance and the plaintiffs’ appeal is 
concluded by findings of facts. The trees 
in dispute mentioned above admittedly 
stand on the land which is included in a 
certain patti not comprised in the mort¬ 
gage. The learned Subordinate Judge has 
found, on evidence, that the land on which 
the said trees stand is included in a 
paUi which belongs to the defendants and 
that the trees in dispute also belong to the 
defendants. 

These findings, being findings of facts 
based upon admissible evidence, must be 
accepted in second appeal. It must be 
borne in mind that there is no jurisdiction 
to entertain a second appeal on the ground 
of even an erroneous findingof fact, however 
gross or inexcusable the error may seem to 
be [see Dnrga Chowdhraniv. Jewahir Singh 
Chowdhri {[)}. It should also be borne in 
mind that, where documents which are 
mere pieces of evidence, are considered by 
the lower Appellate Court in determining 
questions of facts, findings based on con¬ 
structions of or inferences drawn from such 
documentary evidence cannot be questioned 
in second appeal [see Midnojmr Zemindary 
Co., Ltd. V. UmaCharan Mandal 

As regards the groves mentioned above, 
the learned Subordinate Judge was per- 


(1) IS C 17 I. A. 122; 5 Sar. C. J. SCO; 0 Ind. Dec. 

-185; 21 A. L. J. 723; A. 1. R. 1923 

I* n 187- 4 >. L. T. C27; .33 M. L. T. 291; (1923) M. 

W K 83 ‘> ‘15M. li. J. C()3; 25 Bom. L. R. 1287; 40 

(Ch j. 1C;’30C. W.N. 131(1>.C.). 


fectly right in passing the order in ques¬ 
tion. He was not satisfied with the evi¬ 
dence given by the plaintiffs’ witnesses 
about the profits of the groves. He rejected 
the evidence and having considered the 
statements made by the Pleaders of the 
parties about apportionment of the profits 
of the groves, agreed with the learned 
Munsif in holding that the entries in the 
khetaxtnis should be taken to be correct. 
Under these circumstances there is no force 
in the plaintiffs’plea mentioned above. We 
think the plea was rightly rejected by the 
learned Subordinate Judge. 

The plaintiffs’ appeal thus fails and must 
be dismissed. 

Now we take up the defendants' appeal. 
We think there is no force in this appeal 
also. 

This appeal has been pressed before us 
upon one ground only. It is contended that 
the lower Courts should not have allowed 
interest on surplus profits which might be 
found due to the plaintiffs. Under the 
terms of the mortgage-deed, dated the 
2Uth January, 1599, the surplus was to be 
returned immediately to the mortgagors. It 
has been found in this case that the mort¬ 
gagees instead of keeping and producing 
the correct accounts have been guilty of 
producing false and suspicious accounts, 
have raised numerous wrong pleas and are 
guilty of dishonesty. Under these circum¬ 
stances we think the lower Courts were 
quite justified in awarding interest on the 
surplus profits in the hands of dishonest 
mortgagees. The rate of interest (one 
per cent, per mensem simple) fixed by the 
lower Courts is not unreasonable under the 
circumstances of the case. We are not, 
therefore, prepared to accept the defend¬ 
ant’s contention mentioned above. 

The other pleas raised in the memo¬ 
randum of appeal are not pleas of any sub¬ 
stance. They were not pressed by the 
appellants' learned Counsel and we dismiss 
them at once from consideration. 

The result is that the defendants' appeal 
also fails end must be dismissed. 

We dismiss both the appeals with costs. 
The decree of the low'er Appellate Court is 
confirmed in all respects. 

z. K. Appeals dismissed. 



[99 I. C. 1927] ALAMURI P9NNIAH V. PISM SAOA&AJEE KASASUAL', 



OUDH CHIEF COURT. 

Second Civil Appeal No. 443 op 1925. 

October 22, 1926. 

Present: —Mr. Justice Hasan and 
Mr. Justice Raza. 

RAMPADAR ATH— Defendant — 

Appellant 

versus 

GANGA PRASAD— Plaintiff 

AND OTHERS—DEFENDANTS—RbSPONDEXTS. 

Co-share7' — Joint thekadar— for profits—Rent 
not actually collected —Jomf thekadar, when liable to 
account for. 

I:q a suit by a thekadar for his share of the profits 
against a joint thekadar, the latter can be made liable 
for the profits which he has not actually collected only 
where the failure to collect such profits is proved to 
have been due to the defendants negligence or mis¬ 
conduct. 

Muhammad Inuyat Husain v. Muhammad Karamat 
Ullah (1), relied on. 

Second civil appeal against a decree of 
the First Subordinate Judge, Bahraich, 
dated the 29th May, 1925, modifying that of 
the Munsif, Bahraich, dated the 20th Feb¬ 
ruary, 1925. 

Messrs. R. B. Lai and Raj Narain Shukla^ 
for the Appellant. 

Mr. Ram Pi'asad Verma, for the Respond¬ 
ent. 

JUDGMENT.— This is an appeal by 
the defendant No. 2 from a decree of the 
First Subordinate Judge of Bahraich, dated 
the 29th of May, 1925, in a suit for rendi¬ 
tion of accounts, modifying a decree of the 
Munsif of Bahraich, dated the 16th of Feb¬ 
ruary, lyi'5. 

The facts of the case so far as it is neces¬ 
sary to state them for the purpose of dis¬ 
posing of this appeal are as follows :— 

The parties are joint thekadars of villages 
Rajapur and Bakhsuhiya in the District of 
Bahraich. The plaintiff’s share is 2 annas. 
It is admitted that the defendants Nos. 1 
and make collections and have to keep 
accounts. The present suit was brought 
by the plaintiff for rendition of accounts 
for the years 1329 to 1331 Fasti. The de¬ 
fendants admitted their liability to render 
accounts. A preliminary decree was passed 
on the 28th of November, 1924. The final 
decree was passed on the 16th of Februarj’, 
1925. ^ 

The learned Munsif gave the plaintiff a 
decree for Rs. 337-9-5 and costs against the 
defendants Nos. 1 and 2. The plaintiff 
appealed and the defendants filed cross- 
ejections. The result was that the learned 
First Subordinate Judge modified the 
decree of the learned Munsif and gave the 


plaintiff a decree for Rs. 671-3 and costs 
against the defendants Nos. 1 and 2 jointly. 

The defendant No. 2 has now appealed to 
this Court. 

The only point for determination in Ibis 
appeal is whether the plaintiff should get 
profits on the gross-rental or bn actual collec¬ 
tions The learned First Subordinate Judge 
has allowed profits on the gross-rental. The 

defendant No. 2 challenges the finding on 
that point. ^ 

In this case it was for the plaintiff fo 
allege and prove negligence or misconduct 
on the part of the defendants if he wanted 
to charge them with the liability to pay 
the profits on the gross-rental. He has. 
however, failed to do so. Even in a suit 

by a recorded CO sharer against a Lamhardar 

for his recorded share of profits of a mahal 
in which the plaintiff seeks to make the 
defendant liable not only for the profits 
which the latter has actually collected but 
for those which through gross negligence 
or misconduct he has omitted to collect the 
burden of proving such negligence or mis¬ 
conduct rests in the first instance on the 
plaintiff [see the principle of the decision 
in the case of Muhammad Inayat Hussain 
V. Muhammad Karamat Ullah (1)1. 

The result is that the decree of the lower 
Appellate Court is modified. The plaintiff 
will now get a decree for Rs. 582-12 0 in¬ 
stead of Rs. 671-3 0 awarded by the Court 

will also get his costs on 
Rs. 582-12-0 in the Courts below. In the 
circumstances of the case we make no order 
as to costs in this Court. 


A N- A. Decree modified 


Appbal against Okder No. 317 op 1924 

September 22, 1926. 

^‘‘9® Devadoss and 
Justice Sundaram Ohpfti 

ALAMURI PUNNIAH-RSpoNnLNT No 2 

—Appellant 

_ ^ ^ versus 

KASARMAL 

TENALI AND OTHERS-PETmONBRS-l 

. IvESPONDENTS 

Provincial Insolvency Act {V of 10^0' « -r d 

«er.. hMuy of. on joU 
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insolvency—Singh petition to adjudge all as insolv-" 
ents, whether maintainable—Joint act of insolvency, 
whether iiecessary. 

Wliere two partners are liable to a creditor under a 
joint debt and each of them is alleged to liave coni- 
mitted acts of bankruptcy, during the continuance of 
the joint debt, by making certain alienations with 
a view to defraud or defeat the creditors of the firm 
or with the object of giving a fraudulent preference, 
a single petition for adjudging both of them as in¬ 
solvents cannot be deemed to be unsustainable merely 
because they have not committed a joint act of in¬ 
solvency. The test is, whether if the application were 
treated as a suit it would bo bad for multifarious- 
ness. [p. 186, col. 2.] 

BoUsetti Mamayya v. K. R. Rice Mill Co. (1), fol¬ 
lowed. 

Appeal against an order of the District 
Court, Guntur, dated the 3rd April, 1924, in 
I. P. No. 43 of 1923. 

Mr. B. Satyanarayana, for the Appellant. 

Mr. B. 5omay?/a, for the Respondents. 

JUDGMENT. —This appeal arises out 
of a petition filed by a creditor to adjudge 
respondents Nos. 1 and 2 insolvents. The 
•2ad respondent is the son-in-law of the 1st 
respondent. 

The main contention put forward on be¬ 
half of the appellant here (who was the 
2nd respondent in the lower Court) is that 
a single petition for adjudicating both the 
respondents as insolvents is bad for mis¬ 
joinder, and, therefore, unsustainable. 
There is no doubt that they are liable 
to the petitioner for a joint debt. The 
learned District Judge has also found upon 
the evidence on record that they are also 
partners. That finding has heen challenged 
before us but we are satisfied that the 
inference drawn by the learned Judge is on 
the whole correct. Each link in the chain 
of circumstances adverted to by him may 
be inconclusive by itself, but the cumula¬ 
tive effect of all the links justifies his con¬ 
clusion. We are not prepared to differ from 
him on this point. It is, however, contend¬ 
ed by Mr. Satyanarayana that a single peti¬ 
tion against both the respondents is un¬ 
sustainable, unless it is shown that they 
are guilty of a joint act or acts of insol¬ 
vency. The observations on page 180 in 
Williams on Bankruptcy Practice (13th 
Edition) are pertinent to the present case: 
“ In order to sustain a joint petition against 
two or more persons, it is necessary that 
some acts of bankruptcy shall have been 
fomrniued by each of them. This may be 
a joint act of bankruptcy ; but it is not 
requisite that they should have committed 
h joint act of bankruptcy or that they 

should all have committed an act of bank¬ 


ruptcy of the same kind ; and in order to 
support a joint petition against all the 
members of the firm, the acts of bankruptcy 
must have been committed during the con¬ 
tinuance of a joint debt and the petition 
must be founded on a joint debt.** 

We are of opinion that where two partners 
are liable to a creditor under a joint debt 
and each of them is alleged to have com¬ 
mitted acts of bankruptcy, during the con¬ 
tinuance of the joint debt by making cer¬ 
tain alienations with a view to defraud or 
defeat the creditors of the firm or with 
the object of giving a fraudulent pre¬ 
ference, a single petition for adjudging 
both of them as insolvents, cannot be deem¬ 
ed to be unsustainable merely because they 
have unt committed a joint act of insol¬ 
vency. The test is, whether if theapplication 
were treated as a suit the suit would be bad 
for multifariousness, as was held in BoUsetti 
Mamoyya v, K. R. Rice Mill Co (1) In 
that case, the members of a joint Hindu 
family were sought to be adjudged insol¬ 
vents. It seems to us, that that decision 
does not go to the length of laying down 
that, if the acts of insolvency are not joint 
but separate, a single petition would not 
lie. though it would not be bad for multi¬ 
fariousness. when treated as a suit. If the 
act of insolvency committed by each part¬ 
ner would be one of the circumstances 
affording a cause of action against him. it 
has still to be shown that the two causes 
of action cannot be made the subject of 
trial on a single application as it would 
amount to a misjoinder. We are unable to 
find such inconvenience as would make it 
obligatory on the Court to ask the petitioner 
to confine his case to one of the respondents 
by way of election. We hold that there is 
no legal bar to the maintainability of a 
single petition against both the joint 
debtors who are also partners in this case. 

As for the question whether the 2nd re¬ 
spondent is shown to have committed an 
act or ads of insolvency, we cannot say 
that the learned Judge is wrong in his 
inference. 'I'tie alienations effected by the 
2nd respondent are mortgages under E.ks. C 
and CT. one of which was in favour of his 
own wife’s sister's husband. There is a 
cloud of suspicion hanging over these trans¬ 
actions which would come under els. [b) and 
(c) of s. G of the Act. We hold that the 

(1) G3 Ind. Cas. 91G; 4-1 M. 810; 29 M. L. T. 288; 
no‘.>n M. W. N. 330; 40 M L. J. 570; 14 L. W. 428 
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order of the District Judge is correct, and 
dismiss this appeal with costs. 

Tae respondeat is entitled to his costs 
in the lower Court, We allow the memo¬ 
randum of objections. The respondent 
will add the amount of his costs to the 
amount already due to him. 

V. N. V, Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONKR’S COURT. 

SacoNp Civil Appeal No. 506 of 1925. 

September 30, 1926. 

Present: —Mr. Hallifax, A. J. C. 
BIKRAM AND OTHBRS—Plaintiffs— 

Appellants 

versus 

Thakur GANESH SINGH and others 
—Defendants--Respondents. 

C P. Tenancy Act (I of 1920), 3$. 11, 25—Occupancy 
holding—Surrender—Hindu widow, power to surrender 
.whether absolute - Reversioner, whether can impeach. 

Under the C. P. Tenancy Act a Hindu widow has an 
absolute right to surrender to the landlord her occu¬ 
pancy holding inherited by her from her husband 
and a surrender by her cannot be impeached by the 
reversioners of her husband for want of legal neces¬ 
sity. [p. 188, cols. 1 & 2.] 

Appeal against a decree of the Addi¬ 
tional District Judge, Bilaspur, dated the 
31st August, 1925, in Civil Appeal No. 98 
of 1925. 

Mr. G. R. Deo, for the Appellants. 

Messrs. V. Bose and P. N. Rudra^ for 
the Respondents. 

JUDGMENT. —The last ^of the three 
grounds of appeal seeks to le-open a ques¬ 
tion of fact decided against the appellants 
in what purports to be a different form. 
The suit against them was based on a 
surrender on the 12lh of August, 1922, by 
a Hindu widow of an occupancy holding 
inherited by her from her husband. The 
widow, Safari Chamarin, died in 1923. 
The defendants pleaded that “in 1921 
Musammat Safuri became insane and quite 
devoid of common sense,” and that she 
“quite insane ” at the time she exe¬ 
cuted the deed of surrender. It has been 
found on the evidence that her alleged in¬ 
sanity has not been proved, and it is now 
urged in appeal that it should be held that 
in executing the deed of surrender Safuri 
did not act voluntarily or with knowledge 
of what she was doing, because she is 
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proved to have been at least of weak intel¬ 
lect, if not actually insane. 

The plea is certainly not permissible, 
but an examination of it shows that it must 
fail anyhow. Not one of the defendants 
went into the witness-box to support it, 
but they put in three caste-fellows to do 
80 . The first Dukalu (D. W. No. 1) is re¬ 
corded as saying: *"Musammat Safuri had 
become mad since 2 years before her death 
and she used to take off her clothes and 
ga naked sometime and, therefore, we 
used to avoid her owing to shame and 
she used to remain without food for a 


few days owing to derangement of her 

luind.I don’t know if Musammat Safuri 

got mad before or after the execution of the 
surrender deed.” Sukhandi Chamar (D, 
W. No. 2) said: *^Musammat Safuri had 
become insane since 2 years before her 
death and used to talk in an irrelevant 
way and so she struck me as mad...I did 
not see Safuri going naked in the vil- 
lage. She had come to Bilaspur during 
her insanity.” The third witness Itwari 
Chamar (D. W.No. 3) said only: '^Musam- 
mat Safuri had become an idiot for 2 years 
till her death.” 

It is idle to contend that though*'thi 3 
evidence fails to prove what was alleged, 
that the woman was insane during the 
whole of the two years, it still proves that 

she was lacking in understacdiug at some 

times, and that the day on which she exe¬ 
cuted the deed of surrender was one of 
them. But further any such suggestion is 
completely rebutted. The registration en¬ 
dorsements on the deed show, as the learn¬ 
ed Additional District Judge has pointed 
out, that she appeared before the Sub- 
Registrar and admitted execution of the 
document and receipt of the consideration 
mentioned in it without showing any siffns 
of a failure to understand the transaction 

completely. 

The plaintiff’8 first witness, Muhammad 
Khan who wrote the deed said it was exe 

cuted in his presence and “the executant 

was then of sound mind and she had no 
mental deranpment. The document was 

read oyer to her and she admitted all its 
terms. Sukaru Chamar fP W Nn , u 

attested the execution of the' 

"Musammat Safuri was then in good con 

dition of mind and body and was ia the best 
of her sensesand hadnomentfll 

■‘A’?"'"" Af'i"* •topS.r 

mukhUyar and he also said: “ASniwat 
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Bafuri......was of sound mind till her death/’ 

I find it proved affirmatively that Safari 
executed the deed of surrender voluntarily 
and with full knowledge of what she was 
doing. 

But the main ground of appeal is the 
contention that the surrender to the land¬ 
lord by a Hindu woman of a tenancy in¬ 
herited from a male, like a transfer by her 
of any other property so inherited, is in¬ 
valid against that male’s reversionary heirs 
unless there was legal necessity for mak¬ 
ing it. The contrary view was very clearly 
expressed in Vithu v. Mendri (1) and 
Dajiba v. Raghunath (2) which lam bound 
to follow unless they are distinguishable. 
It is sought to distinguish both cases on 
the ground that they deal with the old 
Tenancy Act of 1898, not the present Act 
of 1920. The difference in the law arising 
out of the omission from the Tenancy Act 
1920 of the provisions of s. 30 of the Act 
of 1898 seems to make it still more im¬ 
possible under the present Act to set aside 
the surrender. The suggestion that the 
later of the two cases can be distinguished 
by the fact that the holding in question 
there was an absolute occupancy holding 
does not apply to Vitim v. Mendri (1) and 
anyhow the reasons stated in the judgment 
in the former case in respect of an absolute 
occupancy holding apply with even greater 
force to an occupancy holding. 

It is next urged that the decision of the 
question in both judgments is wrong and 
it ought to be laid before a Bench to be 
examined again. The reasons advanced 
for regarding the view that has prevailed 
for so long as incorrect are those set out 
at length in the judgment of Kinkhede, 
A. J. C., in Wasndeo v. Bhiica (3) which 
was decided by a Bench of this Court. But 
the question was not one that fell to be 
decided in the case. The question for de¬ 
cision was that of the devolution of the 
tenancy on the death of the widow who 
held it, not that of her rights in respect 
of it, while she held it. Many reasons are 
given in support of the conclusion stated 
incidentally, that a Hindu woman cannot 
surrender an occupancy holding inherited 
from a male to the landlord except for 
legal necessity or with the consent of the 
reversioners, but, if I may say so with 

n) 4 Ind. OiR. 702; 5 N. L. K. 172. 

rj, 20 Ind. Cas. 020; 0 N. I,. R. 126. 

rA) Ind. Cas. 44; 21 N. L. R. 62; A. I. R. 1925 
Nrjtf. 3015. 
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respect, they have not convinced me of the 
correctness of the proposition, particularly 
in face of the fact that the only surrender 
of that kind in the case was treated as per¬ 
fectly valid all through it. 

There appears, on the contrarj', to be a 
simple but cogent reason for regarding 
the view that has prevailed in this Court 
for so many years as correct. An agri¬ 
cultural tenancy is exactly the same as any 
other tenancy, such as that of a house, ex¬ 
cept for enlargements or restrictions made 
by the Tenancy Act in the rights or liabil¬ 
ities of either party to the contract. The 
only difference with which we are now con¬ 
cerned between an agricultural tenancy 
and tenancy of a house is that made by s. 
11 of the Tenancy Act 1920. That is the 
only provision I have ever heard cited as 
limiting a Hindu wnujan's power to sur¬ 
render an occupancy holding inherited 
from a male. 

But that section says nothing about her 
rights as a tenant; it merely says, in its 
effect on such a case, that the tenancy shall 
pass on her death to her husband’s heirs 
and not toherown. A tenancy, like any 
other contract; is personal and without s. 
11 the unexpired term of any tenancy held 
by a Hindu woman would pass on her 
death to her own heirs, however she ac¬ 
quired it. Section 11 alters that in respect 
of an agricultural tenancy acquiied by in¬ 
heritance from a male, and makes it pass 
to the heirs of the male instead of her 
own. But it alters nothing else, and she 
has the same rights in respect of the 
contract of tenancy while it exists as if she 
had made it herself with the landlord. The 
words of the section show very clearly that 
its scope is limited to the way in which 
occupancy rights are to pass. 

Another conclusive argument in support 
of the absolute right of surrender in such 
cases is to be found in s. 35 of the I’enancy 
Act. If there were no such right, the 
tenant and landlord could attain exactly 
tlic same re.sult if the holding were left 
fallow and the rent left unpaid for a year 
and the tenant were to goto another vil¬ 
lage at the end of the year ostensibly but 
not necessarily in fact without any intention 
of returning. She might wish to resile from 
her agreement later, but her application for 
reinstatement under s. 36 would inevitably 
fail because itw’ould be clear that she did 
intend to abandon the holding. The same 

thing could be done under s. 35 (4) of tbe 


I 
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Act of lS9y, by what was called “implied 
surrender”; that took two years, but it did 
not require the intervention of a Revenue 
Officer nor the absence of the tenant frorh 
the village. It is impossible to suppose 
that the Legislature intended toiestrict the 
power to surrender directly, and yet pro¬ 
vided this very simple way of evading 
that restriction. 

Regarding the matter from the point 
of view of the landlord, the reasons for 
holding that such a surrender can be made 
are also strong. It it could not, then a 
contract of perpetual lease between him. 
and a Hindu tenant who died leaving Lis 
wife or daughter or mother as his only 
heir could only be cancelled with the joint 
consent of the tenant at the time and the 
reveisionary heirs of the last tenant. That 
would mean that by the death of the other 
party to the original contract the landlord 
would be depjived of no small part of 
his rights under it. The words of s. 11 of 
the Tenancy Act as they stand cannot be 
read as bringing about any such result, 
nor can they have been even intended to 
do 60 . 

As Drake-Brockman, J. G., said in Dajiba 
V. Haghunath (2) such an interpretation of 
the law would also mean that * a landlord 
might have to deal with a reversioner’s 
claim as much as a century after the death 
of the tenant from whom descent should 
he traced: take for instance the case of a 
tenant who leaves a girl-widow and an in¬ 
fant daughter, the women succeeding one 
after the other and the daughter surrender¬ 
ing at the very close of a long life.” In 
speaking of a century the learned Judicial 
Goinmi&sioner eeeins to have added the 
two concurrent lives together; it is haroly 
likely that the infant daughter \\(»uldlive 
for a bundled jears. But the argument 
is equally sound and if we substitute half 
a century or three quarters of a century 
for the peiiod mentioned, it becomes 
stronger if we take the case of a female 
heir to a tenancy surrendering it at the 
beginning of a long life. 

1 am m entire and respectful agreement 
with the decisions in the Iwu cases dis¬ 
cussed. They aie not in conllict, as has 
been explained, with the actual decision in 
Wasudeo v. Bhwa (iJ) orwiih that in any 
of the cases there mentioned, liach of those 
cases deals with the passing on the death 
, of a Hindu woman of a tenancy inheiited 
by her from a male and still held by 


her up to her death, not with her rights 
and liabilities in respect of it during her 
life. The appeal will be dismissed and 
the appellants must pay the whole of the 
costs of both parties in all three Courts. 
The Pleader’s feesin this Court will be fifty 
rupees. 

Q. B. D. Appeal dismissed. 


CALCUTTA HIGH COURT. 

Letters Patent Appeal No. 6 of 1926. 

June 25, 1926. 

Present:—Sir Lancelot 8anderson, Kt. 

Chief Justice, Mr. Justice Panton and ^ 

Mr. J ustice Graham. 
i.BROJLNDRA K18HURE ROY 
CHAULHURl— Lefenuant— 

Appellant 

versus 

MOHIM CHANDRA BHATTACHARJI 

AND OTHERS—PLaINTiFFS—RESPONDENTS 

EvidtnccAct {I of 1872), ss. 13, 107-~C. P. C. (Act 
V of IVOii}, s. l(/3 as aimndedby Act Vi of 1026 
^Bengal Tenancy Act (Vill of 1863), s. lOdB-lie- 
cxlal in deed not inter partes, aamissibilitv o/— 
B inding ain'ived at partly on basis of inadmissible 
evidence—Appeal, second—High Court, power of to 
determine issue—Landlord and tenant—Assessment 
of rent-Rent-free tenure-Record of Rights, entry 
%n—Presumption—Land held without vavment of 
rent, effect of. ^ 


^ vLiai uie venaor possesses 

certain rights m tlie property sold is not auniissibJi 
m evidence m a suit between the vendor or liis sue 
cessors-m-mterest and third persons in which ' 
dispute arifccs as to whether the vendor had or hac 
not such rights in that property. In lya rot l i 
There is great difficulty in apj>lyin^|the provisiL, 
of S lb/ of the Lvidence Act to the geueraliiv of case/ 
which con/e before the High Court on second apnea 
iiiasnmch as the High Court has no power in s??cn 
appeal, to deal with the sufliciency of the evident 
u has only a right to entertain questions of Jaw 
When evidence has been wrongly admitted 
Court below the High Court has. 
no riglit to uecide whether the remaining evidefco”fl 
the case, other than that which has been irrinv^ 
auniitted, is sulhcient to warrant the hndi^S nf 
Court below. The High Court cannot 
question without examining in detail 

dence and determining asl nueatffii nf r 7‘' 

it IS sufficient of itselt to naS the 1 ' 

liuding. [p, 1 U7, eol. 1.] ‘he lower Ccurf, 

The only cases which the Hiffh .. • , 

priety dispose of under such eifeumsUnoe^ ° 

remand are those where without i 

dence improperly admitted tho ^ ^ 
apparenti; arrived at its ’concluiion"" 
grounds. Where this is clear So, n “ 

maud is unnecessary, became then judgment, a re 
by the lower Court has nTaffectedVeT'^^”*^^ 

the merits. [i6id] the decision upoi 

Under the provisions of s, 103 of the C. P, c„ how. 
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ever, Tvhere* the High Court finds in second appeal 
that an issue of fact has been determined by the 
lower Court upon evidence, a portion of which was 
not admissible, it is open to tiie High Court to deter¬ 
mine that issue itself, [p. I'Jh, col. 2.] 

A remark in the Record o£ Rights that certain land 
is liable to be assessed with rent although no rent 
has been paid in respect of it carries with it the 
presumption of correctness under the provisions of 
s 10 >B of the Bengal lenancy Act and the mere fact 
that rent has not been paid in respect of the land 
coupled with the fact that the persons in occupation 
of the laud have been in possession of it for an in¬ 
definite period is not enough to rebut the entry and 
to establish that such persons are holding the land 
rent-free. [p. 101, col. 2; p. 198, col. 2.J 

Letters Patent appeal against the dis¬ 
sentient judgment of Mr. Justice Cuming 
in Second Appeal No. 2467 of 1923, dated 
thedth February, 1926, affirming the decree 
of the Subordinate Judge of Mymensingb, 
dated the 11th August, 1923, reverting that 
of the Additional Munsif, Iswarganj, dated 
the 26th Februaiy, 1923. 

JUDGMENT. 

Cuming, J. —The facts of the case 
out of wtiicn this appeal arises are briefly 
these: 

The plaintiff sued for the assessment of 
a fair rent on a certain plot of land some 
2.48 acres in area and arrears of rent for 
the years 1325—1328 with the usual cesses. 
His case was that the defendants had an 
occupancy right only in the land. The 
defence was that the land was held rent- 

free* 

The first Court decreed the plaintiff’s 
suit. The Court of Appeal held that the 
defence had proved that they had been in 
possession of .the land for a long period 
(some 80 years at least) without paying rent 
and from this fact he inferred that the ori¬ 
ginal grant was a rent free one and dismiss¬ 
ed the plaintilVs suit. 

The plaintiff has appealed and he has 
put forward three contentions, (1) That 
the lower Court wrongly admitted in evi¬ 
dence a certain kobaia Ex. A. The kobala 
was executed in 1281 by one Govinda, the 
predecessor in-intere&t of the defendanis 
by which he purported to sell the land in 
dispute together with some other land to 
hia sister. In the document the vendor 
described his title aa a nishka7’ hrahinattar 

l^he appellant contenda that this state¬ 
ment is not admissible in evidence against 
iiim aahe was no party to the document 
aud also that as it was a benami document 


there was no real transaction and so for 
that reason only s. 13 of the Evidence Act 
would not make the statement admissible. 
The respondent relies on s. 13, Evidence 
Act. 

Section 13 is divided into two els. (a) 
and (6). 

(a) is as follows:—Any transaciion by 
which the right or custom in question was 
claimed, created, modified, recognised, as¬ 
serted or denied. The respondent contends 
that by the sale the niskkar right was 
claimed or asserted. 

Now the transaction was the sale of the 
property. Can it be said that the niskkar 
right was asserted or claimed by this sale ? 

I think not. All that could be said to 
be asserted by the sale was that the ven¬ 
dor had some saleable interest in the pro¬ 
perty, not what the nature of that saleable 
interest wa«. 

The nishkar right of the vendor was no 
doubt asserted in the document by which 
the sale was effected but not by the trans¬ 
action or sale. Clause (a) does not, I think, 
help the respondents. We must then con¬ 
sider cl. (6), Clause (6) is divided into two 
parts, first, particular instances in which 
the right was claimed, recognised or exer¬ 
cised. 

The respondent would contend that this 
is an instance where the right was claim¬ 
ed. 

I do not think so. It is, no doubt, an 
instance in which the right is asserted but 
to assert a right is not the same as to claim 
it. 

This, I think, is clear from the fact that 
in cl. (a) both words are used. ‘‘Claim,’’I 
think, must mean that the right is asserted 
to the knowledge and in the presence of 
the person whose right will be derogated 
by the establishment of the claim. The 
mere assertion of the right in a document, 
to which the person against whom the right 
is asserted, is not a party and of which he 
knows nothing is not to claim the right. 
This part of cl. (6) does not help the re¬ 
spondent. 

Neither does the second part of cl. (6) 
which is as follows :~‘'Instance in which 
its exercise is disputed, asserted or depart¬ 
ed from." The mere statement in the deed 
of sale that the vendor had a nishkar right 
cannot be said to be an instance when the 
exercise of the right was asserted. It is 
difficult for me to conceive how a nishkar 
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transaction right can be exercised except 
perhaps by the refusal to pay rent. 

There is a further argument that has 
been put forvrard by the appellant. The 
Court has found that the sale was a ficti¬ 
tious one. I have considerable doubts whe¬ 
ther the execution of a benami document 
by which nothing really passes can be 
called a transaction. It is obviously a fic¬ 
titious transaction and as such would not 
come within s. 13. 

I am of the opinion that the/co6aZa, Ex. 
A, is not admissible. I do not, however, 
think that the admission vitiates the deci¬ 
sion of the lower Appellate Court. It is 
to be noted that it was admitted without 
objection in both the lower Courts and the 
objection is raised for the first time in 
second appeal. It has not even been speci¬ 
fically taken in the ground of appeal. 

Had the objection l)een taken in either of 
the Courts of fact, it could then have been 
dealt with, It seems to me to be unfair 
to allow a party in second appeal for the 
first time to object to the reception of evi¬ 
dence with the possible necessity of the case 
being sent back for re-hearing. 

Neither do I think that the Court re¬ 
lied on this piece of evidence in coming to 
its decision. 

Reading the judgment as a whole I think 
it is quite clear that the judgment is really 
based on the inference which the Courts 
drew from the long and uninterrupted pus- 
seaaion without paying rent. 

In such a case it is not necessary to send 
back the case to be re-con-^idered excluding 
the inadmissible evidence. Seethe case or 
Worries Chunder Chatterjcc v. Chundee Cnuni 
Roy Chowdhry (1). I do not ttnuk, there¬ 
fore, that the admission of this evidence is 
h ground for interfering with the decision 
of the lower Court. The next conieniiou 
put forward is that the Settlement Record 
showrs that the land is liable lo pay rent 
hud that in accordance with s. 10313, bengal 
Tenancy Act, there is a presumption of 
the correctness of the entry. The lower 
Appellate Court has not considered the 
record or definitely found that it had been 
rebutted. There is little substance in this 
contention. The learned Judge had obvious¬ 
ly the Settlement Record before him, for he 
twice refers to it. No doubt he does not 
state in so many word.s that the entry in 
the Ssttlement Record has been rebutted 

(1) 7 0, 293; 3 Ind. Dec. (n*. b.) 737. 


but it is perfectly clear from a perusal of 
the whole judgment that this is what he 
has found. The effect of the presumptioh 
in the Settlement Record is to throw on the 
defendant the burden of proving that his 
land is not rent-paying. The learned Judge 
has obviously dealt with the case from this 
point of view 

He dealt at some length with the ques¬ 
tion whether the defendant has or has not 
ever paid rent. He finds that he has not 
done so for some SO years at least and 
from that fact draw’^s the inference that 
the land is rent-free, or, in other words 
that the entry in the Record of Rights that 
it is liable to pay rent has been rebutted. 
A perusal of the judgment makes it clear 
that he placed the onus of proving the 
rent-free nature of the holding on the de¬ 
fendant. 


The last contention would seem to be 
that the learned Judge was not correct in 
holding that long possession without pay¬ 
ment of rent raises the presumption of a 
rent-free title. It, no doubt, would have 
been more correct to say that long and 
uninterrupted possession without the pay¬ 
ment of rent entitles the Courts to presume 
or perhaps more correctly to infer that 
the original grant was a rent-free one and 

I think, reading the judgment as a whole 

this is what the learned Judge meant * 
No doubt, in one portion of his judgment 
he uses the expression that long possession 
without paying rent raises the presump¬ 
tion of a rent-free title, but before this h^e 
had after discussing the evidence and find¬ 
ing that defendant had never paid rent re¬ 
marked that in such circumstances the 
proper inference to be drawn was that the 
clefendaiiis held under a rent-free title The 
learned Judge in dealing with the cace 
had before him the decision of this Court 
reported as Hiprodas Pal Choudhurv v 
Monorarna Debt {'>) and Nawab Ali v Bil 
rendra KUliore Monikija Bahadur (3) whero 
the law IS stated on ihe particular point and 

dTcSr." “ 


y 10 waa 


riglu as proprietor having b^en adZT, 

U was for the defendant fo sW 
had a rent-free title. I think that 
the learned Judge has done He hat 
into the case of the defendant? that fHa 
mshkar and having found that proved then 

(2) 47 Ind. Cas. 49; 22 C. W TC n 

^3) 24 lad, Cas. 424 j 22 0 , ^74, 
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states that the zemindars must then prove 
that it is rent-paying. He has for his au¬ 
thority in so dealing with the ca«e a de¬ 
cision of this Court [see Biprodas Pal Chou- 
dkury V. Monorama Debi (2),] 

This objection has no substance. 

1 would, therefore, dismiss the appeal 
with costs. 

The result is that the appeal fails and is 


dismissed with costs. 

Mukerji, J.—This appeal arises out of a 
suit for assessment of rent and for recovery 
of arrears of rent. The plaintiff's case 
is that the defendants are in possession of 
the lands in suit under him, in ordinary 
jote right and they have been recorded in 
the finally published Record of Rights as 
^'mxdhya satyadhikaris," that is to say, 
tenure-holders who do not pay any rent but 
are liable to be assessed with rent. The 
defendants alleged that the lauds are nis/i- 
karbrahmattavsivid are not liable to be so 

&SS3S36d • 

The Munaif decreed the suit, but on ap¬ 
peal the Subordinate Judge has dismissed 
it. The plaintiff has preferred this second 

appeal. 

A preliminary objection was taken to 
the competency of the appeal on the ground 
that it is barred by reason of the provisions 
of s. 153 of the Bengal Tenancy Act. I am 
of opinion that this objection should be 
overruled, as the decree appealed from, by 
overruling the plaintiff’s contention as to 
his right to have the rent assessed and 
giving effect to the defendants’ contention 
that they had a nishkar brahiii'itter right, 
in a suit in which assessment of rent was 
claimed, decided a question of the amount 
of rent annually payable. 

On the merits I have the misfortune to 
differ from the order which my learned 
brother desires to pass in this appeal. 1 
am clearly of opinion that the appeal should 
succeed, and tliat upon two main grounds, 
if uot on a third groundaa well. 

The first ground is to the effect that the 
entry in the Record of Rights as regards 
the assessability of the land to rent creates 
a presumption in plaintiffs favoui and 
that presumption has not 
account at all by the learned bubordinate 

1 11 lire The learned Judge has referred to 
'the Settlement Records in three places m 
hisiudgment; once when he has set out 

l,e iilainliirs case, again when he has 
r ..uaiked that the lands are recorded as jotc 
of Gopinath (the grandfather of the de¬ 


fendants), and a third time when he has 
adverted to the fact that the defendants 
were recorded as being in possession of the 
land. There is nothing to indicate that 
he had in his mind the presumption which 
the entry creates or that he has thrown 
this presumption into the scale when weigh¬ 
ing the evidence. The respondents' answer 
to this contention is two-fold. It is said 
in the first place that every Subordinate 
Judge, and especially this learned Judge 
who. it is said, is an officer of great ex¬ 
perience, must be supposed to know that 
such a presumption arises under the law 
and, therefore, it must besupposed that he 
has taken it into account. In the next 
place it is said that the plaintiff himself 
disputed the correctness of the entry in 
so faras it records the defendants as tenure- 
holders and, therefore, did not rely on it, 
and under such circumstances the presump¬ 
tion does not arise. As regards the first 
answer it is truethat every Judge is presum¬ 
ed to know the law that he administers; so 
also is every litigant; but we can only goby 
the judgment which is before us. The 
law enjoins that the Judge in dealing with 
a case which is open to appeal must give 
his reasons for his decision. If in the 
decision no reference is made to such an 
important presumption of law as this and 
if from nothing that has been expressed 
in or can be implied from the decision it 
can be gathered that the Judge had it in 
his mind, I find myself unable to act upon 
a mere supposition of this character. Aa 
regards the second answer it is not correct 
to say that the plaintiff himself repudiated 
the entry; only he did not rely on that 
part of it which related to the defendants’ 
status. In the plaint the portion of the 
entry relating to the assessibility of the 
lands has been relied upon; and even 
assuming that the other portion, namely, 
that relating to the defendants’ status, 
was falsely alleged to be wrong, the plaint¬ 
iff cannot be penalised by being deprived 
of the presumption which necessarily arises 
in his favour under the law. 

The second ground relates to the admis¬ 
sibility and evidentiary value of the recital 
in the kobala E.x. A. The learned Sub¬ 
ordinate Judge observes thus with reference 
to this document: “The kobala Ex. A, 
dated 3lst Asiyni 1281, shows that in that 
year Gopinath’s son Govinda (meaning the 
father of the defendants) purported to sell 

the plaint lands along with other lands tg 
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his sister alleging that the lands were his 
nishkar brahmattar and that his father 
Gopinath was in possession of those lands 
in nishkar right. The evidence shows that 
notwithstanding the kobala Govinda did 
not part with the possession of the plaint 
Ian 1. From this it is urged that the kobala 
was a bzaami docu nent and has no value. 
It msy be a bznami document, but the re- 
citil in the kobala has some value having 
bsea mxde by a person in possession so far 
back as 1281." 

Unfortunately the decided cases bearing 
on this point are not uniform and do not 
profess to give sufficient reasons for hold¬ 
ing that a particular document is or is not 
admissible; and 1 may also say, with the 
utmost deference, that in some of them is 
noticeable a confusion between admissibil¬ 
ity of evidence and the value of it. I pro¬ 
pose to refer to some of them presently, 
but I would prefer to deal with the section 
first. In the words of Garth, O. J , in the 
case of Oujja Lall v. Fatiek Lall (4) “a 
transaction is a business or dealing which 
is carried on or transicted between two 
or more persons." That a deed is evidence 
Of a tran.saction cannot be disputed; the 
very illustration to the section shows that 
it is. The sale-deed, therefore, is evidence 
of a transaciion which may come in under 
cl. (a) of s. 13 if the requirements of that 
clause are satisfied. That clause runs in 
these words: "Any transaction by which 
the right or custom in question was creat¬ 
ed, claimed, modiffed, recognised, asserted 
or denied or which was incon.sistent witii 
its existence." 'I'lie question being whe¬ 
ther the defendants have a nishkar hrak- 
mattar right, a deed conferring the nuhkar 
brahmattar right on the defendants’ pre¬ 
decessor would be admissible as a transac¬ 
tion by which the right was "created," 
but not a sale-deed executed by the de¬ 
fendants in respect of that right. The word 
"claimed" need not be considered, as the 
word implies a demand which involves the 
presence of the party against whom such 
demand is made and who may have an 
opportunity either to comply with it or re¬ 
fuse it. There is no question of "modifica¬ 
tion," "recognition" or "denial" in such a 
case as that of a deed of sale. The sale of 
a right is not iucoasistent with the 
existence of the right but is, on the other 
hand, inconsistent willi its non-existence. 

m 6 a 171: 6 C. L. R. 430; 3 Shome L. R. 132; 3 
Ind. (,v. p.) 112 (F. B,}. 

i3 


The deed, however, is a transaction in 
which the right is asserted, for the sale 
involves an assertion of the existence of 
the right. As pointed by Geidt, J., in the 
case of Bansi i>ingh v. Mir Amir AH (&) 
the word “by" and not "in" appears in tbe 
clause and that stress should be laid on 
the use of the word "by" in this clause is 
also the view expressed by Seshagiri Aiyar, 
J., in the case of Saripalli VenkataTaya~ 
gopala Raju v. Fota ^■arasayya (6). The 
question, therefore, arises whether the as¬ 
sertion of the nishkar brahmattar right in 
the deed is an assertion of that right by 
the transaction constituted by the deed; or, 
in other words, was this right asserted by 
the business or dealing as between the 
vendors and the vendee in respect of this 
deed. 1 am of opinion that it is not; the 
transaction is one by which the vendor as- 
sened his competency to transfer the pro- 
perty, that is to say, that he had such in¬ 
terest in the property as would enable 
iiini to sell it, but ih&t is all, aod by this 
transaction the other incidents of the right 
are not asserted. The deed, theulore 
does not come within cl. (a). To turn now 
to cl, (6). The woiding of this claui^e is 
different from (hat of cl. (a) in several res^ 
pects. It speaks in the firot place of “par¬ 
ticular instauces" showing that evidence to 
be admissible mustrelateto such "instances" 
as distinguished from "transactions." An 
instance of the creation or modification 
right or custom would be inconceiv¬ 
able apart from the transaction by which it 
was created or modified and so the words 
eieaUd and modified are omitted in cJ 
(6). Ihere may be a transaction by which 
there has been the recognition of a right 
or custom, there may also be particular 
instances of its rtcjgniiicn, and to “re- 
cognised appears m both tbe clauses. In- 
stead of the words, by which the light or 

custom IS asserted or denied or whicTi v ll 
inconsistent with iis existence, we have 

dlEputed, asserted or departed firmu®® 

or denials of right or 

in, but only instances of its 

instances when its exemico ^ or 

asserted or departed from Can 

ceivable grouA be suggested T' 

mere assertion or denia!'’in rlpect of « 

(3) 11 C. W. N. 703. » 

(6) 26 Ind. Cas, 747; (IDU) jj, „,j 

- ^ 
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^ight or custom was to be evidence, no evi¬ 
dence of “particular instances" of such 
assertion or denial cjuld be given and yet 
evidence would be a imissible in respect, of 
‘'transactions*' in which, there has been 
nuch assertion or denial? I fail to see any. 

I am, therefore, of opinion that a transac¬ 
tion or instance in which there is a mere 
assertion or denial oK a right or custom 
<loe8 not come within s, 13 but only such 
a transaction is admissible by which the 
right or custom is asserted or denied. It 
has been urged that the illustration mili¬ 
tates against this view, but I do not see that 
it does. The illustration speaks of a case 
where the question is whether A has a 
right to a fishery. In such a case a deed 
conferring the fishery on A s ancestors 
should be a transaction by which a right 
to the fishery was created; so a mortgage 
by A's father would be a transaction by 
which a right to the fishery would be as¬ 
serted; and so also a subsequent grant of 
the fishery by A\s father irrecjncilable with 
the mortgage. All these would come under 
cl. (a). Instances in which A's father exer¬ 
cise 1 the right or in which the exercise 
of the right was stopped by A's neighbour 
would come under cl. (6). The reason of the 
rule why instances of exercise of the right 
are admissible has been clearly explained 
by Parke, B., in Jones v. Williams (7j: “rho 
ground on which such acls are admissible is 
not the acquiescence of any party: they 
are admissible of themselves, propno vigore, 
for they tend to prove that he who does 
them is the owner of the soil; though if 
they are done in the absence of all persons 
interested to dispute them, they are of less 
weight" KecitaU in a deed are not transac¬ 
tions but instance.s of a-serlions or denials 
of the existence of the right. They come 
neither under cl. (a) nor under cl. (o). 1 hey 
are statements which unlevss tliey are reie- 
vant under some other provhions ot 
law, e. {/., as admi-isioDS or statements of de- 
ceased peMoas, etc., are not admissible m 
evidence. In the ease of brajesumrv l esha- 
kar V. Budhanudi (b), O.iilh, C. J., 
oblervk thus: "A recital in a deed or 

o herluslrumentis in someca.es conclusive 
un 1 inTa cilaas of -sea evidence as a^a.imt 

ihe ° agaiiiftt other persons 

than any other statement would be. The 
7> " M & 1 M. ic II. SI; C U J. Ex. 

‘I .... . u. 


Judicial Committee in the case ot Nanda 
Lai Dhur Biswas v. Jagat Kishore Acharjy(i> 
(9) observed thus: “Under ordinary cir¬ 
cumstances and apart from Statute, recitals 
in deeds can only be evidence as between 
the parties to the conveyance and those who 
claim under them.” 

As has been observed by a very learned 
Judge where a document is admitted m 
evidence of a transaction the parties are 
often apt to refer to the recitals therein as 
relevactk evidence, and th© distinction b©^ 
tween the deed as a transaction and the 
recitals contained in the deed is frequently 
overlooked. In the case of Divarka Natk 
Bakshi v. Mukunda Lai (10) which was a 
case in which a deed of sale and a mort¬ 
gage-deed, though not inter paito con¬ 
taining recitals that a particular land be¬ 
longs to a particular howla, were sought to 
be admitted in a suit in which the question 
was whether the land belonged to that howla 
or not, as far as can be made out of the 
facts Irom the report of the case, they 
were documents executed by strangers m 
favour of one of the defendants to the 

suit who was a CO sharer of the other de¬ 
fendants whose share the plamtifi s father 
had purchased at an execution sale Kam- 
pini, J.. purporting to rely upon the cases 
of Daitari Mohnnti v. Jugo Bundhoo 
Mohanti (U) and V^jtkiUngav. Venkatachala 
(P) held that they were admissible under 
8 11 ih) and s. 13 of the Evidence Act, and 
observed that they may be very weak evi¬ 
dence or even of no weight at all, but they 
could not be rejected as inadmissible. Geidt, 
J held that they were admissible as 
transactions by which the right to hold 
the land as part of tha hou la was recognis¬ 
ed. Thisdecisiou, Uowever, was.treated as 
obiter in a later ca-;e of this Court, name¬ 
ly, tliat of Abdul All v. Sged Bejan Ali (13) 
io'which ih" cases of Daitari Mohanti v. 
Jug'-> Bundko Mohanti (ll) and Vytfulinga 
V. V'enkatuchala (l2j were distinguished 
and it was thus obseived: “We know of 
no authority for saying that a private 
transaction between persons who have no 
power to bind a person whose lights it is 


<9) 36 tnd. Cqb. 420; 410. 180; 21 C. W. N. 225; 20 
M L. T. 535; 31 M. L. J. 563; (lUlO; 2 M. W. N. 336; 
4 L w 4.'>H; 18 Bom. L. U 868; 14 A. L. J. 1103; 24 
C. L..1. 48 :. IP.L W. i; 10 Bur. L. T. 177; 431. A 

24U(P. C). 

(10) 5 0 L. J. 55. 

(11) 2.3 \Y. Pv. 293. 

»12i 16 M. lUL 5 Ind. Dec. (k. b.) 842. 

^13; 21 Ind. Cdc, 618; 19 C. W. N, 468. 
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sought thereby to affect caa be admitted as 
evidence against him; and the obvious 
dangers that might arise from such a pro¬ 
ceeding make us very unwilling to hold 
that a transaction is one that comes under 
s. 13 unless we are obliged to.’* The autho¬ 
rity of the decision in the case of Dwarka 
Nath Bakshi v. Mukunda Lai (10) has been 
doubted in the more recent decisions of this 
Court, e. g., Saroj Kumar Acharji v. Umed 
Ali {L4) and Pramatha Nath Choudhuri v. 
Krishna Chandra Bkattacharjee (lo) though 
the latter two cases, in my opinion, are 
clearly distinguishable from that case. In 
Sabran Sheikh v. Udoy Mahto (16) the 
learned Judges of the Patna High Court 
in a suit in which the plaintiffs claimed 
some land as their mal land and the de¬ 
fendant claimed it as his jo(e, an ekrar- 
nama addressed by a third person to an 
ancestor of the plaintiff in which the land 
was described as mal land was held ad¬ 
missible both under cl. (a) and cl. (6) 
of 8. 13, on the ground that it was a 
transaction in which the right was claimed 
and an instauca in which the right was 
exercised. In this decision the authority of 
the decision in Abdul Ali v. Syed Rejan AH 
(13) was doubted and the reliance was 
placed amongst others upon the cases of 
Daitari Mohanti v. Jugo Bundhoo Mohanii 
iXl) and Vythilinga v. Venkatatachala (12) 
and also upon the decision in Jones v. 
Williams (7). In a later decision of this 
Court in the case of Jnanendra Nath Dull 
V. Nasea Dasi (17) which was a suit by a 
landlord against a tenant who claimed a 
permanent tenure, Rankin, J., held that 
an assertion in the kobala executed bj’ a 
tenant in favour of his transferee that his 
right in it was a permanent one was ad¬ 
missible under s. 13. It will serve no 
useful purpose to refer to othercases bearing 
on the point, as the conflict in the decisions 
it is impossible to reconcile. 

Now, whatever may be the correct view 
as regards the admissibility of the kobala 
or of its recitals I do not think it can be 
over urged that the recitals contained there¬ 
in can go in evidence under s. 13 in view 


(U) 63 Ind. Cas. 054: 25 C. W. N. 1022; 35 C. J 
J. IO; A. 1. R. 1922 Cal. 251. 

Cas. 420; 28 C. W. N. 1092; A. I. J 

1924 Cal. 1067. 

. 40 ^ 0 ^®.] 18; 1 Pat, 375; A. I. R. 1922 Pa 

L Pat. 125. 
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Of the fact that the transaction was held 
by the Munsif to be a benami one, and the 
bubordinate Judge has not dissented from 
that view. The learned Judge was of opin¬ 
ion that the recital has some value. He 
must have taken that value of it into his 
consideration, and if he has done so his 
judgment must have been affected by it. 
I am not prepared to read his judgment 
^ been asked to do, as meaning 

that the recitals had no value, in the face 
of the express statement in the judgment 
that they had some value. A transaction 
contemplated by s. 13 is a genuine and 
bona jiae transaction, but a benami transac¬ 
tion which is one not meant to be acted 
upon is a fictitious transaction and in the 

eye of law is no transaction at all. Such a 

transaction, in my opinion, cannot be let in 
asevidence in proofof a right or custom, 
ine plaintiff, in my judgment, can legiti¬ 
mately complain, if this piece of evidence 
has been used against him. The argument 
that the document was admitted without 
objection and, therefore, its admissibility 
cannot be challenged now does not appeal 

to me as it is difficult to imagine that the 

appellant could foresee that the recitals 
would be used as evidence against him. 

I he third ground is one about which I 
am not so very definite. That relates to the 
onus of proof. TJiere are passages in the 
judgment of the learned Subordinate Judge 
which may be taken as suggesting that 
he has mixed up the case of a contest 
between a zemindar and a tenant, the 
foriner claiming an alleged lakheraj tenure 
as being included within his maUands 
and on that ground claiming rent from the 
latter, and a case like the present one in 
which a rent-free tiile is claimed by a 
tenant in defence to a suit fur rent. There 

th!t indicate 

that the leained Judge was relying upon 

the failure on the part of the plaintiff^to 
prove that he ever realised rent from the 
defendants as negativing his claim for as¬ 
sessment and recovery of rent. Theje is 
also a yem of reasoning running through 
the judgment of the learned Judge eug 
gestingthat non-realisation of renf for a 

ong senes of years, during wh^^ the 
tenant is m possession, raises as if Ta law 
a presumption of a rent-frep fiTil 
latter, and in sunnortnf 
ca.^eB’have chej 

Those cases, however aonear *^1'’'* 

decraea oa theu owi ^s^eciarfacir 'Za 
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the other hand, it is not impossible to take 
the view that the Judge has kept in view 
the fact that the onus is on the defendants 
aud that irom the lact that they have been 
in posbesiiou for a long series of years 
wiiliout payment of rent—a circumstance 
which called for some explanation from 
the plainiifi and in respect oi which no ex¬ 
planation was ofiered by him and possibly 
from other facts as well the learned Judge 
drew the inference, as he was entitled to 
do, that there was a contract or grant which 
created a rent-free title in the defendants. 

If this ground, therefore, had stood alone I 
should not have been prepared to interfere 
with the decree of the learned Subordi¬ 
nate Judge. As, however, I am of opinion 
that the decree should be set aside on the 
other two grounds to which 1 have referred, 

1 would remand the case to the Court of 
Appeal below in order that the whole 
appeal may be re-heard and disposed of in 
accoruance with law and in the light of 
this my judgment. Costs of this appeal will 
abide the result. 

Babu Brojo Lai Ckuckerburty^ Dr. Naresk 
Ck. Sen Gupta, Babus Uamani Mohon 
Ckatterji and iiebati Mohan Chatterji, for 

the Appellant. , „ i. 

Mr. Gunoda Charan Sen and Babu 

Birendra , Kumar De, for the Respond¬ 
ents. _ 

JUDGMENT, 

Sanderson, C, J^—(June id, 1926). 
This IB an appeal under the Letters Patent 
of this Court from a decision of my learned 

brother Mr. Justice Cuming. i . 

The suit was brought by the plaintm 
for assessment of rent and for the recovery 

of arrears. , . , 

The learned Munsif, who tried the case, 

decided that the plaintifi was entitled to 
recover rent for the period in suit at the 
rate of Rs. 4-6-tt with usual cesses and 
damages therein and that he should recover 
enhancement at the progressive rale men¬ 
tioned in the judgment. , , 

The defendants appealed and the learn¬ 
ed Buboroinate Judge allowed the appeal 

and dismissed the suit. He held that 
the lauds in suit were not liable to be 

assetibed with rent. i • 

At the hearing of the appeal m the 

iiiKh Court, n.y learned brolhti Mr. Justice 
Luuiiugwas of opinion that the appeal 
o uid be dibinibsed and my Itarued bro¬ 
ther Air Justice Mukerji was of the opinion 


that the matter should be remanded to thei 
lower Appellate Court in order that the 
appeal might be re heard and disposed of 
ill accordance with law in the light of the 
learned Judge’s judgment. 

The result was that the opinion of Mr. 
Justice Cuming prevailed and the appeal 
was dismissed. Consequently the plaintiff 
has appealed under the Letters Patent to 
this Court. 

Three main matters were argued by the 
learned Vakil who appeared for the plaint¬ 
iff. 

The first was that the learned Subordi¬ 
nate Judge had improperly relied upon a 
recital in a kohala which was marked Ex. 

A and dated the 31st of Aswin 1281 B. S., 
which corresponds to the year 1874. That 
was a document, whereby one of the defend¬ 
ants’ predecessors, Govinda by name, pur¬ 
ported to sell the plaint lands with other 
lands to his sister alleging that the lands 
were his nishkar biahmattar and that bis 
father Qopinath was in possession of these 
lands in nishkar right. 

Both the lower Courts seem to have come 
to the conclusion that this was a benami 
document, but the learned Subordinate 
Judge considered that, even though it were 
a benami document, the recital in the 
kobala had some value, having been made 
by the person in possession so far back as 
1874. 

Both the learned Judges of the Division 
Bench of this Court agreed that the recital 
in the kohala should not have been admitt¬ 
ed in evidence. 

My learned brother Mr. Justice Cuming, 
however, was of the opinion that the ad¬ 
mission did not vitiate the decision of the 
lower Appellate Court, He came to the 
conclusion that the Court did not rely 
upon this piece of evidence in coming to 
its decision. He thought that the judg¬ 
ment was really based on the inference 
which the Court drew from the long and 
uninterrupted possession without paying 
rent. 

On ihe other hand, my learned brother 
Mr. Justice Mukerji came to the conolu-- 
sion that it was impossible to what extent 
the learned Judge’s mind was influenced 
by this piece of evidence which was impro¬ 
perly admitted. 

There is no doubt about the principle 
upon which this matter should be dealt 
with. That has been laid down by this 
Court in the case of Womes Chunder Chatter* 
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jeey.Chundee Churn Roy Chowdhry (1). The 
learned Chief Justice said at page 295*: 
*‘The 167th sectiom of the Evidence Act 
'"'prorides that ‘the improper admission 
of evidence shall not be ground of itself 
for anew trial, if it shall appear to the 
. Court before which the objection is raised, 
that, independently of the evidence objected 
to and admitted, there was sufficient evi¬ 
dence to justify the decision.’ It seems 
to me, however, that there is great difficul¬ 
ty in applying the provisions of this sec¬ 
tion to the generality of cases which come 
befote the High Court on second appeal, 
' and the difficulty arises thus. 

“On second appeal we have no power to 
deal with the sufficiency of the evidence ; 
we have only a right to entertain ques¬ 
tions of law. And our duty being thus 
confined, it seems to me, that -when evi¬ 
dence has been wrongly admitted by the 
Court below, the Court has, generally 
speaking, no right to decide, whether the 
remaining evidence in the case, other 
than that which has been improperly ad¬ 
mitted, is sufficient to warrant the finding 
of the Court below. 

“Wo cannot decide that question, as 
it seems to me, without examining in 
detail that other evidence, and determin¬ 
ing, as a question of fact, whether it is 
sufficient of itself to warrant the lower 
Court’s finding." 

My learned brother Mr. Justice Cuming 
did not act on that principle. The evi¬ 
dence was not examined by the Division 
Bench but the learned Judge apparently 
relied upon the further observation of the 
learned Chief Justice at page 2136* where he 
is reported to have said as follows:—“ On 
further consideration, I think that the 
only cases, which we may with propriety 
dispose of under such circumstances with¬ 
out a remand, are those where, independ¬ 
ently of the'evidence improperly admitted, 
the lower Court has apparently arrived at 
its conclusion upon other grounds. ^Yhero 
this appears pretty clearly from the judg¬ 
ment, a remand is unnecessary, because 
then the error committed by the lower 
Court has not affected the decision upon the 
merits." 

1 regret that I am unable to agree with 
my learned brother Mr. Justice Cuming 
on this part of the case. 1 say “ regret” 
because I should have liked to have agreed 
with him and disagreement with him 
means that this case has to he remanded. 

*i*»geg of 7 0.— 
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But I ani unable to say that it is apparent 
from the judgment of the learned Sub¬ 
ordinate Judge that he decided the case 
upon other evidence independently of the 
recital in the kcbala to which I have re¬ 
ferred. 

The second point is that the lands in 
suit were recorded in the Record of Rights 
as being in the possession of the defend¬ 
ants or their predecessors with the remark 
that the lands were liable to be assessed 
with rent although no rent had been paid. 

The entry to which I have referred is, 
under the provisions of s. 103B of the Ben¬ 
gal Tenancy Act, evidence of the matter re¬ 
ferred to in such entry and it shall be pre¬ 
sumed to be correct until it is proved by evi¬ 
dence to be incorrect. 

I have read the judgment of the learned 
Subordinate Judge more than once and 
although he referred to the entry in the 
Record of Rights three times, I am not 
satisfied that he approached the case from 
the right point of view having regard to 
the provisions of s. 103B, In the first 
place, he referred to the entry when he 
stated the plaintifi's case at the be¬ 
ginning of his judgment. The second time 
he referred to the Settlement proceedings 
and stated that the lands were recorded as 
jote Gopinath and the third time he stated 
that during the Cadastral Survey the lands 
were recorded in the defendants* posses¬ 
sion. Except when he was dealing with 
the statement of the plaintiff’s case, the 
learned Subordinate Judge referred to the 
entry in the Record of Rights merely for 
the purpose of showing that the lands were 
in the possession of the defendants and 
their predecessors. 

1 agree with my learned brother Mr. 
Justice Mukerji that the learned Subordi¬ 
nate Judge does not seem to have approach¬ 
ed this case from the point of view that the 
entry in the Record of Rights had to be ac¬ 
cepted as correct until it had been proved by 
evidence to be incorrect. 

For these two reasons I agree with my 
learned ^brother Mr. Justice Mukerji that 
this case ought to be remanded. 

I do not lay much stress on the third 
point which was referred to by the learned 
Vakil because I think that it is quite open 
to this Court to read the learned Subordi¬ 
nate Judge's judgment as meaning that 
upon the evidence he inferred that there 
had been a grant of rent-free title to the de¬ 
fendants’ predecessors. 



198 BROJSNDRA KISHORE ROY V. KOHIM CHANDRA BHATTACHARJI. ' [99 I. C. 1987] 


The result is that, in my judgment, the 
order of Mr, Justice Cuming should be set 
aside and the cise sh(»uM b» remanded to 
I he lower A-opfellate in order that the 

apoetl may he r^-heard aud decided in ac- 
cofdance with law. 

I endeavoured to see whether it was 
possible for this Court to determine the 
issue of fact and to dispose of this appeal 
without remanding it. 1 find that under 
8 . 103 of the C. P. G., the power of the High 
Court with regard to such an appeal as this 
is limited. 

The issue of fact in this case was deter¬ 
mined by the Court below; and we have no 
jurisdiction to dispose of the appeal finally 
here much as I should have liked so to do. 

As regards the costs of the hearing be¬ 
fore the Division Bench Mr. Justice Mukerji’s 
directions will stand, and there will be no 
order as to costs of the Letters Patent Ap¬ 
peal. Costs of the first hearing in the lower 
Appellate Court will abide the event of the 
second heiring* 

Panton, J.—I agree. 

Graham, J.—I agree. 

FINAL JUDGMENT. 

Sanderson, C. J.— {June25, 1926).— 
This is a re*htaring of the Letiers Patent 
Appeal No. 6 of 1926. It was heard by my 
learned brothers and me on the 16lh of this 
month, and this Court came to the con¬ 
clusion that the order which was suggest¬ 
ed by my learned brother Mr. Justice 
Mukerji should be carried out, namely, 
that the case should be remanded to the 
lower Appellate Court in order that the 
appeal might be re-heard, and we express¬ 
ed regret that we were not able to decide 
finally the matters which were in coritrc- 
versy because of the limitation involved in 
the provisions of s. 103 of the C. P. C. 

My learnjd brother Mr. Ju-tice Panton 
and I had signed the judgment but my 
learnel brother Mr. Justice Graham had 
not signed it. We then discovered that 
Act VI of 1926, which amended s. 103 of 
the C P. 0., had come into force in Febru¬ 
ary 1926 , and consequently was in force at 
the time when we heard the appeal. My 
learned brothers and I considered that this 
Court had jurisdictiou to re-hear the ap- 
perl and decide the case in accordance 
with the provisions of the amended s. 
10 i and both the learned Advocates who 
app-.ar for the respp^divp parties in this ap- 

eaf have agreed that this Court has juris- 
(i icdon to re-hear it. 


Section 2 of Act VI of 1926 provides as 
follows:—“In s. 103 of the 0 P. 0., 1908, 
for the words ‘but not determined, hy the 
lower Appellate Court' the words ‘which 
has not been determined by the lower 
Appellate Court or which has been wrongly 
determined by such Court by reason of 
any illegality, omission, error or defect such 
as is referred to in sub-s. (IX of s. 100' shall 
be substituted.” 

In view of that alteration I have no doubt 
that this Court has jurisdiction to decide 
finally issues with which this Court dealt 
in its judgment on the 16th of June, 1926, 

The main issue in the case is whether 
the entry in the Record of Rights has been 
shown to be incorrect. 

The entry in the Record of Rights with 
regard to the property in suit is as fol¬ 
lows:—“Rent assessable but not taken and 
realised.” That Record of Rights was 
finally published in the year 1313. No 
steps were taken on behalf of the defend¬ 
ants to have that entry in the Record of 
Rights corrected or altered, and it was not 
until 1922 when the plaintiff brought this 
suit for the purpose of recovering rent 
from the defendants that the defendants for 
the first time asserted that the entry in the 
Record of Rights was incorrect. 

The provision relating to this matter is 
8 . 103B (5) of the Bengal Tenancy Act and it 
is so well-known that it is hardly necessary 
to read it. The words are as follows: — 
“Every entry in a Record of Rights finally 
published shall be evidence of the matter 
referred to in such entry, and shall be pre¬ 
sumed to be correct until it is proved by 
evidence to be incorrect.” 

The only question in this case, which I 
think it is necessary to consider at present, 
is whether the defendants by the evidence, 
which has been produced in this case, have 
shown that the entry in the Record of Rights 
is incorrect. 

The defendants rely principally upon two 
matters, first, that they and their predeces¬ 
sors have been in possession of the land in 
suit for a long period and, secondly, that 
they have not paid any rent. 

The time during which the defendants 
have been in possession, in my judgment, 
has been left indefinite and I am not pre¬ 
pared to hold that, when the period, during 
which the defendants have been in posses¬ 
sion is left in an indefinite and mbulous 
state, that is sufficient, even when taken 
with the fact that no rent has been paid, to 
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show that the entry in the Record of Rights 
is incorrect. 

The learned Advocate who appeared for 
the r*^ 8 pecti vp parties in this case have dealt 
with the evidence on the one side and on 
the other and have drawn our attention to 
the material documents, but I am not pre¬ 
pared to say that the defendants have suc¬ 
ceeded in showing that the entry in the 
Record of Rights is incorrect. 

The result, in my judgment, is that the 
decree of the lower Appellate Court must 
beset aside and that the judgment of the 
learned Munsif in this respect must be re¬ 
stored. 

A further point, however, was taken by 
the learned Advocate for the defendants, 
namely, that the learned Munsif was wrong 
in holding that the rent was liable to be 
enhanced under s. 30 ( 6 ) of the Bengal Ten¬ 
ancy Act at the progressive rate which is 
mentioned in his judgment. It was point¬ 
ed out bv the learned Advocate that the 
learned Munsif in an earlier part of his 
judgment had proceeded in accordance 
with the provisions of s. 7 of the Bengal 
Tenancy Act, which is a section in the 
Chapter which relates to tenure holders. 
He further drew our attention to the entry 
in the Record of Rights, which being trans¬ 
lated is “holder of a middleman’s inter¬ 
est,” and he further relied upon the find¬ 
ing of the learned Munsif rhat the plaintiff’s 


OUDH CHIEF COURT. ^ ’ 

Second Civil Appeal No 21.:i op 1926. 

November n 1926 
Present: —Mr. Justice R>;!i 

SUOBir ANu OTHERS —NTS — 

Apphllants 

I 

VQ S 

Sheikh MOHAMMAD HABIB ULLAH and 

OTHERS — PlaINTTPPS—RwnPoNi>EnTS. 

Limitation Act (IX of I90S), Sch. I, Art. nS—Suit 
for possession of land and removal of trees—Limitafimi 
— Estoppel—Acquiescence, what amounts to—Appeal, 
second—Finding of fact, ery'oneous, whether binding, 

A finding offset based upon admissible evidenoe 
must be accepted in second appeal even though it is 
err-^neous. AcqnieS'-ence implies tljat the person v ho 
IS said to have acquiesced did so with knowledge of 
his rights and the other person acted in the bona 
fide belief that he was acting within his rights. 'J'lie 
absence of either of these elements makes the doctrine 
inapplicable. The acquiescence, which will deprive a 
man of his legal rights, must amount to fraud, fp. 
200, col. 1.] 

A suit for possession of land coupled with an an¬ 
cillary pra 3 'er for the removal of the trees planted on 

It IS governed by Art. 143 of Sch. I to the Limitation 
Act. [i6id.] 

8 econd appeal against the judgment and 
decree passed by the 8ub Judge, Bara 
Banki, dated the 25th February, 1926, revers- 
in g thedecree of the Munsif, Ramsanahighat, 
at. Bara Banki, dated the 23rd September 
192.:). 

Mr K. P. Misra for Dr. J. N. Misra, for 
the Appellants. 

Mr. M. Wasim, for the Respondents. 


contention that the, defendants were ordi¬ 
nary oc'^upancy-holders was incorrect. He, 
theref ore, argued that the learned Munsif 
was wrong in applying s. 3u ( 6 ) to this 
case. 

The learned Advocate for the plaintiff in 
his reply was constrained to admit that 
there was really no answer on this part of 
the case to the argument which had been 
advanced on behalf of the defendants. 

In my judgment, the argument on behalf 
of the defendants in this respect is correct. 

Consequently the decree in this case 
must be confined to the decree that the 
plaintiff is entitled to recover for the period 
in suit rent at the annual rate of Rs. 4-6-8 
with the usual cesses and damages there¬ 
in. 

The parties will pay their own costs in all 
the Courts. 

Panton, J.— 1 am of the same opinion. 

Graham, J.—I am a’so of the earns 
opinion. 

z. K, Decree set aside. 


cl U IVJ ILiN 1 


— — - evp fJCai I I iliil 

a decree of the Subordinate Judge, Bara 
Banki, dated the 25th February, 1926, set¬ 
ting aside a decree of the Munsif, Ram- 

sanahighat at Bara Banki, dated the 2 ;ird 
September. 1925. 

The dispute in this case relates to certain 
plots in village Khizirpur Hamlet of Saidan- 
pur in the District of Bara Banki 7'he 
plaintiffs, vfho are talvkdars of the village 

sued for possession of the plots in dispute 

by rernoval of certain trees alleging that 
the defendants had planted them Wrong¬ 
fully without their permission and con 
sent between July 1923 and July, ly^;^ 
The defence was that the trees would not 
be uprooted or removed as they were 
planted about 8 years a-o with the per 

mission of Sheikh Azmatullah, falheronhe 

pliiintiff No. 2. and also because the rduint 
ifls owing to their aequie.eenee l 

estopped ,om bringing the present’ e,. t 

buuL®"; ;• by the first Court- 

but the plaintiffs appeal was allowed hi’ 

the learned Subordinate Judge. The de 
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fendants have now come to this Court in 
second appeal. 

So far as I see, there is no force in this 
appeal. The learned Subordinate Judge 
has found that with the exception of 3 
or 4 trees all the trees were planted re¬ 
cently between one to three years of the 
suit. He has found also that the trees in 
dispute were not planted with the permis¬ 
sion of the father of the plaintifi No. 2 as 
alleged by the defendants. These findings 
are findings of facts based upon admis¬ 
sible evidence and must be accepted in 
second appeal. There is no jurisdiction to 
entertain a second appeal on the ground 
of even an erroneous finding of fact, how¬ 
ever groas or inexcusable the error may 
seem to be. The learned Subordinate Judge 
has subjected the whole evidence in this 
case to a careful analysis and has come 
to the conclusion that the defendants have 
entirely failed to prove the alleged permis¬ 
sion and that the trees in dispute were 
planted only recently. It is neither alleged 
nor shown that the plaintiff No. 1 ever 
granted permission to the defendants to 
plant any trees on the plots in suit. 

As to the plea of estoppel, I think the 
defendants have failed to establish that 
plea also. The learned Subordinate Judge 
was perfectly right in giving his finding 
against the defendants on that point also. 
Acquiescence implies that the person who 
is said to have acquiesced did so with know¬ 
ledge of his rights and the other person 
acted in the bona fide belief that he was 
acting wilhin his rights. The absence of 
either of these elements makes the doctrine 
inapplicable. The acquiescence, which will 
deprive a man of his legal rights, must 
amount to fraud. This the defendants have 
failed to establish in this case. 

1 should like to note that the ages of 
trees are of no importance in the piesent 
suit which is a suit for possession of the 
plots in dispute. There is no question t f 
limitation to be considered m this case, 
even gianling tliat the trees were ptaijled 
moie Uian ibite ><-ais ago. As pointed out in 
ll.e case 01 Ghofiur Kl,an v. Pray hurayun 
(Ij “a suit for p bst t'Siun of land coupled 
with an aiicillaiy piayer for the removal 
ol ihetje«b plaii td i ii it is governed t-y 
Ai I ol the Liiiii'atioii Act ” '1 he 

ruling in Antar v. Sabt Bulchsk (2) la 


, 1 , Gi) IkI- ^ 

17 . 

C'-'Sw ^>o 21o, 


also in favour of the plaintiffs on this point. 
I think the judgment of the learned Sub¬ 
ordinate Judge is perfectly right and no 
case has been made out to disturb it, in 
second appeal. 

The result is that the appeal fails and 
must be dismissed. 1 dismiss the appeal 
with costs. The decree of the lower Appel¬ 
late Court is confirmed in all respects. 

z. K. Appeal dismissed. 


CALCUTTA HIGH COURT. 

AppE.iL FaOM Appellate Decree No. 179 

OF 1924. ' 

June lu, l926. 

Present: —Justice Sir Ewart Greaves, 

Kt., and Mr Justice Mukerji. 

ASHUrOSH LAHIRI— PLiiNTiFF— 

Appellant 

versus 

CHANDI GHARAN MITRA— Defendant 

—Respondent. 

Construction of document ^Lease—Indefinite teimi — 
Surrounding circumstances, whether can be looked ai 
—Period of lease. 

Where a grant of property is made to a person for 
an indefinite period it enures, generally speaking, at 
least for the lifetime of the grantee, unless there are 
some words in the grant showing the intention that a 
heritable grant is made. [p. 202, col. 2.] 

A lease provided as follows:- -“You having applied 
to get settlement of U kanis of land, as described in 
the schedule below for the purpose of constructing 
your basha, 1 hereby fix annual rent for the said 6 
kanis ot land at Ks. 3 and settle the same with you; you 
shall enjoy and possess the said land by constructing 
your basha and residing therein, regularly paying the 
rent. To this effect 1 execute ihispoUaTi." A sub¬ 
stantial sum was paid by the lessee to the lessor as 
naerana for the lease and after the execution of the 
lease tlic lessee erected substantial structures upon 
the land and thereafter there were two transfers of 
the lessee's interest with regard to one of which the 
landlord’s fees were paid by the transferee at the 
time w’hen the deed of transfer was registered; 

Held, (1) that the lease not being for any fixed term 
and there being no term of inheritance, it was a lease 
neither for a definite term nor one expressly for per¬ 
petuity and that it was open to the Court to look into 
the surrounding circumstanoes in order to determine 
the period for which the lease was granted; [p. 201, 
col. 2.1 

that having rogaid to the terms of the lease 
and the surrounding circumstances the lease must 
be held to enure at least fur the lifetime of the 
grantee 

Af'pebi bgninst a decree of the Subordi- 
iiaie Judge, Ktingpur, dated the I3lh Sep- 
leii ber, ll)2.‘b bfliiiiiing that of the Munsif 
of that I If'ce. dated ihe 22nd July, 1322. 

Mr. Ri.Aiindra Nath Saikar and Babu 
Abani Nath BosSy for the Appellant. 
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Mr, Girija Prasanna Sanya! and Babu also to the terms of the document itself, 
y. Indu Prokash Chatterjee^ for the Respond- Reference has also been made to another 
ent. lease between the parties in respect of a 

JUDGMENT. piece of adjoining land. The question as 

Mukerjl) J.—This appeal arises out of to the nature of the interest which had 
a suit which was instituted by the plaintiff been conveyed by this last mentioned docu- 
, who is the appellant before us for recovery ment came up for consideration . before 
of fchas possession in respect of a piece of this Court and was decided in one of the 
land on ejecting the defendant who had reported decisions upon which reliance was 
been holding the same. The suit was insti- placed on behalf of the appellant, 
tuted after service on the defendant of a The document of 1304 purports to run 
notice to quit on the footing that the ten- in these words: “You having applied to 

ancy which forms the subject-matter of get settlement of 6 fcanis of land, as describ- 

the suit was a tenancy-at-will or a tenancy ed in the schedule below for the purpose 
from year to year. The suit has been dis- of constructing your basha, I hereby fix 
missed by both the Courts below. It is annual rent for the said 6 kanis of land at 
necessary to state quite shortly some of the Rs. 3 and settle the same with you; you 
facts relating to this case in order to appre- shall enjoy and possess the said land by 

date thecontention that has been urged constructing your 6as/ia and residing there¬ 
on behalf of the appellant in this appeal, in, regularly paying the rent. To this 
The plot of land belonged to one Uma effect 1 execute this pottah^ It is 
Charan Majumdar who transferred his clear, therefore, that the lease was not for 
rights therein to one Chandi Charan Ray any fixed term. There was no term of in- 
Choudhry in 1313 B. S. and Chandi Charan heritance and it was a lease neither for a 
Kay Chaudhry in 1319 in his turn transfer- definite term nor one expressly for perpetu- 
red the rights which he had acquired to ity. Having regard to the terms of the 
one Ashutosh Lahiri who is the plaintiff- document which in themselves are not very 
appellant before us. Prior to the transfer clear it is competent to us to look into the 
in favour of Chandi Charan. Uma Charan surrounding circumstances and the sur- 

had by a pofta/i settled the disputed land rounding circumstances as they were found 

with one Rajbullubh in 1304 B. S. Raj- by the Courts belowappear to have been 
bullubh transferred the rights which he these:—That the lessee was to build his 
had obtained from Uma Charan to one dwelling house on the land ; that at the 

Chandi Charan Mitra, the defendant-re- time when the lease was granted a aubstan- 

spondent in this appeal. The Courts below, tial sum was paid by the lessee to the lessor 
as 1 have stated, have dismissed the plaint- as nazarana or premium for the grant: that 
iff’a suit holding that the notice which after the execution of the lease the lessee 
had been served on the defendant was a erected, though, it is stated, with the per- 
valid one and had been properly served if mission of the lessor, some substantial 
it be taken that the plaintiff was entitled structures upon the laud and thereafter 
to eject the defendant as a tenant-at-will there were two transfers of the lessee’s in 
or a tenant from year to year. They were, terest, with regard to one of which at 
however, of opinion that the tenancy that least the landlord’s fees were paid by the 
was created by the document of 1304 to transferee at the time when the kobala in 
which I have referred was not a tenancy- respect of the transfer was registered Tha 
at-will or a tenancy from year to year and fiadinga of the Courts below on the qugs- 
it was a tenancy which in any event could tiou as to whether there was acauieflnpnr.1 
enure for the lifetime of the grantee, the on the part of the lessor, with reaard 
aforesaid Rajbullubh. The principal con- the execution of the substantialstructnrp 
tention urged on behalf of the appellant on the land, are not clear; and I dn f 
before us U to the effect that, npou a proper propose to rest my judgment on anv fi 
construction of the lease of 1301 it should ing with regard to that matter pJ 3“^’ 

have been held by the Courts below that the lease and taking into consideraM^^^lu^ 
the interest of the defendant was nothing other matters which arise UDon 
more than that of a lenant-at-will or a to which I have referred it seems 

tenant from year to year. This contention the intention of the parties was t ^ne that 
is sought to be supported by reference to graut iu favour of the leasPA ^ 

a number of decisions of this Court and enure for the lifetime of the lessee 
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long as the lessee would regularly pay the 
reut ia respect o£ the premises. Reliaace 
his been placed on behalf of the appellant 
upon a number of decisions of this Court, 
to the more important of which I shall 
now refer. The first one is the case of 
Mohima Chandra Sarkar v. Anil Bandku 
Adhic 2 ry {i). That, however, was a case 
where there was astipulation in the lease 
prohibiting the lessee from erecting 
masonry building or cu‘'ting down trees 
and in this respect the lease in that case 
seems to have been of an entirely different 
nature from the lease now before us. Another 
case referred to on behalf of the appellant 
is that of Abdul Hnkim Khan v. Elaki 
Baksha Saha {2) in which upon a review of 
most of the earlier decisions on the question 
as to the’ circumstances under which the 
permanency of a grant may be inferred or 
not. this Court laid down certain principles 
on which such permanency might be in¬ 
ferred It may be that judged by the test 
laid down in that case, the lease in question 
will fall short of the requisites necessary to 
show that in point of fact it was a perma¬ 
nent lease granted to the predecessor of the 
defendant, namely, Rajbullubh. That, how¬ 
ever is not the question for our considera- 
tion’in the present appeal. The whole 
question here is as to whether the plaintiff 

has succeeded in showing that the interest 

of the defendant is only that of a tenant- 
at-will or of a yearly tenant. AnoLhercase 
has been referred to before us on behalf 
of the appellant and that is the case of 
Chandi Charan Milra v. Askvtosh Lahxri (i) 
in which as I have already said the ques¬ 
tion as to the nature of another Wse be¬ 
tween the parties relating to an adjmning 
plot of land was considered by l^is Court. 
That l^'use ran in these words : Wiihin 

the aforesaid jo/e, 6 kanis, l<y guess of land 
mentioned in the b miidaries below, being 
contiguous to your basha yon want the 
same for maki.ig it a part of the compound 
of your basha. Hence Ks. 3 being fixed 
as annual rent, I lease out the same to you. 
You will continue to possess and enjoy 
the aforesaid land after making the eame 
part of the compound of your and 

paying rent regularly." It was held in that 


fl) 1 Ind. Cas. OC; 13 C W. N. 513; 9 C. L. J. 302; 
(2, in3; 29 C. W. N. 138, A. I. R. 1925 

Cidu hi ci*' 681; 53 C. 95; A. I. R, 1920 Caf 

w.' 


case by this Court that even if the lease with 
which we are now dealing in this appeal 
might have created a permanent right to the 
plot of land covered by it it did not neces¬ 
sarily follow that the same right was creat¬ 
ed in the other plot of land which a ijoin- 
ed the basha and to which the lease in that 
case related. It was held in that case that 
the plot of land was leased out to the 
defendant to be treated as a pait of his 
compound; that it came within the purview 
of s. 106 of the Transfer of Property Act 
or rather the latter part of that section, and 
it was held that no permanent right was 
created by that lease. The feriris of the 
document before us are different from these 
of the document which was considered by 
this Court in the case to which I have just 
referred : there the land was leased out 
for the purpose of being tieated as a part 
of the compound of b. basha : whereas in the 
present case it was leased out for the pur¬ 
pose of making a basha or homestead. The 
decision in that case, therefore, does not 

assist us in determining the question as to 

what are thefrighta of the parties under the 
lease which is the subject-matter for con¬ 
sideration here. 

On behalf of the respondent it has been 
pointed out in the first place that the 
notice that was served upon him was not a 
valid one : but it is not necessary to gointo 
that question in the view that I take of 
the lease that we have got to consider. It 
is not necessary to go further and find 
what are the exact rights of the parties 
under this lease. It is enough to say that 
it is not possible on a consideration of the 

terms of the lease or the circumstances to 
which I have already referred to hold that 
the lease had created only the interest of 
a tenani-at-\\ill or of ayeaily tenant. And 
in view of the terms ot the lease it would 
be right, in my opinion, to apply to it the 
general rule of construction which is to the 
effect that if a grant is made to a man for 
an indefinite period it enures, generally 
speaking, at least for the lifetime of the 
grantee unless there were some words show¬ 
ing the intention that a heritable grant was 
made. It is enough for our purpose to say 
that we agree with the view taken by the 
Courts below to the effect that this tenancy 
under the lease ia not a tenancy at-will 
or a yearly tenancy. It is not necessary 
to decide the question as to whether the 
tenancy is a permanent tenancy or not 
because it is quite clear that the tenancy 
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enures at least for the lifetime of the grantee 
Rajbullubh who appears to be alive at this 
time. 

In thisviewof the matter I am of opinion 
that the decrees passed by the Courts belpw 
are correct and 1 dismiss the appeal with 
costs. 

Greaves, J.—I agree. 

z. K. Appeal dismissed. 


OUDH CHIEF COURT. 

Second Civil Apfe lj Nos. 65 and 66 op 

November 1, 1926. 

Present: —Mr. Justice Hasan, 

RAM RAJ SINGH and others— 
Plaintiffs—Afpbllants 

versus 

TEJ SINGH AND ANOTHER—DfiFiiNDANTS — 

Respondknts. 

Landlord and tenant — Grove—Mortgage by grove- 
holder, whether constitutes abandonment — Landlo7'd's 
right to re-enter—Sale and mortgage of tenancy, differ¬ 
ence. between. 

The principle determining the title of a landlord to 
re-entry in the case of a sale by a tenant of his grove 
is essentially different from the principle applicable 
to a case where the le lant has made only a temporary 
alienation of the nature of a possessory mortgage. 
In the former case the sale is complete evidence of 
abandonment of the tenant's rights and the alienation 
being invilid, the vendee is a pure trespasser and 
the lanolord acquires a right of re-entry. On the 
other hand where there is a transfer by way of a 
mortgage only it does not afford any evidence as to the 
extinction of the tenant’s rights but on the contrary 
proves the continuance of such rights, fp. 204, col. 1.] 

A mortgage by a grove-holder of his groves and 
trees contrary to the ctistora of the village or the 
conditions of the tenure does not, therefore, amouot to 
abandonment so as to give the landlord a right to re¬ 
enter. 

AH Muhammad Khan v. Chhedan vl), relied on. 

Jagmohan v. Deputy Commissioner, Fartabgarh (2), 
distiriguished. 

A-ppeals from a decree of the Subordi¬ 
nate Judge, Gonda, dated the 6th Novem¬ 
ber, 1925, modifying that of the Munsif, 
Tarabgunj, dated the 17th August, 1925. 

Mr. AJahabir Prasad for Mr. Aditya Pra¬ 
sad, for the Appellants. 

Mr S. N. Srivastava for Mr. H.D Chandra^ 
for the R-^spondents. 

JUDGMENT. — The first-mentioned 
appeal is the plaintiffs’ appeal and the 
second-mentioned appeal is ^he defendants’ 
appeal from the decree of the 'Subordinate 
Judge of Gouda, dated the bth of Novem¬ 
ber, 1925, modifying the decree of the 






luuuoii ui x»raDKaDj, 

1925. 

The suit, out of which these appeals 
arise, was brought by the plaintiffs for 
possession of grove No. 1070, a house a 
well, two scattered trees and some bamboo 
clumps in village Khanpur, Parqana 
Nawabganj, in the District of Gonda. The 
plaintiffs are the zemindars of the village 
together with defendants Nos. 3 to 23 The 
ground of the claim is that the property 
in suit origins ly belonged to one Sarnam 
Singh, who held it in the character of a 
tenant, and on his death some years ago 
the co-sharers of the patti. in which the 
said property is situated, took possession 
and continued in possession till Julv 192 A 
when the defendants Nos. 1 and 2 TpI 
fhe^\nd' Shehzor Singh, diapossJe^ 

them ^d entered into wrongful nosses- 
8 iom The defence as it stands oTtht 
finding of the Courts below was that the 
ppperty in question was held by Sarnam 
Singh as a tenant and that on his death 
he was succeeded in the right of inherit- 
ance by his sister’s son, Ramkaran Singh 
who made a mortgage of the property in 

No TandTl,'”; Singh, deVLJ.“ 

No.l, and that the mortgage being valid 

the possession under it was lawful 
Oti the question which arose on these 
pleadings the Court of 6rst instance held 
that the mortgage was invalid for the reason 

1 ° conditions relating 
to the tenure of the grove-holder as if 
corded .n the wajib-ul-arz of the village 
the tenant had no right to make the 
mortgage in question. In result it grated 
a decree to the plaintiffs for joint posset 
eion of the property in suit. The dS 

Od this appesl the learned sU’ord'fnaf' 
Judge agreed with the finding of ^ 

iavaUd but, on the authority of^^e dedsTr 

did not establish any righto/r! 

such a transfer being m!de hv 
On this ground hft . j ^ 

ants’ appeal in respect ortbe^^® fiefend- 
treesanri dismissed the 

tk. o..„ n„, 

15 Ind. Caa. 385; 15 O. 0. 91 
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that the defendant had failed to prove that 
the tenant was competent to transfer his 
right of residence in the house or his 
right of enjoyment of the well. From this 
decree of the learned Subordinate Judge 
the two cross-appeals now under considera¬ 
tion have arisen. 

I am of opinion that the learned Sub¬ 
ordinate Judge has rightly applied the 
principle of the decision in the case of 
AH Muhammad Khan v. Ckeddan (1) to 
the facts of this case. The wajib-iilarz 
of the village in which the property in 
dispute is situated clearly provides for 
the right of inheritance in a tenant’s grove. 
It follows, therefore, that on the death of 
the original grove-holder, Sarnam Singh, 
the grove and the .trees in question de¬ 
volved by right of inheritance on his sister’s 
Bon Ramkaran Singh, who was his only 
heir under the law. On the view of law 
taken in the case just now mentioned, 
Ramkaran Singh’s act of mortgaging the 
grove and the trees did not amount to 
an abandonment of his grove-holders right 
in them. In support of the appeal it was 
argued that had thetransferin question been 
a sale according to the decision mentioned 
above and also according to the case of Jag- 
mokan v. Deputy Commissioner, Partabgarh 

(2) and Azmat-un-nissa v. Ganesh Parshad 

(3) the landlord would be entitled to a 
decree for possession and that there was 
no valid distinction between the case of a 
sale and a pos-sessory mortgage. 

I am unable to accept the argument. 
In mv judgment the principle determin¬ 
ing t^title of the landlord to a re-entry 
in a case of a sale by a tenant of his grove 
or of his house is essentially different from 
the principle applicable to a case where 
the tenant has made only a temporary 
alienation of the nature of a possessory 
mortgage. In the former case the sale is 
a compTete evidence of the abandonment 
of the tenant’s right in the Property sold 
and the alienation being invalid the vendee 
is a pure trespasser as against the land- 
lord who on abandonment acquires in law 
a ri'cht of re-entry. On the other hand, 
where there is transfer by way of a pos¬ 
sessory mortgage only it does not afford 
Toy evidence as to the extinction of the 
tenant's rights. On the contrary, it proves 

« Ind' cll O. V 10 0. & A. L. 

r' - u'O >“ J » A. (0.1 6 ; A. I.R. 

IM5 Oudh 262; 28 0. 0. 119. 


the continuance of such rights. It follows 
that in such a case the landlord has no 
right of re-entry though the mortgage 
is invalid according to the custom of the 
village or being contrary to the conditions 
of the tenure. 

The learned Subordinate Judge’s decree, 
therefore, in so far as the question of the 
grove and the two trees is concerned must be 
maintained. This disposes of the plaintiffs’ 
Appeal No. 65 of 1926. 

As regards the defendant’s appeal, I am 
unable to appreciate the distinction on 
which the learned Subordinate Judge has 
founded his judgment in respect of the 
plaintiffs’ suit in relation to the possession 
-of the house and the well and his decision 
with regard to the grove and the trees. 
To my mind there is no such distinction. 
It may be assumed in favour of the land¬ 
lord that the tenant had no power of trans¬ 
fer of the house and the well but it does 
not follow on the reasoning given in the 
judgment relating to the other appeal that 
the mortgage has the effect ol giving a 
right of re-entry to the landlord. 

The result is that the plaintiffs’ Appeal 
No. 65 is dismissed and the defendants* 
Appeal No. 66 is allowed. The plaint¬ 
iffs’. suit is, therefore, dismissed in its en¬ 
tirety with costs in favour of the defend¬ 
ant No. 1, Tej Singh, in all the three 
Courts. 

It may be that the plaintiffs are . entitled 
to a declaration that the mortgage in ques¬ 
tion is invalid but neither the Couris 
below were asked to make such a declaration 
nor any request to that effect was . made 
in this Court. In any event the judgment 
now delivered leaves no room for doubt 
that the mortgage is invalid. 

Appeal No. 65 dismissed. 

A. N. A. Appeal No. 66 allowed. 


OUDH CHIEF COURT* 

Second Exbcutionof Decree Appeal No. 34 

OF 1926. 

November 17, 1926. 

Present: —Mr. Justice Hasan. 

Lala NAROTAM DASS—Dbckbb Holder— 

Appellant 
versus 

4 

Lala NARAIN DAS—JoDGSdSNT-DEBroR— 

Respondent. 

Oudh Rent Act {XXIl of 1886], s. 11,5—Execution 
of rent-decree—Limitation —Amendment of decree, 
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effect of—Period of limitation, whether runs from date 
of amendment or of original decree. 

Under s. 145 of the Oudh Rent Act, where a decree 
has been amended the period of limitation for the 
execution of the decree runs from the date of the 
amendment of the decree, and not from the date 
of the original decree. 

Ashfag Husain v. Gauri Sahai (1), relied on. 

Second execution of decree appeal 
against an order passed by the District 
Judge, Fyzabad, in Rent Appeal No. 6 of 
1926, dated the 24th February, 1926, revers¬ 
ing that of the Deputy Collector, Sultanpur, 
dated the 7lh November, 1926. 

Mr. 5. N. Roy, for the Appellant. 

Mr. G. N. Mukherji for Mr. P. L. Verma, 
for the Respondent. 

JUDGMENT.— This is the decree- 
holder’s appeal from the order of the 
District Judge of Fyzabad, dated the 24th of 
February, lVt26, reversing the order of an 
Assistant Collector of Sultanpur, dated the 
7th of November, 1925. The facts are these. 
On the 31st of January, 1922, the appellant 
obtained a decree for arrears of rent against 
respondent for a sum of Rs. 58-9-8 from the 
Court of an Assistant Collector of Sultan¬ 
pur. Subsequently on an application made 
by the decree-holder the decree of the 31st 
of January, 1922, was amended under an 
order of the 22nd of March, 1922. On the 
17th of July, 1924, an application for execu¬ 
tion of the decree was made but proved in- 
fructuous. Second application for execu¬ 
tion was made on the l6th of March, 1925, 
and that was the application cut of which 
the present appeal has arisen. 

The judgment-debtor objected to the 
execution on the ground that it was barred 
by three years’ rule of limitation as pro¬ 
vided by s. 145 of the Oudh Rent Act, 1886. 

The Court of first instance rejected the 
objection and allowed the execution to pro¬ 
ceed. On appeal by the judgment-debtor 
the learned District Judge of hyzabad has 
reversed the order of the Court of first 
instance and rejected the application for 
execution as barred by limitation. 

I am of opinion that the order of the 
Court of first instance was correct and 
should not have been interfered with. Sec¬ 
tion 145 of the Oudh Rent Act, ltf86, is as 

follows : — 

“A. process of execution shall not be 
issued on a decree under this Act when 
the application for the issue of the process 
is made after the lapse of three years from 
the date of the decree, unless the decree is 
fora sum exceeding five hundred rupees, in 
which case.” 


The learned Judge of the Court below 
thinks that the process of execution now 
applied for must be taken to he on the decree 
as originally passed on the 3ist of January, 
1922, and not on the decree as amended on 
the 22nd of March, 1922. In this view of 
the learned Judge 1 am unable to concur. 
'Ihe right to execute the decree as it finally 
came lo be amended only accrued when the 
amendment was made and it is the amend¬ 
ed decree in relation to which the process 
of execution is applied for. Applying the 
language used by their Lordships of the 
Privy Council in the case of Ashfaq Husain 
V. Gauri Sahai (1) the order of the 22nd of 
March, 1922, “supplemented and completed 
the decree granted on the 31th of January, 
1922, and for the first time gave to the 
plaintifi that which would alone justify 
him in applying for the joint execution 
to which he was entitled. It is from date 
of this last judgment (the 22nd of March, 

1922).that the time under the Statute 

began to run. It was then for the first 
time that the Court granted a complete 
decree to the respondent. It follows, 
therefore, that the plaintifi’s remedy is not 
Statute barred.” 

I, therefoie, allow this appeal, set aside 
the order of the lower Appellate Court and 
restore the order of the Court of first in¬ 
stance with costs throughout. 

A. N. A. Appeal allowed 

(1) 9 Ind. Cas. 975; 33 A. 264; 15 C. W. N. 370- 8 
A. L. J. 332; 13 0. L. J. 351; 9 M. L. T. 380; 13 Bom 
L. R. 367; 4 Bur. L. T. I2l; 21 M. L. J. 1140; 38 1 A 
37; (1911) 2 M. W. N. 177 (P. C.). 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 2524 

OF 1923. 

February 5, 1926. 

Present :—Mr Justice Suhrawardy. 
and Mr. Justice Mukerji. 
DEBENDRA NATH MITRA 
MAJ UMDAR— Appellant 


Sheik SEFATULLA— Respondent 

Muhammadan Laiv-WM-Mosque—Worshivners' 
y'^ght to maintain suit on behalf of mosque, priZLlL 

relating to-De facto mutwalli, right toeue^LirZita 
Uon Act (IX of 1008), . Sch. if ArL %-sZt To 
recover office of mutwalli-A drcr« possesshn of 
office for more than six years, effect of ^ n. of 

The true rule for deciding whether a person in 
t^erested m a public mosque, simply as a who 

has a right to worship therein can institute a suit in 
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connection with the mosque, is to determine in each 
TiarticLilar crsr.e whetlier the plamtifE has or has not a 
cause of aotion which would entitle him to the relief 
which he claims. The question whether such a suit 
is maintainable at the instance of a particular plamt- 
fT depends not upon any inherent right one may have 
tn worship in a mosque but upon whether an in- 
J^vidSl right of the plaintiff has been violated or if 
Kfurvio that right is threatened. „l.P.210, <=0 l-l 
Where the plaintift sued as a mutwalh for declara¬ 
tion that certain properties belonged to the mosque 
and for recovery of possession of the same from a 
oerson to whom they were wrongfully alienated : 

^ » Id that he cannot, if his right to mutwalhskxp 
is found against, maintain his suit as framed m his 
opacity as a Muhammadan entitled to worship in the 

mosque, [ibid.] 

'VhP mere fact that a man professed to act as a 

mutwalli does not entitle him to sue for recovery 

of ujaH properties from a person in 

:,Sui possession J thenT Lp, 210 col. 2..] 

pfran v. Abdool Karim (13) and Kazi Ilassan v. 
Saaun Balkrishna (U). distinguished. 

^ A suit to oust a trespasser from the office of a 
^utwalli which is not hereditary is governed by 
t of Sch. I of the Limitation Act and if no suit 

is brought to oust him within six years he would 
IS ^Amnlelc title for purposes of litigation or 

anything connected with the endowment, [p. 210, col. 2; 

’’■'ThVrigiit to the possession of properties o£ a wakf 
is a rigW appurtenant to the office of the miLtwalh. 

Appeal'igainst a decree of the Sub- 
/^rAinale Judge, Burdwan, dated the Gtli 
Aueust 1923 , affirming that of the Munsif, 
Fhft Court, Burdwan, dated the 28th 

•^'p“°jadu’”Vaf/i Kanjilal and Dr. Bijan 

Mukerji, J.-The plaintiff obtained in 
the Court of firstinstance a decree declanug 
his title as mutwalh to the lands m suit anti 

entitling him to hrd~ha^been 

from the defendant. That decree has been 

affirmed on appeal by the lower Appel ate 

Court and the defendant has preferred this 

“®TheViSy to the wakf to whmh the suit 
relates is important. One Ivhairata i m 
1234 made a wakf in respect of a third 

share of his properties, and gave the re- 

mainws two-thirds share to his twogrand- 
Sns Dadaliand Mohamedalyn equal shares. 
The grandsons partitioned the properties 
between themselves, and the propeyy now 
• fell to the share of Dadali. The 

latter byVdeed dated 1202 made a wakf iu 
respect of his properties and appointed 
his Two wives Akbarannesa aud Nujaniau- 
Sa as mutwallis. The two wives acted as 


mutwallis till the death of one of them, viz., 
of Akbarannesa, when the other, viz., Nujam- 
annesa became the sole mutwalli. t3he, 
in 1208 and before Jier death, appointed 
one Kudrutulla the father of the present 
plaintiff as viutwaUi of the wakf estate. 
Kudrutulla managed the wakf till his death, 
in 1312. The plaintiff’s case is that he was 
appointed mutwalli by his father and he 
was acting as mutwalli since his father’s 
death, when a dispute arose between him 
and his brother Nur Mohamed which even¬ 
tually ended in a compromise by which 
some of the wakf properties were taken by 
one brother and some by the other and they 
both managed the wakf estate as such. In 
1320 Nur Mohamed died and thereafter the 
plaintiff again became the sole mutwalli. 
The defendant had purchased the property 
in suit from Nur Mohamed and the plaint¬ 
iff's case is that the sale was void as not 
having been made for legal necessity. The 
two main prayers in the plaint were as 
follows:— 

(Ka) thatit be declared that the properties 
in the schedule appertain to the wakf of 
Khairatali and Dadali; and {Kha) that the 
plaintiff be awarded a decree for possession 
it being declared that the defendant has 
acquired no title by his purchase. The 
other prayers were for subsidiary reliefs. 

The suit as I have stated, has been 
decreed by the Courts below in the form 
stated above. 

The findings which cannot be disputed 
and indeed have not been disputed at the 
present stage are that the wakf was a 
valid one, tliat the property is wakf pro¬ 
perly and that there was no legal necessity 
for the sale 

The ground upon which the validity of 
the decree has been challenged is that the 
plaintiff has not proved histiile as viutwalU, 
and, therefore, is not entitled to the decree. 

The Court of Appeal below has rested 
its decree upon the ground that the plaint¬ 
iff was the dc facto mutwalli of the wakf 
properties since the death of Kudrutulla, 
that the plaintiff also acted as Viutwalli 
during tlje period that the management 
was in the hands of Nur Mohamed and that 
after Nur Mohamed’s death Nur Mohained’a 
heirs allowed a decree to be passed in 
plaintiffs favour declaring his right to the 
mutivalliship. 

Tlie learned Vakil for the respondent has 
sought to justify the decree upon a further 
ground, viz., that as a Muhammadan hia 
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client can maintain a suit like the present mosque and being in the habit of attending 
one. the musjid (See the report at page 4L*) la 

It will be convenient to deal with the the case of Lutifunnissa Bibi v. Nazirun 
second ground first. A very interesting Bihi (2) the plaintiff sued to recover posses- 
discupsion of the question involved in this sion as mutwalli of certain lauds alleging 
contention will be found in Mr. Ameer that they had been dedicated as wakf for 
Ali’a Muhammadan Law, Vol J, Chap, certain charitable and religious purposes*. 
XIX headed Rules of Procedure. 8 ofaras She based her right to sue upon the fact 
this Court is concerned it was held in effect that her deceassd husband had been mut' 
in the case of Jan AH v. Ham Nath (1) walli and she prayed that the property in 
that the mosques, etc., to which the provi- suit might be declared wakf and that eer* 
sions of Act XX of 1863 apply are not any tain alienations made by her step-son 
mosques, etc., but any mosques, etc., for the since her husband’s death might be set 
support of which endowments have been aside. It was held in that case that even 
made by the Government or private in- assuming that the endowment alleged was 
dividuals. In that suit two of the worship- neither a public charity within the mean- 
pers at acertain mosque instituted a suit ingof s. 539 of the C. P. C. nor a religious 
after having obtained the sanction of the endowment to which Act XX of 1863 appli- 
Advocate-General under s. 539 of the C. P. ed, the plaintiff was not entitled to sue alone 
0 . of 1882 against the mutwalli of the as it was clear upon the face of the plaint 
mosque and two other persons to whom the that others were interested in the subject- 
mutwalli had mortgaged part of the endow- matter of the suit and, therefoie, she could 
ed property, and one of the mortgagees only sue on behalf of all who were so in- 
had sold some of the xoakf property in execu- terested having first obtained the leave of 
tion of a decree which he had obtained upon the Court aud having otherwise complied 
his mortgage and the property had been with the provisions of s. 30 of the Code, 
purchased by the other mortgagee. The A dissentient note was struck in the 
plaintiffs in the suit prayed that the property case ot Mohiuddin y. Sayiduddin (3j in 
purchased might be declared iwaA/, that the which case the plaintiff charged a mut* 
sale in execution might be declared to be walli and sajadanashin with various 
invalid, that a mutwalli might be appointed breaches of trust and for the removal of the 

by the Court and that the costs of doing and the manager appointed by the 

the acts of the wakf might be defrayed and for the appointment of one of 

from the profits of the property belonging the plaintiffs as mutwalli aud for the fram- 
to the endowment. It was held by this ing of a scheme. It was a suit institutel 
Court that so far as regards such portion with the consent of the Advocate General, 
of the prayer as fell within the provisions In that case the learned Judges observed 
of 8 . 539 of the Code the plaintiff's were not thus : "Nor do we think that the present 

entitled to sue as they were not “persons suit is bad on the ground that the provisions 
having a direct interest in the trust,”— s-30of the 0. P. C. have not been compli- 
that being the language of the section as ed with. Since the judgment in the case of 

it stood at the time—within the meaning of Jnn AH v. Ram Nath (1) there has been a 
the section, and that the suit should have material alteration effected in the section 
been instituted under s. 14 of Act XX of and we think that the reasoning in the* 
1863 after sanction had been obtained under Allahabad cases, Zafaryab AH y. Bakhta~ 
B. 18; and as regards the relief asked for Singh (4) and Jawahra v. Akbar 

in the other prayers the plaintiffs might Husain (5), showing that the right of 
possibly have obtained leave to sue under worship of each worshipper in a Muham.. 
fl. 30 of the Code on behalf of themselves madan mosque or religious endowment 
and other persons attending the mosque is an independent right wholly irresnec 
and they not having obtained such leave, tive of the right of the other worshin 
the suit was not maintainable for those other pers, is correct.” In a recent decift* ’ 
prayers. It will be observed that in that (2) 11 c. 33; 5 Ind. Dec a ) 779 

case the interest which the plaintiffs alleg- (3) 20C. 810; lo Ind. Dec.(N a; 545 

ed they had in the endowment was an in- (4) 5 A. 497; a. w. n. (1883) 91; a iud Dp^ x 
terest based on their being followers of the ^ 7 ;^ - . a w m noo.x ‘ 

Moslem religion, living in the vicinity of the 390 (F. b.). ’ * • • C •'^24; 4 Ind» Dec. (n, a.) 

(1) 8 a 32; 9 a L. R- 433; 4 Ind, Dec. (n. 8.)21. ♦Page of B a—[Ed.] ^ "—--- 
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of this Court in the case of Ashraf Ali v. 
Mahaimnad l^urajjama (6) which was a suit 
instituted ia accordance with the provisions 
of O. r, r. 8 of the C. P. C. ■ by two wor¬ 
shippers of a mosque for themselves and as 
representing other worshippers in the 
locality for a declaration that a permanent 
lease granted by the mutwalli was void and 
inoperative it was held that such a suit was 
maintainable. In that case Shamsul Huda, 
J., (N. Chatterjea, J , concurring) after refer¬ 
ring to certain authorities observed thus:— 
“It is clear from these texts that the wor¬ 
shippers living in the vicinity of a mosque 
have rights to it over and above those 
possessed by the Muhammadan public and 
have a more direct interest in its mainten¬ 
ance and in the proper administration of 
the properties endowed for its benefit. In 
Muhammadan Law there is definite recogni¬ 
tion in many matters of what is termed 
haqq-ut-jiran or the rights of neighbours. 
The competency of a Muhammadan wor¬ 
shipper to enforce his individual rights in 
respect of a mosque and the trusts relating 
thereto has been recognized in numerous 
cases and I need only refer to the decision 
of Karamat Hossain and Chamier, JJ., in 
Dasondhay v. Mohammad Abu Nasar (7).” 
These observations, though made in a case 
in which the suit had been instituted under 
the provisions of O. I, r. 8 of the C. P. C., 
in 80 far as they refer to the individual 
rights of a Muhammadan worshipper in a 
mosque appear to be in conflict with the 
view expressed by the learned Judges in the 
c&s&oi Jan Aliy. Ram Nath (1). In the 
cdise ot Zafaryab Ali v. Bakhtawar Singh 
(4) it was held in effect that a suit to set 
Lide a mortgage of endowed property be¬ 
longing to a mosque, the decree enforcing 
the mortgage, and sale of the mortgaged 
oroperty—a takia known by the name of 
Naiuf All Shah—in execution of that decree 
and for the demolition of buildings erected 
bv the purchaser was maintainable by 
Muhammadans entitled to frequent the 
mosque and to use the other religious 
buildings connected with the endowment. 
Ia the case olJawahra v. Afcbar Husain 
fS) a Full Bench of the Allahabad High 
Court laid down that every Muhammadan 
v,ho has a right to use a mosque for the 
Tiuroose of devotion is entitled to exercise 
such right without hindrance and is com¬ 
petent to maintain a suit against any one 

iCi) 49 Ind. Cfls. 955; 23 C- W. N. 115. 

(7) 11 lud- Okb. 36; 33 A. 660; 8 A. L. J. 710. 


who interferes with its exercise, irrespective 
of the provisions of ss. 30 and 539 of the 
C. P. G. The plaint in that case alleged 
that there was an old delapidated mosque 
intended for Muhammadan worship which 
was protected and looked after by the 
plaintiff and other Muhammadans of the 
village, that the mosque and its appurten¬ 
ances had been excluded from the partition 
of the village being wakf property, that 
the plaintiff wented to repair the mosque, 
but the defendants made certain structures 
on the land appurtenant thereto, committed 
acts of trespass in connection therewith and 
would not pay any heed to the plaintiff’s 
remonstrance. Upon these allegations the 
plaintiff prayed for a declaration of his 
right to repair the mosque by removal of 
the defendants’ inteiference and the de¬ 
molition of the compound and removal of 
the mill, the thatches and the straw stored 
in the mosque. Petharam, 0. J., in his judg¬ 
ment observed that a mosque is not the 
subject of human ownership but all the 
members of the Muhammadan community 
are entitled to use it for the purposes of 
devotion whenever it was open, thai the 
right which they had in this respect is not 
a joint right but a right which belongs to 
many people, and s. 30 did not apply to 
such a case but would apply to a case in 
which many persons are jointly interested 
in obtaining relief. He held that the 
suit by the plaintiff was maintainable as 
it was clear that the individual right of 
the plaintiff was violated, Mahmud, J., 
in the same case remarked : “That section 
(meaning s. 30) applies only to cases where 
no individual right is interfered with; but 
here we have the case of a mosque in a small 
village, and one of the worshippers in that 
mosque is obstructed in his use of it for the 
purposes of devotion. He had a private 
right, and it was violated.” The learned 
Judge dissented from the remarks made 
in the case of Jan Ali v. Ram Nath (1) 
holding that it is an undoubted principle of 
Muhammadan Law that the persons who 
have the most direct interest in a mosque 
are the worshippers who are entitled and 
accustomed to use it. In the case of Wajid 
Ali Shah v. Dianat Ullah Beg (8) a Muham¬ 
madan had brought a suit against a person 
in possession of certain property for a 
declaration that the property was wakf], but 
did not allege himself to be interested in 

(R) 8 A. 31; A. W. N. (1885) 318; 4 lad. Dec. (N. a.) 
1042. 
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the property further or otherwise than as 
;being a Muhammadan and he was not a 
Muhammadan resident of the district in 
which the wak-f was situate. It was a suit 
under s. 42 of the Specific Relief Act. The 
reasons upon which the suit was held not 
maintainable were that the plaintiff had no 
Legal character which was denied by any 
one, as he only asserted his character as a 
Muhammadan which was not’questioned by 
any body, and he did not for himself assert 
right as to any property, and by no act of 
the defendant had his right to any property 
been denied. In the case of Muhammad 
Alamy. Akhar Husain (9) a suit for de¬ 
claration was brought by seven Muhamma¬ 
dan residents of the city of Kanauj for a 
declaration that an idgah and the lands 
adjoining it which were situate in a 
village in Pargana Kanauj was -a^a/c/pro¬ 
perty, and it was held on a review of the 
earlier decisions of the Court and relying 
upon Mr. Ameer Ali’s work on Muhamma¬ 
dan Law, Vol. I, Chap. XIX that as Muham¬ 
madans who had a right to use the idgah they 
were entitled to sue. InDasondhayy.Moham¬ 
mad Abu Nasar (7) which was followed in this 
Court in thp case of Ashraf Aliv. Muham¬ 
mad Nurajjama (6), to which I have already 
referred, two Muhammadans in whose hands 
lay the superintendence of certain wakf 
properties had sued for a declaration that 
a plot of land appertained to the wakf 
and for recovery of possession thereof on 
setting aside its alienation by those who 
were in charge thereof. It was held in the 
case that the plaintiffs were entitled to 
maintain the suit for a declaration that the 
alienation was void as the land was wakf^ 
but not for a declaration for recovery of 
possession. In a later decision of ths same 
Court in. the case of Ram Cha7idar v. AH 
Muhammad (10) the principle was re-affirm¬ 
ed that every Muhammadan who has a 
right to use a mosque for purposes of de¬ 
votion is entitled to exercise such right 
without interference and is competent to 
maintain a suit against any one who inter¬ 
feres with its exercise, but if he brings a 
suit in his personal capacity and not on 
behalf of the whole Muhammadan com¬ 
munity that decision will be binding only 
as between the plaintiff and the defendant 
and cannot be taken advantage of by, and 
be binding on, the Muhammadan communi¬ 
ty in general. This was a case in which 

(9) 6 Ind. Cas, 835; 32 A. C31: 7 A. L. J. '97. 

(10) 18 Ind. Cas. 707: 35 A. 107; U A. L, J. 233. 

14 


the mosque where worship was performed 
was attempted to be taken possession of 
by some Hindus in execution of a decree 
on a mortgage. In the case of Muhammad 
Fahimul Hug v. Jogat Ballav Ghosh{il)it 
was held that every Mussalman who derives 
any benefit from a wakf is entitled to main¬ 
tain an action against the .mutwalli to es¬ 
tablish his right thereto or against a tres¬ 
passer to recover any portion of the wakf 
property which has been misappropriated 
without joining any other person who may 
participate in the benefit, and that the 
plaintiff who in that case was a member 
of the family of a charitable wakf, being 
a beneficiary under the wakf, could sue 
for recovery of possession of property 
wrongfully alienated and for the incidental 
declaration that the property being wakf 
property could not be alienated and that 
where consequential relief was available 
to him he was not entitled to a mere de¬ 


claration. 

A similar contention appears to have 
been put forward in the case of a Hindu 
temple in a suit under s. 92 of the 0. P. 
C. in the case of Ramachandra Aiyyai' v. 
Parameswaran Minbu (12) the contention 
being to the effect that every Hindu has 
an interest within the meaning of the 
section, in every Hindu temple throughout 
the length and breadth of India, but it 
was held by a majority of the learned 
Judges that the definition of ‘interest’ in 
8 . 15 of the Religious Endowments Act (XX 
of 1863) cannot be used as a guide in 
interpreting the word as used in s. 92 of the 
Code and that ‘interest’ under s. 92 of the 
Code denotes an interest which is substantial 
and not sentimental or remote and it must be 
a present and substantial and not a remote 
and fictitious or purely illusory interest. 
In that case of the two plaintiffs who in¬ 
stituted the suit with the consent of the 
Advocate-General in the District Court of 
North Malabar in respect of a Hindu temple 
situated in Telhchery in that District, one 
of them being a Hindu residing in Madras 

fw Tellichery, it was found 

that the former had gone to worship in 
the temple on one or two occasions in the 
past and might go there to worship in 
future If business took him to Tellichwy 




475;4P.L.T.675.- ^ 

(12) 50 Ind, Cdfie 693* 42 Af yur t t 

M. L, T. 304; 9 L. W, 492'(1919) 2? 
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it was held that he had no interest within 
the meaning of s. 92 to maintain the suit. 

In the present case no such considerations 
arise as would arise under s. 92 of the 0. 
P- C. or under ss. 14 and 18 of the Religious 
Endowments Act, and the simple question 
which arises upon this contention of the 
respondent is whether a person interested 
in a public mosque simpl}^ as a person who 
has a right to worship therein, can insti¬ 
tute a suit of this nature in his individual 
capacity. 

In such cases the true rule, in my opinion, 
is to determine in each particular case as 
to whether the plaintilf has or has not a 
cause of action which would entitle him to 
the relief which he claims. The question 
as to whether the suit will be maintainable 
at the instance of a particular plaintiff 
depends not upon any inherent right which 
one may have to worship in a mosque or a 
temple upon the fact of his living in the 
vicinity or his being a mere resident of the 
District. I should venture to think that 
every Muhammadan has a right apart from 
his right as member of the community to 
worship in a public mosque and every 
Hindu has a right to worship lu a public 
temple but on that does not depend his 
right to maintain any and every suit in 
connection with a religious endowment. It 
is not a question of any inherent right at 
all. If there is an individual right in the 
plaintiff which has been violated or if some 
injury to that right is threatened, the suit 
will lie. In each case this question will 
have to be determined upon the allegations 
made ; and the nature of the relief that the 
plaintiff will be awarded will be consonant 
with infringement that has been caused or 
the injury that has been threatened. The 
plaint in the present case does not disclose 
any such infringement or injury, actual or 
threatened, nor is there to be found any 
complaint therein on the ground of the 
plaintiff’s right as a worshipper in the 
mosque—assuming that he does worship in 
ihe mosque though he ordinarily resides in 
Calcutta—having been or is likely to be 
interfered with. He claims the relief in his 
ciiaracleras inutwaUi oitheivnkf properties 
nnd not in his character as a Muhammadan 
who uses the mosque or participates in the 
benefits of the endowment. In my opinion 
the plaintiff in the present case is not 
rntitled to maintain the suit as framed 
jiccept in his character as mutwalli in res- 
nect of the wakf. In any event it ie (juite 


clear that the decree which has been passed 
in the suit, namely, a decree declaring his 
right as mutwalli to the land in suit and 
entitling him to recover possession thereof 
is not a decree which he could obtain on 
the footing of his being a Muhammadan 
only. 

To turn now to the ground upon which 
the learned Judge has held the suit as 
maintainable. The learned Judge has 
given the plaintiff a decree on the footing 
not of his being a validly appointed mut¬ 
walli but on the ground that he is the de 
facto mutwalli. So far as this matter is 
concerned, in the first place, a very high 
ground has been taken on behalf of the 
respondent. It has been contended that if 
a man professes to act as viutwalli he is 
entitled to institute a suit for recovering 
possession of wakf properties from one who 
may have wrongfully acquired possession 
of it. In support of this proposition reli¬ 
ance has been placed upon the decision 
in the case of Piran v. Abdool Karim {\Z) 
and Kazi Hassan v. Sagun Balkrishna (14). 
In the first of these cases it was held that 
the plaintiff in the case who was in charge 
of the dargah and was discharging the 
duties connected with the institution had 
been elected to the oflice of sajjadanashin 
by a large nuinber of Muhammadans resid¬ 
ing in the locality and that appointment 
was held to have been a valid one and so 
the plaintiff had title to maintain the suit. 
In the second case it was found that the 
plaintiffs were not merely beneficiaries but 
members of the family of the mutwallis on 
whom the office of mutwalli would fall by 
descent if indeed it had not already fallen 
on them, as alleged in the plaint by aban¬ 
donment and resignation of the mutwallis 
who were charged with having illegally 
made the alienations. These cases, there¬ 
fore, are no authority for the proposition 
in the form in which it has been put before 
us. It was next urged on behalf of the 
respondent that the plaintiff was entitled 
to maintain the action having acquired a 
right by prescription to his oflSce as mut¬ 
walli having acted adversely toall possible 
claimants for over the statutory period. 
The office of mutwalli not being a heredit¬ 
ary one, a suit to oust the plaintiff from 
his office as is regulated by Art. 

120 of the Schedule to the‘Limitation Act 

n.l) 19 C. 203; 9 Ind. Dec, (s. s.) 581. 

24 13. 170; 1 Bom. L. li. 649; 12 lud. Dec. (n. b.) 
651. ' 
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and if no suit has been brought to oust the 
plaintiff, by reason of his having held the 
office for over six years he would acquire 
an indefeasible right to hold the office of 
mutivaUi and would acquire a complete 
title for the purposes of litigation or any¬ 
thing connected with the endowment. Jagan 
Nath Das v. Birbhadm Das (15), Kidambi 
Ragava Chariar v. Tinimalai AsariNallur 
Raghavachariar (16), Salimulla v. Abdul 
KhayerMohamynadMustafa {17} and Kassim 
Ilassan v. Ilazra Begum (18). That the 
right of the plaintiff to hold the properties 
of the wakf is a right appurtenant to his 
office as mutwaUi cannot be disputed: 
Gvaymsanibandha Pandara Sannadhi v. 
Vein Panda ram (19). 

The question, therefore, is whether the 
plaintiff has lield the office of niutwalli 
adversely to the rest of the world that is 
to say to all possible claimants in respect 
of the wakf and for the statutory p>eriod of 
six years. There is no express finding of 
the learned Subordinate Judge on this 
question. He has, no doubt, in agreement 
with the trial Court found that although 
the managenxent of the properties was in 
the hands of Nur Mohamed the plaintiff 
was (U facto mutwalli but this finding does 
not go far enough. Moreover, the legal 
effect and bearing of the matters upon 
which he has relied for this finding ex¬ 
pressed in so general terms, do not appear 
to U3 to have been correctly appreciated, 
e. g., the declaration of the plaintiffs right 
in a suit between him and the heirs of 
Nur ^lohamed on consent by the. said 
heirs not being a judgment in rem has 
been erroneously regarded as evidence as 
against the defendants, the declaration 
contained in tlie nadnbi ekrar (Ex. A.) 
as to the rights of the plaintiffs, if any, 
in the properties which were given to Nur 
Mohamed does not appear to have been 
duly considered and the facts bearing upon 
the document executed by the plaintiff in 
favour of Eshaque in 131-4 do not appear 
to have been sufficiently investigated On 
the whole we are of opinion that the appeal 
has not been properly dealt with by the 
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learned Subordinate Judge, and we accord- 
ingly set aside the decree passed by him 
and direct that the whole appeal be re¬ 
heard except as to the question of the 
validity of the wakf^ the question whether 
the property in suit is wakf property or 
not and the question of legal necessity, 
the findings on these matters being taken 
as in plaintiff’s favour. After proper find¬ 
ings are arrived at on all the other ques¬ 
tions which arise in the case, the appeal 
will be disposed of by the lower Appellate 
Court, and costs of this Court will abide 
the result. 

In view of the fact that this case as well 
as the case out of which Appeal No. 2152 
of 1923 has arisen both relate to the same 
wakf and in the latter case also a similar 
order of remand has been passed, we direct 
that both the cases if possible should be 
dealt with by one and the same Court but 
separately and each upon its own merits 

Suhrawapdy, J.— I agree. 

Case remanded. 


(15) 19 0. 77(;. 9 lad. P-o. (N. =?. 900. 

(10) 26 M. li;;. 

(17) 3 ind, Cas. 119; 37 C. i’6;5; 11 C. L. 4. 3U1; 1-1 C. 
W. N. PJ7. 

(IS) 61) lad. Ca.s. 1G5; :52 !., d. 151. 

(19) 27 1. A. 61 ); 23 M. 271; 1 C. W. X. 329; 2 Bom. 
h. K. 507; luM. I.. J.29; 7 bar. C. J.07J; 8 hid. 
pec. {y;. a.) 501 (P. C.). 
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JUDGMENT.—This is a defendant’s 
appeal in a declaratory suit. The plaintiff- 
respondent, Musammat Sukbrani, brought 
a suit in the Court of the Munsif of Par- 
tabgarh fora declaration that one-third of 
a certain house in Nawabganj, hamlet of 
village Ranjitpur Chilbila, District Par- 
tabgarh (No. 12i>0) had been illegally at¬ 
tached and sold in execution of a decree 
passed by the same Court and purchased 
by defendant No. 1, Babu Lai, who is the 
appellant before this Court. 

The main allegations upon which the 
plaintifi’s suit rested were that there were 
three brothers, named, Mitthoo, Bachcha 
and Madho who were all sons of one Janki 
deceased, that the house in suit was the 
joint property of all these three brothers, 
that before the attachment and sale a sepa¬ 
ration had taken place between the three 
brothers and the decree being only against 
Bachcha and Madho, the share of Mitlhoo, 
which after his death had passed to his son 
Dubre and which after the latter’s death 
had again been inherited by the plaintiff 
as his mother, could not be attached and 
sold and that, therefore, the plaintiff was 
entitled to the relief claimed. The learned 
Muneif, who tried the suit, came to a find¬ 
ing that the plaintiff’s allegation as to se¬ 
paration had been established on evidence 
and cn that finding gave the plaintiff a 
decree which she had claimed. 

The defendant, Babu Lai, carried the 
matter further in appeal and the learned 
Subordinate Judge of Partabgarh dismiss¬ 
ed the appeal agreeing with the finding of 
the learned Munsif. 

The defendant, Babu Lai, has now ap¬ 
pealed to this Court and the main point 
argued on his behalf in this Court was that 
the decree in execution of which the pro¬ 
perty had been attached and sold was a 
decree that had been passed against Dubre 
Bon of Mitthoo, and his two brothers, Bach¬ 
cha and Madho and that, therefore, the at¬ 
tachment and sale was binding on the 
plaintiff. It was clear from the copy of the 
ludgment of that case—vide Ei. A4—that 
on the I6lh August, 1911, a joint decree was 
passed in favour of the appellant Babu Lai 
against Dubre, Madho and Bachcha for 
Rs. 184-6 and costs. It was not, however, 
clear from the record w’hether in execution 
of that very decree the house in suit had 
been put up for sale and purchased by the 
appellant. In order to clear this matter, 
}. allowed the appellant time to file certi¬ 


fied copies of documents showing this. The 
case has been heard again and the appel¬ 
lant has now put in before this Court cer¬ 
tified copies of two documents ; (l) copy of 
his application for execution dated 27th 
May, 1912, and (2) warrant of sale held in 
execution of the same decree. By a sepa¬ 
rate order recorded by me on the 7th Sep¬ 
tember, 1926, when the appeal came up 
a second time for hearing before me, I ad¬ 
mitted these two documents in evidence 
under 0. XLI, r. 27, because I considered 
that this evidence was necessary to enable 
me to pronounce my judgment in this case. 

These documents have now been brought 
on the record. Reading them with Ex. 
A4, it is quite clear that the decree origin¬ 
ally was passed against three persons, 
namely, Dubre son of Mitthoo, Bachcha 
and Madho, that that decree was put into 
execution subsequently after the death of 
Dubre and for purposes of execution Bach¬ 
cha and Madho, the other two defendants, 
were brought on the record as his represen¬ 
tatives. It is also clear from the warrant 
of sale that the sale was held in execution 
of that very decree. Plaintiff had admitted 
in her plaint that the property was pur¬ 
chased by the defendant-appellant in Exe¬ 
cution Case No. 43a of 1922 and the war¬ 
rant of sale relates to that same execution 
case. The conclusion, therefore, seems to 
me to be irresistible that the property was 
attached and sold in execution of a decree 
to which Dubre whose representative the 
plaintiff-respondent, Musammat Sukhrani 
now claims to be, was a psrty and that she 
cannot now escape the effect of the sale 
held in execution of that decree. I . also 
find from judgment Ex. A4 that the suit 
in which the decree was passed was brought 
by the appellant on the basis of a bond 
that bad been executed by Mitthoo Lai and 
in that case Bachcha and Madho who were 
defendants along with Dubre, pleaded that 
no decree should be passed against them 
as there had been a separation in the fami¬ 
ly. This plea formed the subject of issue 
No. 2 and the finding of the Court was to 
the effect that the defendants were living 
jointly and that a decree should be passed 
against them all as representatives of Mit¬ 
thoo. the original executant of the bond. 
It, therefore, appears to me that after that 
issue was decided in the original case, the 
same issue could not be agitated again 
when that very decree was being put in 

execution. I am clearl 7 of opinion that an 
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iasue, which is raised by the parties and 
tried out between them in the suit before 
the decree is passed, cannot be re-agitated 
on the execution side. If the Judges of the 
trial Court and of the Court of first appeal 
had taken a little trouble as I have done to 
find out that the decree in execution of 
which the property had been attached and 
sold was the same decree in which this 
matter had been decided, their conclusions 
I am sure, would have been different from 
what they have now arrived at. 

It was contended before me by the learn¬ 
ed Pleader for the respondent that because 
on the execution side the plaintiff, who 
was the real representative of Dubre, had 
not been brought on the record as his re¬ 
presentative, she was not bound by the 
attachment and sale. I regret I cannot 
accept that contention. It has often been 
held that the representatives of a judgment- 
debtor are bound by attachment and sale 
held in execution of a decree, although 
they may not have been formerly made as 
parties or that wrong persons may have 
been parties to the decree—vide Malkar- 
jun, y. Narkari (i). I, therefore, hold that 
the plaintiff is bound by the decree in exe¬ 
cution of which the property has been at¬ 
tached and sold. 

I, therefore, allow this appeal, set aside 
the decrees of the Courts below and dis¬ 
miss the plaintiff’s suit with costs in all the 
three Courts. 

A N. A. Appeal allowed. 

(1) 25 B. 337; 27 I. A. 216; 5 C. W. N. 10; 10 M. L. 
J. 363; 2 Bom. L. R. 927; 7 Jaar. V. C. J. 739 (P. C.). 


MADRAS HIGH COURT. 

FULL BENCH, 

Original Petition No. 2l2 of1924. 

October 19, 1925. 

Present: —Sir Victor Murray Coutts 
Trotter, Kr., Chief Justice, Mr. Justice 
Krishnan and Mr. Justice Beasley. 

In the matterof NATHA VENKATESA 
PERUMAL alias YELCHUKl SH 
RAMULU CUETTYA— Pbittioner. 

Majority Act {IX of 1875), s. S—Guardians and 
Wards Act (VIII of ISOO), ss. 7 {iii\ Sit -Appoint¬ 
ment of guardian conditionaL on furtiisking security, 
validity of—Failure to furnish security, effect of — 
Age of majority, 18 or SI. 

Where, uuder the Guaidiins and Wards Act a per¬ 


son appointed guardian of a minor on oondition o 
his furnishing security fails to furnish the sam^ 
there is no appointment of a guardian within the 
meaning of s. 3 of the Majority Act and the minor 
attains his majority on completing his 18th year 
and not his 21st year. [p. 214, col. 1.] 

Such a conditional order of appointment is ultra 
vires and bad in toto inasmuch as the valid part 
of appointment of guardianship cannot be severed 
from the invalid part of demanding .security, [p. 
214. col. 2.1 

The practice of issuing suspensory orders condemn¬ 
ed and the proper procedure to be followed pointed 
out. [p. 214, col. 2; p. 215, col. 1.] 

Goppammal v. Srinivasa Aiyangar (1), followed. 
Su66a NaicA: v. Hama Aiyar (2), overruled. 

Case referred to a Full Bench, in 0. P. 
No. 212 of 1924 on the file of the High Court 
by Srinivasa Iyengar, J. 

Mr. V. Radhakrishnayya, for the Peti¬ 
tioner. 

JUDGMENT. —Thia is a matter 
which has been put before a Bench on 
the suggestion of the learned trial 
Judge Srinivasa Iyengar, J., because it 
raises a question of some difficulty and 
some conflict of authorities. The facts are 
these. There was a minor called Natha 
Venkatesa Perumal Chetty. On the 20th 
November, 1924, an order was made by Waller, 
J., in Chambers conditionally appointing 
the natural father of the boy as his guardian 
under the Guardians and Wards Act. Part 
of the order was that the father was to 
furnish certain security. He did not do so 
and he died in the following July without 
having furnished aoy security at all in 
compliance with the condition contained in 
the order. On the 15th of August, 1925, 
the minor became 18 years old. The ques¬ 
tion we have to determine is whether, 
having regard to the events that happened 
and to the terms of the order of Waller, J., 
the minor is to be regarded as subject to 
the longer term of minority ending at21pro- 
vided by the Indian Majority Act or is to be 
regarded as having in August attained his 
majority, when he completed his 18th year. 
We will first refer to the relevant statutory 
provisions. Section 3 of the Indian Majority 
Act (IX of 1875) runs as follows;— 

“Every minor of whose person or pro¬ 
perty or both a guardian.has been or 

shall be appointed or declared by any Court 
of Justice before the minor has attained 
the age of 18 years.shall, notwithstand¬ 

ing anything contained in the Indian Suc¬ 
cession Act (X of 1865) or in any other 
enactment, be deemed to have attained his 
majority when he shall have completed his 

age of twenty-one years, and not before " 


$ 
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The question, therefore, raised by that Act 
is whether there has been appointed or 
declared by a Court of Justice such a 
guaidian in which case his majority auto¬ 
matically on the making of the order is pro¬ 
longed to the age of 31. We, therefore, turn 
to the Guardians and Wards Act (VIII of 
1890) to see what its provisions are with 
regard to the appointment of guardians. By 

s. 7 fl) 

"Where the Court is satisfied that it is 
for the welfare of a minor that an order 
should be made—(a) appointing a guardian 
of his person or property, or both, or (6) 
declaring a person to be such a guardian, 
the Court may make an order accordingly." 

Then finally by s. 34, it is provided as 

follows:— 

"Where ia. guardian of the property of a 
ward has been appointed or declared by the 

Court.he shall,—(a) if so required by the 

Court, give a bond as nearly as may be in 
the prescribed form, to the Judge of the 
Court to enure for the benefit of the Judge 
for the time being, with or without sureties, 
as may be prescribed, engaging duly to 
account for what he may receive in respect 
of the property of the ward;" 

The short point here is this: Was the con¬ 
ditional order which was made in this 
case intra vires of the Statute under which 
the appointment is made. A suggestion is 
made that the only power given under 
s 34 is to impose the duty of finding 
security and executing a bond on the per¬ 
son who is before the Court in the capacity 
of an appointed guardian. If that be so, 
there would be no power to impose such 
a condition upon a person who is merely 
an aspirant to the ofiRce of guardian before 
the Court actually appoints him. Tliere 
are two different opinions in this Court on 
the subject; one is the opinion of Sadasiva 
Iyer J containedinGoppammaiv.^nnivasa 
Aiyavgar (1) in which he expressed the 
opinion that these suspensory conditions 
are not warranted by the words of the sec¬ 
tion and that the Mufassal Rules, the Civil 
Rules of Practice, which appear, to validate 
them are thus ultra vires under the Act. In 
our opinion, that view is the correct one 
and the later opinion expressed by a Bench 
of this Court consisting of Ayling and 
Seshagiri Iyer, JJ., reported as Snhba Naicfc 
V Rama Aiyar (2) to the contrary is in- 


(\) .^4 Tnii. Cas. 432; 
‘i) 37 Ind. Cas. 892; 
M.W.N.42G, 


.30 M. ].. J. 508. 

40 M. 775; 5 L. ^.261; (1917) 


correct. If this be so, the sole question 
that arises is this: Was this order wholly 
bad or can we sever the valid from the 
invalid? On that it seems to us that, if the 
learned Judge had as it were definitely 
made an appointment but merely hamper¬ 
ed it with a condition warranted by the 
Act, that would be one thing and this 
Court might be able to say that the part 
creating the guardian was positive and 
effectual and reject the rest demanding the 
security. That seems to have been the 
view adopted by Stephen, J., in Gopal 
Chtinder Bose v. Gonesh Chunde.r Srimani 
(3). Apparently that view has not been 
accepted in later cases by other Judges in 
Calcutta. The matter, we think, turns upon 
the actual wording of the order; and that 
wording is this:— 

"That upon Lakshminarasimhulu Chetty, 
the petitioner herein, furnishing security 
to the satisfaction of the Registrar of this 
Court for a sum of Rs. 5,000, only he be, 
and hereby is, appointed guardian of the 
property of the said minor during his 
minority or until the further order of this 
Court." .-.I 

It seems to us impossible to say that the 
learned Judge who passed that order could 
have meant to do otherwise than make the 
actual appointment of the guardian com¬ 
ing into force, dependent upon a prior 
furnishing of the security. Therefore, if 
this order is bad, we think it is bad in 
toto. No practical difficulty will, as we 
conceive it, arise, as we think it can very 
easily be met by adopting a different foim 
of procedure. The mischief of these 
suspensory orders, apart altogether from 
the question as to whether they are le^^al 
or invalid, is that the matter goes before 
the Judge who makes these suspensory 
orders and then the papers go into the < ffico 
where it is nobody’s business to see wiiat 
is being done about it. The order is not 
complied with, and then somebody finds out 
that the minor, whom it was desired to 
protect, has attained his majority, and the 
Court is powerless because the* guardian 
has failed to carry out its directions and 
the Court has kept no control over the 
matter by reason of the nature of the 
order so as to summon the guardian and 
ask him "why have you not furnished 
the security ?" The remedy seems to 
U6 to be quite simple. Let the learned 

(3) 4 0. L. J. 112. 



t I C, 1927 ] BRAMHADIN V. 

Judge, before he makes the appointment 
of a guardian, if he is satisfied that it ia 
a proper case for the minor to have a 
guardian in charge of his property and of 
hi3 affairs, make enquiries about the pro¬ 
posed guardian and satisfy himself fully 
whether, if appointed, he will be in a posi¬ 
tion and will be willing to execute a bond 
to the amount that the learned Judge 
thinks that the use and the value of the 
estate demand; and, if after that, he makes 
an order, which the guardian disobeys, as 
to the furnishing of security, then there 
are remedies against the guardian without 
the consequence of the minor being left 
lu this position, with no valid order ap¬ 
pointing a guardian made at all and his 
ceasing, or rather being never taken, to 
be a ward of the Court. It is only right 
to say that we gather that in this case there 
is no question of any dangerous consequ¬ 
ence's to the minor owing to this misfortune 
that happened, but there are cases readily 
conceivable, and probably wdthin the ex¬ 
perience of many, where young men in this 
city are surrounded by circumstances which 
would make it imperative for the Court in 
their own interests to provide them with 
guardians. We think, therefore, that there 
beinga doubt as to the validity of suspensory 
orders, it will be well if the practice of this 
Court in future were not to make orders in 
this form, but to adopt the procedure which 
we have suggested. 

We are, therefore, of opinion that this boy, 
Natha Venkatesa Perumal Ghetty, is now'a 
major. 

V. N. V. Reference answered. 


SAM tAKBAIf. 


213 


OUDH CHIEF COURT. 

Second Civil App-ul No. 552 of 19’25. 

November 10, 1926. 

Present :—Sir Louis Stuart, Kt., 

Chief Judge, aiii Mr. Justice Hasan. 

BRAMAIIDIN and anothfr—Plaintiffs 

—Appellints 
versus 

RAM LAKHAN a.vd others—Defendants 

— HR'PONiiEsTS. 

Ilindti Laiv—^Gu'V'ft'Lii — Po'vcr to revive barred 
debt—Debt contracted b'l father — Son's pious obliga¬ 
tion. 

A Hindumraher as^uH'diau rtf Imi* minor eons is 
not competent torevivi- i barred debt contracted bv 
their father by execatiug' fre>h bond.^ for the same. 


Second appeal against a decree of the 
Subordinate Judge, Sultanpur, dated the 
24th August, 1925, confirming that of 
the Munsif, Amethi at Sultanpur, dated the 
25th September, 1924. 

Mr. Naim Ullah, for the Appellants. 

Mr. Satya Nand Roy for Mr. Gokul Prosad, 
for the Respondents. 

JUDGMENT. —This is the plaintiffs* 
appeal from the decree of the Subordinate 
Judge of Sultanpur, dated the 24th of 
August, 1925, affirming ihe decree of the 
Munsif of Amethi, dated the 26th of Sep¬ 
tember, 1924. 

There were two plaintiffs in the suit, out 
of which this appeal arises, Barhmadin’and 
Ram Lakhan. They represented the estate 
of one Sukhdeo deceased. The three minor 
defendants are the sons and the 4th de¬ 
fendant is the widow of one Mahadeo de¬ 
ceased. The widow is the guardian of the 
minor children. 

On the 23rd of May, 1915, Mahadeo execut¬ 
ed three bonds in favour of Sukhdeo for a 
total consideration of Rs. 284-4-9. After 
the death of Mahadeo, his widow Musam- 
mat Ram Raji, in the capacity of a guardian 
executed two bonds on the 5th of June, 1919 
in consideration of the debt due under the 
previous three bonds. The suit is founded 
on the later two mentioned bonds for the 
recovery of the amount due under them. 

The three old bonds are not forthcoming 
The lower Appellate Court has found on 
evidence that they contained a promise of 
re-payment within one year of the date of 
execution. On the date of the bonds in 
suit, therefore, the recovery of the debt 
due under the previous bonds had become 
time-barred. The learned Subordinate 
Judge 18 of opinion that the guardian of 
the minors was not competent in law to 
revive the time-barred debt. His opinion is 
supported by a decision of the late Court 
of the Judicial Commissioner of Oudh in 
the case of Gaya Prasad v. Maharaj Kuar 

It is admitted that on the date of the 

the recovery 

of the debt due under the previous bonds 
had become time-barred as against the 

{^atTehrtrecovery of 

that debt been brought on the date of the 
execution of the bonds in suit the plea of 
limitation could succes-fully have been 
raised by .he minors. We do not tWnk 

(1) ^ 0. C. -IC, 
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that the mother of the minors was com- the plaintiffs arising out of a suit for eject- 
petent by her act of executing the new 


bonds to deprive the minora from the 
benefit of that plea. It may be that under 
the Hindu Law the sons of a deceased Hindu 
father are laid under an obligation to pay 
their father's debts but the law of the 
land also gives them the right to avail 
themselves of the rules of limitation. If, 
therefore, the enforcement of such an obli¬ 
gation is barred by limitation the obliga¬ 
tion, simpliciter, is of no avail to the creditor. 

The appeal fails and is dismissed with 
costs. 

G, ji. Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree 
No. 1329 OF 1924. 

May 17, 1926. 

Present: —Mr. Justice B. B. Ghose and 

Mr. Justice Graham. 

CHANDRA MOHAN BANIKYA 
and others—Plaintiffs—Appellants 

versus 

Srimati MEHERJAN BANU and others 
—Defendants—Respondents. 

Bengal Tenancy Act {VIII of J885), ss. ^9, 182^ 
UncZer-raiyati tenure including homestead lands— 
Tenant, liability of to be ejected from entire holding 

_ Partial ejectment, when allowed. 

Where an uncier-ratyat holds bomestead land along 
"svith other lands as part of hia under-raiyati tenancy, 
if he is liable to be ejected from his holding by 
service of notice, there is nothing in law which j^rc- 
venls him from being ejected from the whole of the 
demised premises. {Section lo2 of the Bengal Ten¬ 
ancy Act is not applicable to such cases, [p. 217, col. 

2 ] 

Where a particular tenancy falls within the provi- 
Bions of s. 49 of the Bengal Tenancy Act s. of 
the Act cannot be invoked to determine the status of 

the tenant, [p. 216, col. 2.] . 

Partial ejectment can be allowed only under special 
circumstances and a strong case must be made out for 
decreeing ejectment of a tenant from only a part of 
liis lioUling. [p. 217, col. l.]i £ .-i r\‘ 

Appeal against a decree of tne District 
Judge, Noakhali, dated the 14th March, 
1924, modifyiug that of the Munsif, Second 
Court, Lakhipur, dated the 19th Decem¬ 
ber, 1923. 

Babus Jogesh Chundcr Roy and Jatindra 
Nath. Sanyat, for the Appellants. 

Baba Hohendra Kumar Ghose, for the 

Respondents. 

JUDGMENT.— This is an appeal by 


ment of the defendants from lands which 
are alleged to be held by them as under- 
raiyats under the plaintiffs. The suit was 
brought after service of notice to quit under 
8 . 49 of the Bengal Tenancy Act. The 
lands consist of certain arable lands, a 
piece of land on which the defendants 
have got their homestead and certain hhita 
lands comprised within certain settlement 
dags. The trial Court passed a decree in 
favour of the plaintiffs. On appeal by the 
defendants, that decree has been modified 
by dismissing the plaintiffs' suit for khas 
possession of the bkita lands as well as 
the land on which the defendants* home¬ 
stead stands. With regard to the arable 
lands the decree of thel Munsif has been 
affirmed. The plaintiffs contend that this 
decision of the lower Appellate Court is 
erroneous and that they are entitled te 
khas possession of all the lands in question. 
The first thing that strikes us with regard 
to the decision of the District Judge is 
that he has made a decree for partial eject¬ 
ment from the lands held by the under- 
raiyats under s. 49 of the Bengal Tenancy 
Act. The reason for his so doing is that 
B. 182 of the Bengal Tenancy Act applies 
to the hhita lands. The learned Judge 
has held that in the present case the 
homestead is not held by the defendants 
who are also raiyats of the village as a 
part of their raiyati jote, but is held as a 
part of the under-raii/ati and, therefore, in 
his opinion, the tenants can claim the 
protection of s. 182 of the Bengal 'Tenancy 
Act and cannot be ejected from the said 
land on notice under e. 49, although they are 
underalso in respect oi the same. 
But the principal ground for not accepting 
the decision of the District Judge is that, 
when a particular tenancy falls within the 
provisions of s, 49 of the Bengal Tenancy 
Act, it is difficult to understand how s. 182 
of the Act can be invoked in determining 
the status of the tenants. The learned Vakil 
for the respondents relies upon the case 
of Krishna Kanta Ghosh v. Jadu Kasya (1) 
in support of his contention that the de¬ 
fendants are protected unuer the provisions 
of 8. 182 of the Bengal Tenancy Act. In 
that case, however, the position was that 
the defendanls-tenanls held the homestead 
land only under the plaintiff as their land¬ 
lord and it was held that, as the home- 

(1) 28 Ind. Caa, 849; 21 C. L. J. 475;) 19 0,\W. N. 
914. 
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stead was not held by the tenants as part 
of their holding as raiyatSy the incidents of 
the homestead were to be regulated under 
the provisions of s. 182 of the Bengal 
Tenancy Act. In the present case, the 
undeT-raiyats held the homestead along 
with other lands as part of their under- 
raiyati tenancy and, if the plaintiffs are 
entitled to eject them from the lands held 
by them by service of notice, there is 
nothing under the law which prevents them 
from ejecting the tenants from the whole 
of the demised premises. In our opinion, 
B. 182 of the Bengal Tenancy Act does not 
apply to the present case. We find that 
the same view was taken in the case of 
Rahimuddi Meaji v. Srimati Amina Bibi 
(ii). Partial ejectment can be allowed only 
under special circumstances, and cannot 
be’ decreed as a rule. Either the landlord 
is entitled to eject the tenant or is not; 
some strong case must be made out for 
the purpose of holding that the landlord 
can eject a tenant from only a part of the 
tenancy. In our opinion, the landlords in 
this case are entitled to recover possession 
of the whole of the lands held by the de¬ 
fendants under them Jas under raiyats. 

The next contention advanced on behalf 
of the respondents is that the plaintiffs 
having an eight-anna share only with, re¬ 
gard to certain lands are not entitled to 
khas possession. The point, however, was 
rightly decided against the defendants by 
the lower Appellate Court as the District 
Judge held that he did not see any reason 
why the plaintiffs would not be able to de¬ 
termine the tenancy under them if the 
tenancy was otherwise terminable. It also 
does not appear why the learned Judge 
held that the plaintiffs would not be en¬ 
titled to khas possession or even joint pos¬ 
session with regard to the lands in which 
they had only an eight anna share. The 
plaintiffs let out only eight annas of these 
lands to the defendants and, if the tenancy 
is terminated, they are entitled to posses¬ 
sion of the lands which they had let out. 
As in the present case it was found that 
the tenancy was terminated by proper ser¬ 
vice of notice to quit, the plaintiffs are en¬ 
titled to recover possession of all the lands 
for^which they brought the suit. 

The result, therefore, is that the appeal 
is decreed. The decree of the District 
Judge is set aside and that of the Munsif 

920; 43 C. L. J. 132; A. I. R. 1926 

6G2. 


is restored with costs in this Court and in 
the lower Appellate Court. 

The cross objection is not pressed and is 
dismissed without costs. 

A. N. A. ^ Appeal allowed: 

Cross objection dismissed. 


OUDH CHIEF COURT. 

Rent Appeal No 82 op 1925. 

September 23, 1926. 

Present;—Sir Louis Stuart, Kt., 
Chief Judge, and Mr. Justice Raza. 
FATEH NARAIN DAS— Plaintiff 

—Appellant 
versus 

ABDUL RAHMAN— Dependant— 

—Respondent. 

Oudh Rent Act (XXII of 1886), s. 208 (15)— 
Lambardar—Suit by co-aharer for profits—Failure to 
produce account books, whether imposes liability for 
profits not collected. 

The mere fact that a lambardar is unable to pro¬ 
duce his account books is not a ground for making 
him liable for profits on the basis of demands rather 
than of realizations, [p. 218, col. 2.] 

Second appeal against a decree of the 
Second Additional District Judge, Luck¬ 
now at Unao, dated the 7th September, 
1925, reversing that of the Deputy Collector* 
Safipur, District Unao, dated the 11th De- 
cen)ber, 1924. 

Mr. Radha Krishna^ for the Appellant. 

Mr. Zahur Ahmad, for the Respondent! 


u u 1 .— ins suit, out or which 

this appeal arises, was a suit brought by 
a CO sharer against the lambardar under 
the provisions of s. 108, cl. (15\ Act XXII of 
1886. The learned Deputy Collector award¬ 
ed profits upon the basis of demands and 
not of realizations. The learned District 
Judge found on the facts, that there was 
no proof of negligence or misconduct on the 
part of the defendant lamhardar, and pass¬ 
ed a decree on the basis of collections 
As on the basis of proved collections noth¬ 
ing was due to the plaintiff sharer, his suit 

? second appeal the 

plaintiff-appellant seeks to obtain a resto 
ration of the decree of the learned Deputy 
Collector Ihe appeal was admitted in 

o decisions 

of the Judicial Commissioner’s Court of 

Oudh jt had been laid down as a proposi- 
duce private books of accounts was in itself 
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evidence of flOgU^enee, and inasmuch as 
the defendant lambardar here did not pro¬ 
duce private books of account, this ap¬ 
peal was admitted on the point of law for 
decision, as to whether this omission in 
itself constituted negligence or misconduct. 
The first decision of the Judicial Com¬ 
missioners Court we have been able to 
find upon the point is the decision of a 
single Additional Judicial Commissioner 
in Ubaid Ullah Khan v. Nazir Ihisain 
Khan (1). The last portion of the head- 
note is to the following effect : “ A 

lambardar failing to produce his account 
books is not entitled to claim a reduction 
in the gross rental. The onus of proving 
the actual collections lies on him.” We do 
not find that the decision in question actual¬ 
ly laid down that proposition. It appears 
to us to have laid down merely that a 
fam6a?'(/ar claiming expenses for collection 
should be compelled to prove what those 
expenses are. The second decision which 
we have found is one contained in 
RarjhuTiath Singh v. liar Dayal Singh (2). 
This is also a single decision of an 
Additional Judicial Commissioner. This 
lays down nothing further than that in a 
particular case, in which the Histrict Jndge 
had found that, the recorded collections 
were suspiciously low, and that the defend¬ 
ant lambardar had neither oroduced any 
accounts, nor given any evidence to show 
what he had collected, a finding of fact by 
the District Judge in appeal to the effcet 
that the full demand must have been col¬ 
lected could not be disturbed in second 
appeal. The third and last, decision 
which we have been able to find is Snraj 
Prasad v. Dehi Dayal (3). This is also 
a decision of a single Additional Judicial 
Commissioner. The only bearing which 
it has on the matter in dispute was that 
it decided that where negligence on the 
part of a deceased la7nJ>ardnr proved 

his heirs could be held re'=ponpihle for that, 
negligence to the extent of the assets which 
were in their hands. The learned Addi¬ 
tional Judicial Commissioner laid down 
that the failure to collect more than a small 
fraction of the rents would cive rise to a 
presumption of negligence wliich it was the 
duty of the loynhnrdnr to rehut. He did 
iiot afTirm the princi]>le that the mere failure 


(1 , 24 ln«l. Cas. 1 <> 'b tSb 
!•>) In<4. Cas. TT)!;? O. L. .T, 278. 

(. 1 ' (-.5 Inrl Cafl. 730; 8 O. b. J. 18?^; 
]>, i‘)22 Oiulh 140. 
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to produce accounts afforded evidence of 
negligence, which must be accepted to 
prove negligence before a lower Appellate 
Court. 

The Oudh Rent Act has no provision 
corresponding to the provisions in s. 164 in 
the Local Act II of 1901 (N. W. Tenancy 
Act) before its present revision. The portion 
of that section, with which we are concern¬ 
ed, is to the effect that a Rent Court might 
award to the sharer not only a share of the 
profits actually collected by the lambardar 
but also such sums as the sharer might 
prove to have remained uncollected owing to 
the negligence or misconduct of theiam6ar- 
dar. There has been a tendency in Oudh 
to read into the provisions of Act XXII of 
1886 a similar provision, but the Court can¬ 
not proceed upon an assumption, that such 
a provision exists. It is certainly open to 
the Courts in awarding a share of the profits 
of an estate in favour of a sharer as against 
a lambardar to arrive at a conclusion upon 
the facts, that the lambardar has collected 
more than he admits that he has collected, 
and to give a share of profits based upon 
such a finding, but we are not of opinion 
that the law upon the subject can go to the 
extent of affirming that merely because a 
lambardar has been unable to produce 
accounts, he must, therefore, be held to be 
liable on the basis of demands rather than 
of realizations. Upon thefindingthat there 
is no proof of negligence and misconduct 
we dismiss this appeal with costs. 

A. N. A. Appeal dismissed. 


MADRAS HIGH COURT. 

Civil Revision Petition No. 147 of 1924. 

March 12, 1926. 

Present:—}dr. Justice Ramesam. 

S. A. CHINNA MARAGAYAR— 

Petitioner 

versus 

AVVA NACHIAL and othehs— 

Respondents. 

Succession Certificate Act (VII of I8S9), s. 4 —Suit 
h;/ one of several Aeirs of deceased creditor to 7‘ecover 
dvht due to deceased, maintainability of—Succession 
certificate, necessity of. 

A suit by the heir of a deceased creditor to recover 
n debt due to the deceased is maintainable without 
a succession certificate but a decree ought not to b© 
passed in such a suit without the production of 9> 
:'oif'cofl?!on certificate. 
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Wliere one of several heii's of a deceased person 
obtains a succession certificate to collect the whole 
of a debt due to the deceased, he is entitled to obtain 
a decree in respect of the whole debt. 

Petition, under s. 25 of Act IX of 1887, 
and s. 107 of the Government of India Act, 
praying the High Court to revise a decree 
of the Court of the Subordinate Judge, 
Negapatam, dated the 2l9t January, 1924, 
in S. C. S. No. 821 of 1923. 

Mr. W. S. Suhrahvianya Iyer, for the 
Petitioner. 

Mr. Subramania Iyer, for the Respond¬ 
ent, 

JUDGMENT. —This revision petition 
arises out of a suit by a Muhammadan 
widow to recover a sum of money said to 
have been borrowed by the 1st defend¬ 
ant from her husband Saiyed Abdul 
Khader who died in 1922. The loan was 
said to have been borrowed on or about 
the 1st August, 1920. At about that time 
the 1st defendant was carrying on busi¬ 
ness in the Straits Settlement and Siam, 
but, of course, he was coming to and going 
from India. The 2nd defendant is the 
mother and the 3rd and 4th defendants 
are the sons of the said Saiyed Abdul 
Khader. The Subordinate Judge has given 
a decree and the 1st defendant has filed 
this revision petition. 

The first point argued by ^Ir. Subramania 
Iyer is that the lower Court erred in grant¬ 
ing a decree without the pioJuction of a 
succession certificate. Tiiere is no doubt 
that the suit is rnaintaiii ihle without a 
succession certificue but a decree ought 
not to be given witliout the production of 
a succession certificate in such a case. 

In this case, the a[)plication for succession 
certificate was filed before the same Sub¬ 
ordinate Judge {ride para 7 of the lower 
Court’s judgineut) and 1 am also satisfied 
that the plaintitf lias since filed security 
an I succession certificate has been ordered 
to issue, f do not, therefore, think that 
there is anytliing in thi.s point. 

Tne next point is tliat the plaintilT being 
one of several iieirs is Jiot entitled to sue 
for the whole of the debt due to her hus¬ 
band. Strictly, this is correct, but the 
plaiutilT says in hi-3 plain', that she sues 
on behalf of all tlie heirs and though it 
may be permis.=iiblo to construe the plaint 
with lire help ot this sratpm nit that the 
plaiiitill is practical IV a'-*.ting as next friend 
of the minor defend int--^ t.-i. 3 and 4 in 
filing the suit, cert.unly no decree can 
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be givea for the share of the 2/id defend¬ 
ant who is not a minor. But in view of 
the fact that succession certificate has been 
obtained by the plaintiff authorising her to 
collect the who e of the debt, the point 
becomes unimportant. I think the plaintiff 
IS entitled to obtain a decree for the whole 
amount having regard to the succession 
certificate and, therefore, it is unnecessary 
to pursue, this point further. . 

The petition is dismissed with costs 
[The remaining portion of the judgment deals witli 

the evidence m the case and is not material for the pur¬ 
poses of this report.—A'd.J ^ 

V. N. V. 

Petition dismissed. 


1'IRST hiXEcoTiON OF Decree Appeal No ^ 

OF 1926. 

A.ugu8t 27. 1926. 

Present: Sir Louis Stuart, Kt Chipf 
Judge, and Mr. Justice Hasan 
Musammat FATIMA KHANAM and 

an’otmer Decree-Holders_ 

Appellants 

_, versus 

Nawah RAZA ALI KHAN and another 
—Opposite Paktv— 

C. P. r. iAct V of lOOS). 0 . XXI, n- 55^ p 
c/ia«er. pendente I,te. discharginn\reJou..~~^^'^‘ 
vioi'toari:i -Right to obstruct delivc?,, of rt 
decrec-holderSubrogation, doctrine of to 

Resistance to the execution of a decr^« k 
chaser peude«fe Uu wlio has discharged a^ 
possessory mortgage and obtained iSfc. P*’evious 
the mortgagee falls within the mirviW? 
r. 01) and not O. XXI , 10® ,«f 0. XXI 

entitled to stand in the shoes'of tlm ^3 

was paid olT by him. [p. 220 co] 2- 

Appeal from an order of the 
J.Klge, Lucknow, dated the 17thNoleXr 

Niamatullah, for the Respondeats ^ 
JUDGMENT.— This i« ' 

the order of the Subordinate^^T®!! 

Lucknow, dated the 17 th of Noi! of 

and arises out of execution ^9-5, 

taken m relation to a decree n 

Court of the Additional DistWn?®‘^i’^ 

ordinate Judge of Ward ha in Sub- 
Provinces on the 29th of Novemh Central 
made absolute on the sist o' 

' Or July_ J922 . 
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favour of the appellants for possession of paid off the possessory mortgage of the 28th 
a house situate in the city of Lucknow. The of September, 19i6, and admittedly entered 
suit in which the aforementioned decree into the possession of the mortgaged house, 
was passed was one for partition of joint The mortgage in favour of Sir Israr Husain 
family property. The decree was trans- Khan also gave him a remedy, for sale of 
ferred to the Court of the Subordinate the mortgaged property for the purpose of 
Judge of Lucknow for purposes of execu- realizing the mortgage money on certain 
tion. In taking out execution and obtain- conditions. Availing himself of this pro¬ 
in" possession of the house in question the vision he brought a suit for sale and ob- 
decree-holders were resisted by the first tained a decree on the let of July, 1920. 
respondent, Raza Ali Khan, on behalf of On the 19th of January, 1921, Abdul Karim 
second respondent, Sir Israr Husain Khan, sold the house in question to Sir Israr 
who is a purchaser of the house in question. Husain Khan by a private sale for a sum of 
The result was that the decree-holder made Rs. 20,000. 

an application under O. XXE, r. 97 of the The case of the decree-holders is that the 
C. P. C., complaining ofithe resistance mortgage of the 20th of November. 1918, 
offered by the respondents. The learned and the sale of the Ist of July, 1920, both 
Subordinate Judge has dismissed the appli- made by Abdul Karim in favour of Sir Israr 
cation of the decree-holders purporting to Husain Khan, were transfers pendente life 
have done so under r. 99 of O. XXI of the within the meaning of r, 102 of 0. XXI of 
Code by his order under appeal. the C. P. C and, therefore, the case was not 

At the hearing of the appeal the learned one to which the provisions of r. 99 could 
Counsel for the respondents took a pre- be applicable and, therefore, also Sir Israr 
liminary objection that no appeal was allow- Husain Khan was merely a representative 
ed by the Code from an order passed of the judgment debtor, Abdul Karim, 
under r. 99; but the decision of thisobjec- within the meaning of s. 47 of the C, P. 0. 
tion depends on the consideration of the It is agreed that if r, 99 is applicable to the 
merits of the whole case and we, there- facts of this case then the order which the 
fore at once proceed to it. The facts are as lower Court has passed is not appealable 
follows;— can only be questioned by a suit as 

The suit for partition, which resulted in provided by r. 103 of O. XXI of the 
the decree now under execution, was in- 0. P. C. 

stituted on the 9th of September, 1918. One The only question, therefore, for decision 
of the parlies to the suit w.is Abdul Karim, is as to whether r. 99 is applicable to the 
a memberof the familyof the decree-holders, facts of this case or not. In agreement 
He was arrayed on the side of the defend- with the Court below we are of opinion that 
ants, and on the same side were the present it is. 

appellants. The house in question was ori- There can be no question, and indeed it 
einally acquired under a deed of sale in the has been admitted all along that the posaes- 
name of Ghulam Husain. who_ was also one sory mortgage of the 20th of November, 
of the members of the family. Ghulam 1918, and the sale of the Ist of July, 1920, 
Husain sold it to Abdul Karim on the 8th both in favour of the respondent, Sir Israr 
of May, 191f- On the 15th of March, 1915, Husain Khan, were transfers lite, 

Abdul Karim made a simple mortgage in but the case of that respondent is that he is 

respect of the house in question in favour of in possession of the house in question by 

one Ahya Begam. On the 28th reason of the fact that he initially obtained 

of September, 19IG, Abdul Karim made an- it from the prior mortgagee, Afusammai Sal- 
other mortgage of the house in suit to one tanat Begam, and there has been no dis- 
Musammat Saltanat Begam for a sum of continuance of it since. His contention is 
,, lOOOO. It is admitted that this was a that he is entitled to be treated as a trans- 
nossPsBory mortgage and possession passed feree of the mortgagee rights of A/usa7rtmaf 
to the mortgagee by virtue of it. Saltanat Saltanat Begam, whose possessory mortgage 
Becain discharged the simple mortgage of he admittedly satisfied. According to our 
tVe l5th of Marclt. 1915. On the 20th of judgment the contention is right and must 
November, 19l8, Abdul Karim made a third be upheld. 

norteage, again possessory, of the house in The equity of subrogation is entirely in 

V favour of Sir Israr Husain Khan favour of the respondent. One of us had 

lor a Bum of Bb- 14.000. The mortgagee to consider at some length the scope and 
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nature of euoti an equity in the case of Bihi 
JaiKishoriy. Mohammad Ali Mohammad 
Khan (1) decided in the late Court of 
the Judicial Commissioner of Oudh. It was 
said there: 

“The general rule, therefore, is that ‘one 
who advances money to pay off a charge 
becomes in equity a transferee of the charge 
and intends to keep it alive.’” 

The principle of subrogation was recently 
enunciated also by their Lordships of the 
Privy Council in the case of Malireddi 
Ayyareddi v. Adusumilli Gopala Krishnay^ 
yar (2). In delivering the judgment of 
the Judicial Committee, Lord Phillimore 


Having regard to the point of view ex¬ 
pressed above we are of opinion that the 
case was properly treated by the learned 
Subordinate Judge as falling within the 
purview of the r. 99 of O, XXI of the 
0. P. C., and is not affected by the rule of 
pendente lite. 

We dismiss this appeal with costs. 

A. N. A. Appeal dismissed. 


said:— 

“It is now settled law that where in 
India there are several mortgages on a 
property, the owner of the property sub¬ 
ject to the mortgages may, if he pays off an 
earlier charge, treat himself as buying 
it and stand in the same position as his 
vendor, or, to put it in another way, he 
may keep the incumbrance alive for his 
benefft and thus come in before a later 
^mortgagee.” 

Sir Israr Husain Khan must, therefore, 
be treated, in relation to his possession, as 
a purchaser from Musammat Saltanat Be- 
gam of the possessory mortgage of the 28th 
of September, 191h. There is a still more 
recent decision of the same tribunal in the 
case of Ram Charan Lonia v. Bhagwan Das 
Makeshri (3). In this case the purchasers of 
a certain joint family property under a con¬ 
tract made by the karta discharged the debt 
due under an earlier mortgage out of the 
sale price. There was no question of prior¬ 
ity among several mortgages. On a suit 
by the karta's sons the contract of sale was 
set aside, but as regards the mortgage, which 
the purchasers had paid off, their Lordships 
of the Privy Council held that the pur¬ 
chasers stood in the shoes of the mortgagee 
and that the possession of the property by 
them, although unwarranted as purchasers, 
should be treated as possession under a 
usufructuary mortgage. 

(1) 60 Ind. Caa. 560; 7 O. L. J. 620. 

(2) 79 Ind. Caa. 592; 1 O. W. N. 27; 51 I. A. UO; 
47 M. 190; 22 A. L. J. 45; 46 M. L. J. 164; A. I. li. 
1924 P.C. 36; 19 L. W. 215; 26 Bom. L. li. 204; 34 
M. L. T. 1; 2 Pat. L. K. OJ; 10 0. & A. L. R. 269- 
(1924) M. W. N. 290; 39 C. L. J. 204; 26 C. W. N. 
1025; L. R. 5 A. (P. C.) 49 (P. C.). 

(3> 95 Ind. Caa. 898; 53 I, A. 142; A. I. R. 1926 P 
C. 68; 24 A. L. J. 622; (1926) M. W. iJ. 503; 48 A. 
443 (P. 0.) 


MADRAS HIGH COURT. 
SPECIAL BENCH. 

November 11,1925. 

Present;—Sir Victor Murray Coutts 

Trotter, Kt., Chief Justice, Mr. Justice 
Krishnan and Mr. Justice Beasley. 

In re Sheikh ABDUL KADllt 
marakayar &CO. 

Income Tax Act {XI of 1922), ss. 32, 33, 66~Pro^ 
ceedxngs under s. 33-High Court, power of, to compel 
Commissioner to state case—Limitation—Discretionary 
power—Long delay, effect of. 

Bub-aections (2) and (3) of a. 66, Income Tax Act, are 
in terms limited to orders passed under ss. 31 and 32. 
The High Court has, however, the power under the 
general powers under the Bpecific Relief Act to compel 
the Income Tax Commissioner to state a case embo¬ 
dying any point of law that may arise even in the 
course of proceedings under s. 33. [p. 222, col. 1.1 

a6rter;—Altliough, the period of limitation for an 
application which relates to an order under s. 31 or 
s. 32 bas no application to an application made in res¬ 
pect of an order under s. 33. the jurisdiction conferred 
by 8. 45 of the Specihc Relief Act is discretionary and 
in the case of unreasonable and inexcusable delay 
the High Court would refuse to exercise its jurisdic¬ 
tion. Li6id.] 

Application under s. 45 of the Specific 

Relief Act and s. 66 of the Indian Income 
Tax Act. 

Mr.iC. S. Krishnaswami Iyengar, for the 
Assessee. 

Mr. M. Patanjali Sastri, for the Commis- 
Bioner. 


T 8. CO (M of th 

Income lax Act, 1922, it is enacted “If i 
the course of any assessment under th 
Act ....a question of law arises, the Commii 
sionermay. either on his own motio^ 
oa reference from any income-tax authori 
subordinate to him, draw up a statemei 
of the case and refer it with his ow 

of an oitr uid" ‘be PessiB 

in respect of whom'ih? order 

may, by application accompanied by a fe 




222 


RAM NARAIN V. GOURA, 

of Ra. 100 or such lesser sum as may be 
prescribed, require the Commissioner to 
refer to the High Court any question of 
law arising out of such order, and the 
Commissioner shall, within one month of 
the receipt of such application, draw up a 
statement of the case and refer it with his 
own opinion thereon to the High Court." 

There is a proviso with which we are not 
concerned enabling the assesses, if the 
final determination of the Commissioner 
under s. 33 is favourable to him, to with¬ 
draw his application and get a refund of 
the fees that he paid. By suo-s. (3; “If, on 
any application being made under sub-s. (2) 
the Commissioner refuses to state the case 
on the ground that no question of law 
arises, the assessee may apply to the High 
Court, and the High Court, if it is not satis¬ 
fied of the correctness of the Commissioner’s 
decision, may require the Commissioner to 
state the case and refer to it, and, on receipt 
of any such requisition, the Commissioner 
shall state and refer the case accordingly." 

It is clear that sub-ss. (2) and (3) of s. 66 
are in terms limited to orders passed 
under S3. 31 and 32. As to orders in review 
passed by the Commissioner under s, 33 
as in the present case there is nothing to 
operate upon e.xcept 66 C) the assessee 
has no remedy unless we hold that the 
Court has power to order the Commissioner 
to state a case embodying any point of 
law that may arise in the course of i^ro- 
ceedings under s. 33. Tlie Privy Council 
has held in Alcodc, Ashdown (ind €■>. Ltd v. 

Chief Revenue Authorihj of Bombay (1) 
that the words of tlie older Act of lOiy 
import a mandate to the Commissioner to 
state a case where a real point of law 
arises, and has farther held that if he im¬ 
properly declines to do so the Court may 
compel him under the general pow^^rs of 
the Specilic Relief Act. It is conoe h-d by 
Mr. Patanjali Sastri that sub-ss. (2:> and (3; 
of s. 66 of the present Act only apjdy to 
orders under ss. 31 and 32; but lie us 

to draw the inference that the povx-r of ihe 
High Court was meant to be cuiuu,e 1 to 
cases under those sections and >v:is by 
implication taken away in the .Mje of 
<H‘ders under s. 33. The result would be 
that tlie Commissioner by calliiig np (he 
recor<ls under 8. 33 would be in a i o.-?iiion 

(1: 75 liul Os 17 I'. T-l-h 21 A. 1- .1. :>:i, i>5 

k l{.WJO;iW-jroM.\V. S. 557; A. I. Ji. pi-i p. 
i’ u.v .\1. b. T. 107; -i:. .M. L. J. 1 ,^ L. \V. 
d\H c. L. J. 302; 28 C, W. N. 702; 5'J i. A. 227 

i'. C.;. 

4 
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to burke any further enquiry whatever. 
We do not think that that can have been 
intended and we accordingly hold that the 
principle of Alcock Ashdown and Co Ltd. 
V. Chief Revenue Authority of Bombay (1) 
must be applied to orders under s. 33. It 
follows that the Statute has set a period of 
limitation on applications ^yhich relate 
to orders passed under ss. 31 and 32 and 
not on those which relate to orders passed 
under s. 33. The answer appears to be 
that the jurisdiction conferred by s. 45 of 
the Specific Relief Act is discretionary and 
that in the case of unreasonable and 
unexcuaed delay the Court would refuse to 
exercise it. 

The Court, therefore, directs the Com¬ 
missioner to state a case it not being 
seriously contended that there is not a 
substantial point of law involved. Costs of 
this application reserved. 

V. N. V. Order accordingly. 


OUDH CHIEF COURT, 
Miscellaneous Aiteal No. 37 of 1926. 

December 1, 11)26. 

Present: —Mr. Justice Misra 
and Mr. Justice Raza. 

RAM NARAIN —Applicant— 

Appeli.ant 

versus 

Miisiunmat GOUitA widow of SUCHIT 
—Uii.iKcTou—R esponde.nt. 

Huarduins u:i<l Ward.-i Act {VIJI o/ 1^00), s. Id— 
.ilipoiiiiin. Ill t'j ijuurdian — I’nipcrty bcloii'jiiig to 
c.vintciicc uj\ uliclhcr ?K'Ci\vi>'( 0 //. 

Il is iK.lan pivliiiiiiiiiry lo thu taking of 

l>riji*;.'i-'liii”S I'»r tin; a])]i'»ijiUjient of a giiar.liaii iiiulcr 
jIh'L liuiiiliaiis ami \'. aiUs .\ct tl>at the minor should 
ho j»ruv<-d iw L(.-jHi.sses.iril of I'lopci’ly. [j'. 22u, col. 1 .] 

-i h<' tai l that iIkj niiiicr’.s right to projiorly is in 
dis]'Ulc :uul has lu-i catnldishcd iu a Civil Court 
IS, therefore, no hnr t .> tlie appointiuent of a guardiau 
under the .Vei 

App;;ui agiuiidt an order of the District 

Judge, JjUekiiow, dated the 2itU May, 

1 :> 26 . 

Mr. Sahsena. ior the Appellant. 

-dr. G. A. iUu/.crjr, ior ilie Kes]iondent. 

JUDGiVjEi4T. —This is an ai)peal from 
an uiuor of ihe District Judge, Lvicknow, 
daU-d Lite 2lth lilay, 11)26, under the 
Cii.iniians and Warus Act (\'lll of 18&0). 

Tijo apj>iica]Lit Ram Narain is the father 
of the minor, Musammat Pinjan. She is 
alleged to be the widow oi one bhagwau,diA 
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Kurmi who died ia 1925. It is alleged 
that she is entitled to the property left by 
Bhagwandin deceased. 

The application was opposed by Musam- 
mat Goura. who alleges that she is the 
mother of Bhagwandin deceased and that 
Bhagwandin was never married to any 
woman. 

The learned District Judge dismissed 
the application on the ground that it was 
an essential preliminary to taking any pro¬ 
ceedings under the Guardians and Wards 
Act that the minor should be shown to be 
possessed of property and that it was neces¬ 
sary that the applicant should at first, as 
next friend of the minor, establish the 
right of the minor to the property in 
dispute. 

We are not prepared to agree with the 
learned District Judge on that point, under 
the circumstances of the case. It was not 
necessary for the learned Judge to find in 
this case whether the minor was really 
possessed of the property in dispute. 
When her father is appointed guardian of 
the property, which is said to be the 
minor’s property, he will take the necessary 
steps to recover it (if necessary). Sec¬ 
tion 13 of the Guardians and Wards Act 
provides that “on the day fixed for the 
hearing of the application, or as soon 
afterwards as may be, the Court shall hear 
such evidence as may be adduced in sup¬ 
port of or in opposition to the applica¬ 
tion.” So far as we see, the procedure 
adopted by the learned District Judge in 
this case was not according to law and 
vitiated the whole inquiry necessary for 
the purpose of disposing of the applica¬ 
tion under consideration. The learned 
District Judge has referred to the case of 
Balmukund v. Janki (1;. It was held iu 
that case that “where a person claims the 
custodj’ of a female minor on the giouud 
that she is his wife and such miuor denies 
that she is so, Act IX of 18GI does not 
upply. Such person should establish his 
claim by a suit in the Civil Court." This 
was the ruling under the old Act. We do 
not agree with the learned District Judge 
that the principle of that decision applies 
to the present case. 

We, therefore, allow the appeal and 
setting aside the order of tiie lower Court, 
remand the case to the lower Court with 
direction to restore it to its origiual number 

3 A. 403; A. W. N. (5; Ind. Dec, (s. a.) 


in the register and proceed to determine it 
according to law. The parties will bear 
their own costs in this Court. 

N. A. Cas& remanded. 


MADRAS HIGH COURT. 

Ciir CiTiL CouKT Appeal No. 109 op 1923. 

March 1, 1926. 

Present;—Justice Sir William Watkins 

Phillips, Kt. 

P. V. ARUMUGAM PILLAI, dead, and 
ANOTHER—Plaintiffs and his Legal 

representative—Appellants 

%CTSHS 

MALIPATHI MUTHIAH OHETTY- 
Defendant No. 1— Respondent 

Mortgage-Redemption of usufructiiary mortqanc— 
Construction of document-interest, whether charge- 
interest on taxes and repairs-Accounts, failure to 
keep, effect of. , j ^ 

\yhere a usufructuary mortgage document provided 
that interest was to be paid at tiie rate of H per cent 
per mensem aud after providing for deduction of 

mortgagee undertook to pay 
the balance of Ks. 3 towards interest and bear the 
e.xpsnses of assessment, quit rent, repairs etc ” in a 

suit for redemption of the mortgage: ^ « 

Held, (1) that interest upon the mortgage amount 
was also secured upon the property Ip 224 enl i i 
Bysani Madhava Chettiar s Charity 
naswamy Chetty (l; distinguished. 

(2) that if the moi tgagee in possession had failed 

to keep accounts, he would not be entitled to make 
any leductionon account of repairs in the absence of 
clear evidence therefor; | p. 224, col 1 ox 

(3) that the amount of rent should be first deducted 

\ihid] repairs was calculated. 

Appeal and memorandum of cross-obiec- 
tions preferred against the final decree of 
the City Civil Court, Madras, dated the 22nd 
December 1922.10 O. S. No. » of ly2l. 
Messrs. A. Krtshnasivami A yyar and V 

RuJTia Iyer, lor the Appellants. 

Mr C.S. Venkatachariand C. Narasimhn 
chan, for the Re.^pondent 

JUDGMENT.-This is an appeal in 

reterence to au account taken upo^a molt 

gageot whiok redemption has beL decreed 
Ihehrst objection taken by the anDelfani’ 
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the document now under consideration is 
in some respects similar but I think it 
must be distinguished from the deed in 
the other case. In the former case one 
important stipulation was a promise to re¬ 
pay the principal amount only on a cer¬ 
tain date, from which it can reasonably 
be inferred that that amount, and not that 
amount plus interest, was the mortgage 
amount. Here we have a recital as to the 
principal, then follows the recital that 
interest is to be at the rate of 1^ per cent, 
per mensem and following that we have 
the stipulation which the appellant con¬ 
tends is merely a personal covenant to pay 
after deducting the rent of Ks. 12 receiv¬ 
ed i e “we shall ourselves pay the 
balance of Rs. 3 towards interest and bear 
the expenses of assessment, quit rent, re¬ 
pairs etc.” This is qualified by another 
statement that “as soon as you make a 
demand for the total amount at any lime 
we shall pay it forthwith.” Tiie total 
amount consequently includes the principal 
as well as any other amount that is due 
and there is no distinction drawn be¬ 
tween the principal and other amounts. 
I think it may reasonably be ta^n that 
it stands upon the same footing. The fact 
that there is a recital that if rent is not 
realised we shall pay interest of Rs 15 
every mouth above mentioned without 
raising any objection” is not 1 think im¬ 
portant. for the provision is only to aply 
when no rent at all is being reserved I 
must, therefore, reject this contention 
and hold that the interest, assessment, etc., 
Lcharged upon the property. 1 he Commis¬ 
sioner who took the accounts has had some 
difficulty in arriving at the correct bg'jii® 
because prior to 1913 the mortgagee lulled 
to keep accounts as he was bound to do 
imders. 70 of the Transfer of Proper y 
Act No doubt an inference adverse to 
his claim may be drawn from this fact, 
and it is contended that as he had not 
proved the payment of municipal taxes, 
quit rent and repairs, he is not entitled o 

claim the same. It is quR© 
mufficipal taxes and the quit rents have 
been paid and the lower Court has found 
the circumstantial evidence that these 
UX S must bave bee. paid by tbe mort- 
tTaece iu the absence of definite evidence 
on ^either side as to such payment. 1 think 
this inference may be supported in so far 
ihe municipal taxes and quit rents are 
toaceraod. As regards repairs, no such 


inference is possible because the amount 
of repairs is not a fixed amount and varies 
according to the wishes of the landlord or of 
the mortgagee as the case may be and • may 
be payable or have been paid by the tenants. 
I think, therefore, that an inference from 
the absence of an account, must be drawn 
against the mortgagee and hold that the 
money calculated by the Commissioner for 
repairs prior to 1913 must be excluded. 
The lower Court has held that the Com¬ 
missioner has allowed too much for repairs 
and without going into the question , has 
simply reduced the Commissioner’s figure 
by a lump sum without giving the data 
for such a reduction. This, I think,'is 
wrong. The repairs have been estimated 
in the preliminary judgment as costing 
Rs. 50U and that amount is the most that 
cau be allowed in this respect. 

Another mistake committed by the Com¬ 
missioner is in charging the interest , om 
taxes and repairs before deducting the rent 
received. This is clearly wrong. The rent 
should certainly be deducted before, inter¬ 
est is charged. 

Apart from this I am of opinion that if 
there is a charge of interest on taxes, etc., 
the mortgagor would equally be entitled 
to interest on the excess of rent which was 
received in many years, but inasmuch as 
there is no stipulation in the document for 
the payment of interest this interest may 
well be left out of account altogether. 

Section 72 of the Transfer of Property 
Act will not help the mortgagee for-there 
is no evidence that taxes and quit rent 
were paid iu order to save the property 
from destruction or loss. Accounts have, 
therefore, to be taken in the light of the 
above remarks, for the rates of rent, and 
taxes given by the Court are not serious¬ 
ly queslioned here. 

This appeal is adjourned till Monday next 
in order to ascertain the amount due in ac¬ 
cordance with the above conclusions. 

As a result of the above calculation a 
small balance is found due to plaintiff.- 
There will be, therefore, a decree for pos¬ 
session of the suit property with costs of 
this appeal. The memorandum of objec¬ 
tions is dismissed. 

V. N. V. Decree modified. 
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ALLA.HABAD HIGH COURT. 

Criminal Rbprrgncis No: 428 of 1926. 

October 28, 192rt. 

Present: —Sir Cecil Henry Walsh, Kt.,, 

■ Acting Chief Justice, and Mr. 

Justice Banerji- 

MANTOO TEWARl AND OTHERS— 

Applicants 

versus 

. EMPEROR— Opposite Pariy. 

-Cr. P:-C.-(Act V -of'IS98\ ss. 263, 26/,, 356—Sum- 
inary .triad— Notes af. evidence, whether pan of re¬ 
cord. 

In cases to which ss. 26'5 and 261 of the Cr. P. C. 
are applicable, a Magistrate is perfectly free to take 
Such notes of the evidence as he pleases, or if he 
prefers, to take none at all, and whether he takes 
notes or whether he does not. whatever notes he makes 
are his. private property which he can treat exactly 
as he pleases. The provisions of these sections are 
not controlled by 8. 355 of the Code and the Magis¬ 
trate is not bound to make suoh notes part of the 
record, [p. 2i7, col. 1.] 

Criminal reference made by the Sessions 
Judge, Benares, dated the 19th June, 1926. 

REFERRING ORDER. 

Boys, J. —This Reference by the learned 
Sessions-Judge of Benares deals with a 
point of procedure which leads to constant 
discussion, and • though in the particular 
case before me I have no doubt as to what 
the decision should be, it is desirable that 
the matter should be considered by two 
Judges as the ruling of this Court will 
govern the conduct of every summary trial 
throughout the Province for the future. 

■ The question ie whether, if in-a summary 
trial a Magistrate takes notes of the evidence, 
he is obliged to make those notes part of the 
record. Before referring the case I will 
make a few observations as the result of my 
consideration of it to save the time of the 
Bench :before whom the case may come. 
The learned Sessions Judge has asked that 
“a; definite, ruling might be made by the 
Hon’ble High Court as to whether it is 
necessary briefly to record, evidence in 
appealable cases and whether if rough 
notes be made of the evidence, it is neces- 
B.ary that such- notes should be kept and 
form part of the recorJ.” I note first that 
the learned Judge refers to “appealable 
cases.”' The case before him was not one 
of appeal but an application for revision. . 
The sentence was only Rs 50 and though 
in addition to that there was an order for 
security, that order, was passed under 8. 106 ; 
of the Cr. P. 0. and .was not passed under . 
B., X18 and no appeal from that order would 
ie independently of the principal case, 
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ine question, therefore, as stated by the 
learned Judge does not actually arise. I 
uuderstand, however, that what in sub¬ 
stance he requires is a ruling of this Court 
as to whether a Magistrate in a summary 
trial may record notes or must record notes, 
and whether if in fact he does record notes, 
those notes must be made part of the record.’ 
He refers to Satish Chandra Mitra v. 
psj-o?’(1) and two cases reported in Indian 
Cases in which the same view was taker* 
It 13 hardly necessary to consider the two 
later cases. Their Lordships of the Cal¬ 
cutta High Court held that the record of 
the evidence which the Magistrate had 
destroyed should have been kept with and 
formed part of the record. They were of 
opinion that s. 263 only says that a Ma^is- 
tpte need not record the evidence, but that 
if he chooses to do so the provisions of 
ss. 355 and 356 come into play and that the 
record of the evidence must be ma<ie part 
of the record of the case. That case is 

clearly distinguishable from the present It 

IS not suggested here that the Magistrate 
in the exercise of his discretion decided to 
“record the evidence.” He did no more 
than take a few “notes.” 'I’his decision, 
therefore, of the Calcutta High,Court hts 
no bearing on the present question which is 
merely whether a Magistrate deciding not 
to record the evidence but making a few 
notes of that evidence must keep those 
notes on the record, I have no doubt mv 
self that he need not do so. It mav be'a 
question of some difficulty in a particular 
case whether a particular piece of paper oii - 
which are recorded* facts stated by the 
witnesses amounts to a “record of evidence*' 
or merely to notes, but there could rarely be 
serious difficulty If a Magistrate means to 
record evidence he does so formally more 

or less completely and there can be no 
doubt about what the record was intend.^ 
tob=.. Oathe other hand ie hi 
a fe;v notes, possibly unintelligible to 

S2.S .KM 

In regard to this latter type of notP= -c ■ 
however, difficult to see how 
bly be made part of the relA 
the faetthat such notes wouM 
unintelligible. The AnnXf 

decidb the case on the record 

0. L. : 
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to look at a record of evidence, that record 
of evidence must be one kept in accordance 
with the requirements of the Or. P. C. 

I further note that there is no reference 
throughout the whole of the Or. P. 0. or 
the Evidence Act, so far as 1 am aware, to 
“notes” being taken of the evidence. It 
may be necessary to record evidence in full; 
it may be necessary to record a memo¬ 
randum of the evidence, but there is no 
provision referring to “notes” as such. 

It appears to me clear that when a Magis¬ 
trate decides to try a case summarily he 
will first consider whether it is likely in 
the event of a conviction that an appeal- 
able sentence will be called for. If he 
decides that a non-appealable sentence will 
probably be sufficient, he will proceed 
under s. 263. In that case he not only need 
not record the evidence or a memorandum 
of the evidence, but he need not make any 
notes at all of ihe evidence and he need not 
even say in his judgment what the evidence 
was, except in so far as he must briefly 
state the reasons for his opinion If he 
decides that an appealable sentence is 
required or if having decided that a non- 
appealable sentence will probably be suffici¬ 
ent, he subsequently bcs to change his 
mind, he must then embody in his judgment 
in addition to the particulars required by 
8. 263 “the substance of the evidence,” in 
other words, the only difference between 
ss. 263 and 261 is that in appealable cases 
the judgment must contain “the substance 
of the evidence ” In neither case need 
there be any record of the evidence or any 
memorandum of the evidence. I should, 
therefore, myself have no hesitation in 
holding that if a Magistrate for the purpose 
of assisting his own re-collection jots down 
a few notes, those notes are nothing more 
than the notes taken by any Judge hearing 
an appeal for his own assistance, and need 
not and should not form part of the record. 
Section 264 is precise that the judgment 
shall be the only record. I bhould, therefore, 
have no hesitation in myself holding that 
any notes that do not amount to a record of 
the evidence in the sense in which that 
term is ordinarily understood (c/. ss. 3^5 
and 356} do not amount to a part of the 
record, need not be kept on the record and 
should not be kept on the record. 

Ju view, however, of the universal appli¬ 
cation of the ruling that I would lay down 
to all summary trials throughout these 
Provinces, I think it is desirable that the 
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case should be laid with the above remarks 
before two Judges. 

Messrs. Kummuda Prasad and Gadadhar 
Prasad^ for the Applicants. 

The Government Advocate, for the 
Crown. 

JUDGMENT.—In our opinion Mr. 
J ustice Boys has taken the right view in 
this matter, and, so far as this High Court 
is concerned, we declare that the provisions 
of ss. 263 and 264, in cases in which those 
sections are applicable, are not controlled 
by s. 355, Cr. P. 0. To attempt to apply 
them really introduces confusion and 
amounts to amending the Act. It seems-to 
us that the matter is really quite clear, and 
has only been complicated by the decision 
in the case of Satish Chandra Mitra v. 
Emperor (1) with which we are unable to 
agree. Summary trials are dealt with in 
two different categories. Cases under s. 263 
are unappealable. In such cases the Magis¬ 
trate need not record the evidence, and he 
is only bound to enter the particulars men¬ 
tioned in the section. In s. 264 he has to 
do a little more, namely, record a judgment 
embodying the substance of the evidence. 
There is nothing in that section compelling 
him to record the evidence. Some people 
have the giftof remembering, repeating and 
embodying in a judgment evidence which 
they have heard without the assistance of 
any note recording such evidence. Sec¬ 
tion 264 leaves a Magistrate, who thinks he 
is able to do that, perfectly free to do so if 
he likes, but if on the other hand, like at 
any rate, one member of this Bench, he 
finds it necessary to assist his recollection 
and his opinion by making, what you may 
call, notes or private memoranda or a tem¬ 
porary record of the evidence to aid him 
in coming to a satisfactory conclusion, such 
notes or memoranda form no part of the 
record of the case. They are only the 
vehicle which conveys to his mind the 
substance of the evidence which the section 
requires him to embody in the judgment. 
The section clearly enacts that the judg¬ 
ment embodying the substance of the evi¬ 
dence which the Magistrate has heard shall 
be the only record, and in our view we 
could not order or declare that the Magis¬ 
trate was bound to make something else 
part of the record, not mentioned in the 
section, without adding to or amending the 
section. It appears to us, with all respect 
to the learned Judges who decided the 
matter in Oalcutta, that in order to arrive 
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at the decisioa at which they did, it was District Magistrate that every Magistrate 
necessary to junap over a very wide gulf, should destroy the notes, seems on the 
It 13 true, as the judgment points out, that face of it, unnecessarily to hamper the 
the primary rule is embodied in s. 356, and discretion of his subordinate officers It is 

thatrequires aMagistrate, in cases to which often of great convenience when you are 

that section IS applicable, to make a memo- asked about something which happened in 
randum of the substance of the evidence in a case three months ago, it may have noth- 
thecase. That is a compulsory memo- ingtodowith an appeal, it may relate to 

randum. Section 355, 8ub-s. v2), makes such the conduct of ^.ome professional gentle- 

memorandum, or in other words the com- man who was engaged in the case to be 
pulsory rnemorandum, a necessary part of able to refer to your own private notes 
the record. The fact that such compulsory which you happen to have preserved. You 
memorandum does not apply to summary are thus able to refresh your recollection 
trials under either s. 263 or s. 264, seems just as a man of business is able to refresh 
to be conclusively established by the langu- his recollection as to what happened a long 
age of s. 354. With great respect it seems time ago from his books or diary but we 
^ us that the judgment of the Calcutta have no jurisdiction to dictate to’the Dis- 
iligh Court treated the voluntary memo- trict Magistrate what he should do in this 
randum, or notes, or pieces of paper, what- or any other matter, which is solely vested 
ever you like to call it, which the Magis- in his discretion, or to make any declara- 
trate chose to use to assist himself, either tion about any order relating to such notes 
in an unappealable case under s. 263, or in which he may have issued. The most we 
an appealable case under s. 264, in which can do is to suggest, as we have done a 
he had to embody the substance of the evi- practical way of dealing with the matter’ 
dence ia the judgment as on the same We, therefore, reject the reference aiid 
looting and subject to the same statutory direct the record to be returned to ihe 
requirements as a compulsory memorand- Sessions Judge with the foregoing obeer- 
urn, which he was bound to take under vations. ® ® 


s. 355. In our view the Statute does not z. k. 
justify us in taking that view, and we hold 
that in cases in which ss. 263 and 264 are 


RefcTQnct rejected. 


applicable, the Magistrate is perfectly free 
to take such notes as he pleases, or if he 
prefers to take none at all, and whether he 
takes them or whether he does not, what¬ 


ever notes he makes are his private property 
which he can treat exactly as he pleases. 

As a matter of reasonable practice and 
Common sense, which ought to solve most 
questions without the trouble of referring 
to a Statute at all, it seems to us that if it 
turned out that a case ia appealable and an 
appeal is eventually brought, and the Magis¬ 
trate happens to have taken private notes, 
and when he is asked if he will lend them 
or provide them to the Court of Appeal for 
the purpose of hearing the appeal, and 
they are still in existence, there is no 
reason at all why he should not do so. That 
is a practice which one member of this 
Bench has invariably followed in the exer¬ 
cise of original civil jurisdiction in this 
Court when an appeal has been brought 
from his judgment. A Magistrate may 
supply copies to the parties or send the 
original to the Court of Appeal. This ia 
merely an act of convenience, and courtesy. 
^ hard and fast rule issued by the 


CALCUTTA HIGH COURT. 

Criminal Appeal No. 284 of 1926 
August 16, 1926. 

Present:^Siv George Claus Rankin Kt 
and Mr. Justice Duval ’ '* 

AZIMADDY AND OTHERS—Accused 

—Appellants 

versvs 

Cr. P. 

evidence of similar o^ence~Juda7^J^t ^ drtnsstoyi of 
Jury as to value of such evide-nrf' 

XLV of 1S60), s[ m UQ^r 

y»-urder~Ckarge~Separate fultipU 

murder, necessity of. charge for each 

Section 162 Or P r ««> i 

f 1 P-n.’ tZ rS 
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. The object ofrtihec. said'isecftion‘is'-ta •{)reVeht -tlic 
staLemeuLs bt_vitnei:ses .made befoae. iJieiPolice from 
used by tfio prosecution under ss.,i4.i, 15j and 
IjT of tile Kvideiice Act Avhich sectioijs arc not coh- 
liii/fd. to .criminal cases, and not to repeal s. 27 of the 
ivvidence-Act. l^p, 229, coi. 2.} ' 

The First .Information Heport, against an, accused ip 
not a statement \Vithin the contemplation of .s..162, 
Cr. P. Gv. iiiasmucli as it is hot made in the. course di 
an investigation. However .important First Information 
lieporls may be, they do not prove themselves.and have 
to be .tendered under one or,.other cf the .provisions 
of the Evidence Act. [p. 229, col. 2: P- 2;i0, col. I.} . 

Statements made by third parties to the Police in 
the course of their investigation which are not record¬ 
ed in writing.cannot be used in evidence in;.any oir-i 
cumstaucs.or for either side,or for any purpose.; .[p. 

2 i’.). col. 1.] ' 

‘ Kinpifor V. Nod Tha, Din (\),'Rakha y..Bmperor {^) 
and Vithu Balu-Khitrat v. ir’mperor (.6), relied oh. 

Jis-eii if such, statements are recorded in.writing 
thoy cannot be used for any purpose .but. the one 
specilied and that By the defence, [tbid.] 

Counter, informal ions laid against a complainant 
after the First Information against the accu.sed, c<)me 
under s. 151, Or. P. and must be reduced to writ* 
ing and signed and', therefore, cannot come within 
a. P>i, Cr. P.‘ G. Whether such iuCormation is admis¬ 
sible at the trial depends on the circumstances and 
Jias to be decided under^^ the hlvideuce Act. [p. 230, 

hoi 2j. . ^ 

The.Policg cannot, treat statements as information 
unless they are really received as such and come truly 
and properly within s.T54, Cr. P. C.* [itic/.] 

Waire a Judge admits evidence to the olYect that the 
nc?use<l liad .attempted.to commit similar olTences 
(rMinstlhe complainant as well as others, it is the 
dtav of the Judge to explain most carefully to the 
JuiV tliat they are not entitled to take it that the 
accused had committed the oUence charged because 
thev had previously been found to have attempted to 
com nit similar otlcnces. [p. 231, col. 1] 

Tiire-i persons killed three others respectively in 
an ufiruy with a common object and as u part of tlie 
same series of transactions. Tliey were all convicted 
under s. 3U2 read with a. 149, Penal Code, on one 

charge: ’ ' ' 

Held, (1) riiat the proper procedure would have been 

to have had three separate heads of charge ; [p. 231, 

col. 2.] x> u • 

^2; iliut it was unsafe to -proceed upon the basis 

of s 119, Penal Code, and unless the Appellate 

Court could go through all the facts and make a new 

linding for itself the conviction could not be upheld. 

Etnpevov V. Xjya Tha Z)in (1), followed. ^ 

Appeal against an order of the Sessions 
Judge, Assam Valley Districts. 

Habu Dtbendra Narain Bhattacharjec, for 

the Appellauis, , . . v 

Dabu Satindra Nath Muker^ee, for the 

Respondent. 

JUDGMENT. 

RanUin,J.-In this case there are 5 
n„,>t)-llant.s. They have been convicted by 
Vv^ leniiied Sessions Judge of the Assam 
Vbilhw Districts sitting with a Jury of 
seven There had been a previous trial 
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arid the case-was sen't ‘bfiLck^'by'this 
to be re tried. The Jury on this pccasiQri 
were unanimous.. ' ’ 

They have found all‘theappellarits^guilty 
under s. 302 read yvith s. 14B, Ihdian Penal 
Code. Three of .them have also been found 
guilty under S. 302 bV it^elfT while the 
other two -have been.fO.und ^guilty under 
s; 3::4. ■ ' '■ 

; ■ The fifth appellant'‘ Basir Haji, ‘the 
father of appellant Nos. 1, S^and 4 Azinii'r 
addy, Johiraddy and Rahimaddy. The 
second'appellant Sayed Ali.is a friend and 
neighbour. ^ ''' 

■ The occurrence look plsuje between 8 rind 
9 A. M. on the 7lh Marhh 1925.' According 
to the prosecution it took place at the B. 
E. corner' of the paffa'land of one Kimu 
where, it abuts upon some khqst land of 
which Basir and Sayed AU were wanting to 
get settlement from Government. Accord¬ 
ing to the defence it took place to begin 
with on the E. of Kimu’s land and upon 
the adjacent plot of khas land marked N 
upon the plan. The 'prosecution story 
is -that Kimu was erecting a hut at_ the ,S 
E corner of his own land when theaccuSed 
with others came armed' with spears and 
lathis to prevent this and. that when he 
called certain people who were in the field, 
ah altercation commenced and the accused 
proceeded to attack Kimu’s party. Three 
people were killed undoubtedly rind'others 
injured. 

The case for the defence is that the accus¬ 
ed were proceeding to erect a hut on the 
khas land and that the complainant^s party 
attacked them. 

The individual'acts of each accused Are 
not really' in doubt. The first appellant 
killed a man called Alimuddin with a 
spear. The second appellant killed Kalim- 
uddin and the third killed Mokim in the’ 
like manner. The .fourth appellant—a lad 
of about 18 years—struck Yaruddin witH 
a spear in the buttock. Basir who was 
armed with a ram-dao struck Mukdum and 
cut his arm. The injuries of Yaruddin and 
Mukdum amounted only to simple hurt. 

Three passages in the summing up af.e 
objected to by the learned Vakil for the 
appellants and as the first two of these rai's^ 
questions under a. 162 of Of. P. G.; wilt 
deal with them first. 

The occurrence having taken place abou^ 
9 a. m., the First Information was given at 
the thana some five miles away at 12-30 

by Abdul Basir, =P. W.' No; 1. At 2-30 
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(i|. on the :8ame .i day theA first, appellant 
■Azimaddy laid an informarion at another 
i/iana acopBipg,the complainant'B party. 

The learned Judge admitted this latter 
document in evidence. It is Ey. 6. . It 
contains a statement that Ba^ir Haji was 
heaten. but that there was no injury^ 
At the trial it was part of the defence case 
thatBasir had considerable iojuries wholly 
unexplained by the ^prosecution evidence. 
The- learned Judge on this point j and on 
others put Azimaddy’s information to the 
Jpry.^ It is said' that* this ia contrary to 
8., 162 of the Code. 

The other passage to Which the objection 
is taken , explains itself. “On the other 
hand against the theory that the posts 
were in the first place erected by the accus¬ 
ed on the land to the east we have Sub^ 
Inspector Prodip Roy Deka’s evidence that 
he found no trace of the erection of a house 
at the. .place pointed out - to him- by the 
accused Basir Haji, , and Sub-Inspector 
Uday Chand Srama also says he found no 
trace of house having been erected there 
though he reached the place at 3 p. m. the 
next day.V This too is said to be contrary 
to 8. 162-of the Code. 

The learned Vakil who appears for the 
prosecution contends thats. 162 of the Code 
as it now stands has no application to the 
statement of the accused persons who ar-e 
on their trial. As regards the first of the 
two objections other points may arise— 
viz.^ whether a First Information Report 
is within s. 162. at all and whether if so 
this particular information laid at 2 30 
P. M. was made to a Police Otficer “in the 
course of an investigation” l)egun presumab¬ 
ly at 12-30 on.receipt of the prior informa¬ 
tion. 

Now the effect of s. iG2oE the Cr. P. C., 
as amended in 1923 has l^een the subject of 
much doubt and this is creating dillicuUy 
in the conduct of trials. There are un¬ 
reported cases in this Court in which s. 162 
has apparently been assumed to apply to 
statements made hy the accused. I find., 
however,, that in the High Courts of Patna, 
Lahore and Rangoon it lias been held that 
statements by an accused ar^ not wiihin 
the section. Empoor v. Nga Tha Din (1), 
Hannu v, Emperor (.2), Jogwa Dhanuk v. 

'(1) 95 In'drChs.'Uo: 'i T. 72. 5 hur. L. J. 30; A. L 
R: 1926 Rang. 110; 27 Cr. L. J. 881. 

(2J.91 Ind; Gas. 901:'7 U 84; A. I. R. 1926 Lah. 88; 
27(GriL.; J..1709.. . 


Erriperor..^^). ■:The first -of 'these^ cases WAS 
decidedcby a Full 'Beneh andUhe'jtidg’- 
ments*including the dissenting judgment 
of Heald, J.,.deal' very fully with-the^ argu* 
ments pro and-con'. 

‘ In my* opinion these decisions'are right 
'and should be followed in this Court. lA 
■this Court'it is settled ]&n Q'uten-Einpre^s 
Vi Jadub Das (4) that in spite of the' 'gene¬ 
rality.-of ' the language-of s! 16T of the 
Code,’ that' section does not' applj' to -afi 
accused. Both^he context of s. 162 and'its 
contents point in the same direction" ^'Atiy 
person’! means ^-quivis ex populo'. It is un¬ 
reasonable in view of the special law^ ap¬ 
plicable to the statements of accused per¬ 
sons' to the Poliee’to refuse to apply the 
well-established rule ^'generalia specialihus 
non derogant.^- A contrary ^view involves 
an implied but complete repeal of s. 27 of 
the Evidence Act. A clear and intelligible 
purpose can be collected from the section 


without involving any such' consequences, 
viz., to prevent the statements of wit¬ 
nesses made before the Police from being 
used'by the prosecution under ss. *145, ■ 155 
and l57i of the Evidence Act which sec¬ 
tions are noti confined to criminal "cases. 
Lastly,-while it is clear that s. 162 though 
amended in the interests of accu.=ed persons 
does abridge certain rights of an accused 
in the matter of evidence, it would seem lo 
require express and compelling language 
to. deprive an accused of what is so often 
the main stay of a good defence—the 
right to show that the moment he was 
challenged he gave the explanation on 
which he still relies. It is difficult to be¬ 
lieve inlhisa.san amendment designfd in 

the intei-est of accused persons; while on 
the contrary view, it is comparatively easy 
to see that the rights of acciisecl persons 
have been no further abridged than may 
well have been thought necessary for the 
purpose above-mentioned. As this question 
has been thrashed out in the cases to which 
I have referred I prefer to put any further 
observations in the form of ■ a- statement of 
the law as I understand it. 

The First, Informaiion Report against th« 

aeciisft.l IS c early not a aiatement within 
the conteniphition of s. '162 beea-use it is 
not made in the course'of an investina- 
tion. Again s. lo4 require.s it to be signed 


i. K. !:(iK 


Ui’ ^ ina. {’as- 884;.5 Pat. 03 at n 77 - 

Pat. 2-t2; 27 Cr, h. J. 4S4;m P L X 396* 

(4).27 C. 29^; 4 G. W- N u i„n 

194. . L ' Dec. fx a.) 
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whereas statements within s. 162 are for¬ 
bidden to be signed even when recorded in 
writing. It is usually put in by the pro¬ 
secution which in any ordinary case has a 
duty to put it in. But, however important 
Firstlnf ormation Reports may be, they do not 
prove themselves and have to be tendered 
under one or other of the provisions of the 
Evidence Act. The usual course is for the 
prosecution to call the informant and for 
the First Information to be tendered as 
corroboration under s. 157, but it could also 
be tendered in a proper case under s. 32 
(1), as a declaration as to the cause of the 
informant’s death, or as part of the infor¬ 
mant’s conduct (of the res gestce) under s. 
8. Theoretically, the defence could prove 
the information to impeach the informant’s 
credit under s. 155 or to contradict him 
under s. 145. 

Statements made by third parties to the 
Police in the course of their investigation 
stand under the Evidence Act as follows: — 
They can be used as corroboration under 
B. 157 or in contradiction under s. 145, or 
to impeach credit under s. 155 provided the 
person who made the statement is called 
as a witness. This would apply to the pro¬ 
secution and to the defence indifferently 
under the Evidence Act. Buts. 162 of the 
(Jr. P. C. enacts first, that if such a state¬ 
ment is not recorded in writing it cannot 
be used in evidence in any circumstance 
or for either side or for any purpose. This 
view of the section has been dissented from 
in one case at least in Madras but it 
is, in my opinion, right and it has been 
adopted by at least three High Courts: 
Emperor v. Nga Tha Din (1), Rakha v. 
Emperor (5) and Vithu Balu Kharat v. 
Emperor (8). 

Secondly, if such a statement has been 
recorded in writing then it cannot be used 
for any purpose but one and that by the 
defence. Provided that the person who 
made it is called as a witness for the pro¬ 
secution the defence may apply for a copy 
of llie statement, and if it be proved may 
use it under 8. H5 of the Evidence Act to 
contradict that witness. 

'I'wo overriding considerations have to be 
noticed in connection with s. 162 (1) that 
the section does not affect any statement 
as to llie cause of death under a. 52 (1) of 

(5) 03 Ind. Cas. 230; 6 L. 171; 2 L, C. 62; A. I. K. 
l‘>2o Lah. 390; 27 Cr. L. J.438. 

(G) 83 Ind. Ca8. 1007; 20 Horn. L. R, 965; A. I, R. 
1024 liom. 510; 26 Cr. L. J. 223. 
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the Evidence Act; (2) that the section is 
dealing with “ statement ’* not with conduct 
in the sense of s. 8 but with mere state¬ 
ments. 

It sometimes happens that after the First 
Information has been laid against the 
accused, a counter-information is laid 
against the, complainant or his party by a 
member of the accused’s party who is not 
himself an accused. As this comes under 
8. 154 and -must be reduced to writing and 
signed, it cannot in my opinion come within 
B. ^ 162. Whether it is admissible at the 
trial of the accused will depend upon the 
circumstances and must be decided under 
the Evidence Act. The Police cannot of 
course treat statements as information 
unless they are really received as such and 
come truly and properly within s. i54. 

Statements made by an accused belong 
to a class which the Evidence Act calls 
“ Admissions" (as. 17, 18) and prima facit 
they are evidence against the maker but 
not in his favour. “ Confessions ” are a 
sub-species of " statements " and a species 
of admissions. Sections 24, 25 and '26 of 
the Evidence Act provide that in criminal 
cases confessions are irrelevant if they are 
induced by threat or promise, and are in¬ 
admissible as against the accused if made 
to a Police Officer, or if made while the 
accused is in custody (unless made in the 
presence of a Magistrate). As s. 162 of the 
Or. P. C., is only concerned with statements 
made to a Police Officer, I need only 
observe here that broadly speaking a state¬ 
ment made by an accused to a Police 
Officer may be proved against him under 
the Evidence Act if it is not a confession ; 
and even if it is a part of a confession it is 
admissible under s. 27 if a fact is deposed 
to as discovered in consequence oi the in¬ 
formation. In my opinion s. 162 of the 
Cr. P. C. does not disturb this position. 

In the present case the two objections 
which 1 have refeiied to as made against 
the summing \tp of the learned Judge are 
not sustainable on this construction of 
8, 162. Both statements are statements by 
an accused; neither is a confession nor part 
of a confession ; and one is an information 
recorded under a. 164. 

There is, however, a third objection to 
the summing up which is well founded. 
It appears that a complaint to a Magistrate 
was put in evidence to show that the 
accused’s party had been trying to inter¬ 
fere with certain land in the possession 
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of Mokim and there was other evidence 
that a similar interference with the rights 
of others had been attempted by the accus" 
ed in the case of one Monu Fakir. I will 
hot here consider the course of the case so 
as to enquire whether either or both pieces 
of evidence were relevant or were properly 
admitted at all. There seems in this case 
to be some reason for saying that they 
could not have been rejected. But the 
learned Judge in dealing with that matter 
says as follows:—“ This is the information 
given by Mokim of an occurrence alleged 
to have taken place three days before this 
occurrence (Ex. 4 read). If this informa¬ 
tion and the evidence that Monu was 
driven out of the plot (L) is true it would 
show that Basir Haji’a party were capable 
of taking the aggressive though they were 
numerically weaker having only 2 baria 
containing (according to Kimu) 20 or 30 
houses, while in Kimu’s Samaj there were 
25 or 30 baris. Now, it seems to me that it 
was necessary for the learned Judge if he 
let in those two pieces of evidence at all 
to explain most carefully to the Jury that 
the Jury were not entitled to take it that 
the accused had committed the offence 
charged because they had previously been 
found to have attempted to commit similar 
offences. The learned Judge has not only 
given no such direction but the direction 
which he had given must have been taken 
by the Jury as intended to be the contrary, 
for he says that these previous circum¬ 
stances would show that Basir Hijis party 
were capable of being the aggressors. Tnis 
makes it necessary for us to consider cire- 
fully the question whether certain of the 
charges upon which the appellants have 
been convicted can be sustained. All the 
accused were found guilty under s. 302 
read with s. 149. The common object 
alleged was to prevent Kimu from erecting 
a hut upon his own laud or to interfere 
with his possession, If, therefore, there has 
been a misdirection going to the question 
which of these two parties was really the 
aggressor that misdirection seems to affect 
vitally any conviction under s. 149. 

There is another objection to the convic¬ 
tion under s. 149. Apparently in this part 
of the world the Courts tliink no more of 
killing three men in one chuge than the 
accused persons are suppose I to do of 
killing three men m one tight, an I the 
form of charge whicn has been employed 
ia this case can only be described as 


a charge of constructive multiple murder. 
It is clear that the proper way would 
be to have had three separate heads of 
charge and the law upon this subject 
was laid down in the case of Radka Nath 
Karmahar v. Emperor {7). It is, however, 
plain that the three murders were all part 
of the same series of transactions and it is 
clear that three separate heads of charge 
could have been employed in the pr:jsent 
case. The decision to which I have just 
referred was one in which in similar cir¬ 
cumstances this Court thought it unsafe to 
proceed upon the basis of s. 149 and it 
appears to me that unless this is a case 
where the Court will go through all the 
facts and make a new findifig for itself, it 
is not a case in which it is possible for the 
Court to uphold the conviction against all 
these appellants under s. 3d2 read with 
s 149. I do not think that it is reasonable or 
right for us to try this case on the paper 
book for ourselves as regards that particular 
poiut. 

Havingcome to that finding, the next 
question is as to the consequence of this 
finding upon the other charges. Three of 
the accused have been found guilty under 
s. 30J by itself: but if there be any doubt 
as to the spot upon which this fight began 
it is, at any rate, unsafe to say that those 
three appellants would not have had some 
case upon the question of private defence. 
It is quite clear on the facts of this case 
that they could not justify committing 
murder in the way they did under any right 
of private defence, and it is, therefore, cer¬ 
tain that they must be couvicted under e. 304 

(1) Tneir otb‘=*r convictions are set aside. 
We have considered this matter carefully 
as regards the sentence and we are of opi¬ 
nion that it would be unjust to leave the 
sentence of transportation for life without 
substantial reduction and, in our opinion 
the proper sentence for us to pass upon 
those three appellants is the sentence of 

rigorous imprisonment, under 

Ttiat leaves tha case of Basir Haji and 
Raliimuddy who is tha youngest of the 

neighbour¬ 
hood of IS years of age. Tney have b-en 

couviote.l uniers 3 >4aud until one .seitleg 

the question whether th^re was some ri-it 

of pnviied-feiee.t is diffieult to say tnl 

the inllcon of .simple hurt may uot hive 

(7) 71 lad. Caa. 120; 50 0 94- n t t 
R. 1922 Cal. 573; 2t Or. L.fjt 
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been justified. In their cases we are, there¬ 
fore, faced with the alternatives of send¬ 
ing the case back for re-trial or setting 
aside their convictions and refusing to 
order a re-trial. So far as the youngest 
son Rahimuddy is concerned, as his father 
and his elder brothers were engaged to¬ 
gether upon this land dispute, a reasonable 
knowledge of human nature leads one to 
suppose that he had not very much chance 
of keeping out of it. So far as he is con¬ 
cerned, as he only inflicted a simple hurt, 
I do not find very much difficulty in setting 
aside the conviction against him and refus¬ 
ing to allow him to be re-tried. I have, 
however, much more difficulty in the case 
of the father Basir Haji who is very pro¬ 
bably, to put it no higher, the main source 
of all the trouble. It is, however, I think, 
important to notice that if this case is tried 
again at this distance of time and after 
two previous trials it is almost inevitable 
that the third trial will be somewhat unjust. 
The witnesses must have forgotten much 
and the third trial would be, it aeenas to 
me, of a very difficult and doubtful nature. 
If I could have found any logical way of 
finding him guilty under s. 324 I confess I 
should not have been particularly sorry; 
but it seems to me that there is no logical 
way of finding him guilty under s. 324 
e.xcept by doing, what I for one refuse to 
do. what it would be difficult to do and 
what we should have to do in respect of 
all the appellants, namely, finding for our¬ 
selves on the paper book who was really 
the aggressive party and on what exact 
spot. Kor these reasons all the convictions 
of Bashir Haji and Rahimuddy will be set 
aside and, in the circumstances, we do not 
order a re trial. 

Duval, J.*— I agree. 

A. N. A, Appeal allowed : 

ConvictioTiS partly set aside. 


OUDH CHIEF COURT, 

Criminal A.ppkal 420 op 1926. 
December 2, 1926. 

Present:Sir Louis Stuart, Kt , Chief 
Judge, and Mr. Justice Uaza. 

SIIHO BALAlv— AccusiiiD—A ppeli.ant 

versus 

EMPEROK-- Respondent. 

Kvidinct Act (7 of s, i!4—Confcssi<m to. 


% ^ 

reliable and respectable wiiness-^Acalsed not in Potipe 
custody—No duress or undue .influence — Confession, 
value of. 

Where a confession is made by an accused person 
while he is not in Police custody; to a respectable 
and reliable person and the confession is not obtained 
as a result of duress or undue influence, it is. very 
reliable and valuable evidence against him and upon 
this confession alone he can be found guilty, [p,. 
233, col. 2.1 

Appeal against an order of the Sessions 
Judge, Sitapur, dated^the SOib. October; 
1926. 

Mr. H. Husain, for the Appellant. 

Mr.H. K. Ghost, Government Pleader, for 
the Respondent. 

JUDGMENT.— Sheo Balak has been 
convicted by the learned Sessions Judge 
of Sitapur of the offence of murder undef 
8. 302 of the Indian Penal Code, and sen-' 
tenced to death subject to confirmation by 
this Court. He appeals. The reference in 
confirmation is also before us. He has been 
defended by a competent Counsel who has, 
stated every point that could be stated in‘ 
his favour. The facts are these: 

Sheo Balak is a Brahman, about 30 years 
of age, one of four brothers. Sheo Balak 
resided in Kherwa, a hamlet of Jairampur 
in the Sitapur District. It is established by 
the evidence of Suraj Bakhsh, and Tbakur' 
Anrudh Singh, the latter of whom was the 
employer of Sheo Balak, that there has 
been a dispute between Sheo Balak on the-- 
one side and two of his brothers Ram Lai 
and Ganesh on the other side as to the 
division of property and that the feelings 
between the appellant and those two 
brothers, who are thepersons who have been 
murdered, were very acute. It is proved 
beyond the possibility of doubt that on tie 
3rd June il)26 a Pasi came to Kherwa and 
handed to Ram Lai some pe7as (these are 
sweets made of .'^ugar and thickened milk)' 
and four pice in cash saying that they had 
been sent to him by the Pandit of Bijwa-' 
mau. Ram Lai ate some of ilie peras and' 
gave some to his brother-Ganesh w ho ate 
them also; other of the peras were left un¬ 
touched. Shortly after they had eaten the 
peras. Ram Lai and Ganesh were seized’ 
with violent pains and vomited. Ram Lai* 
told Suraj Bakhsh and Maladin c/tar//v‘?dt/r 

that he had received these peias at the 
hands of a Pasi, whom he did not know. 
Matadin chavkidar went at once to the 
Kamalpur Police Station where he made’ 
the report that these two persons had been 
poisoned. They died a few hours after the ■ 
ckaukidar had gone to make the report. • 
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Tbe'^ atraitied relations between the ap- 
' pellant and his two brothers being well 
known in the village, suspicion fell upon 
- the appellant but until it was discovered 
who was the unknown Pasi who had brought 
the peras, the matter was not likely to be 
cleared up. Thakur Anrudh Singh, the 
employer of the appellant, is a leading 
landholder and the joint onwer of the 
Jairampur village. He is also an Honorary 
Magistrate. When the Police Officer en¬ 
gaged in the investigation arrived Thakur 
Anrudh Singh agreed^to give all the assist¬ 
ance that he could in order to discover who 
was guilty of the murder of these two 
men. He has shown throughout a very 
laudable desire to do his duty in the public 
interests. The first clue, as to this Pasi, 
was obtained.from a mancalledPanna a ferry 
man, who works a ferry on the Sarain 
river which separates the village of Jairam¬ 
pur from the village of Gumta. He re¬ 
membered that on the date of poisoning 
(the 3rd of June ly26) he had ferried from 
Gumta to Jairampur the appellant with 
a certain Jangi Pasi of Gumta. Panna 
mentioned this fact to the village barber 
Ghunni and Ohunni mentioned the fact to 
Thakur Anrudh Singh. Inconsequence 
of this Jangi Singh was sent for.. The evi¬ 
dence of Panna and Chunni as well as that 
of Thakur Anrudh Singh is on the recordi 
After this the appellant made a statement 
to Anrudh Singh. We now come to the 
evidence against him. The main witness 
against him is Jangi Pasi who has de¬ 
posed that he was the man who brought 
the peras. He says that he received them 
from the appellant who told him to stale 
that they had come from a person who was 
perfectly innocent Chhutku l^andit of Bij- 
wamau and that he handed them to Ram 
Lai. There is further the evidence of 
Thakur Anrudh Singh that the appellant 
confessed to him that he had sent the peras 
in tins manner to his two brothers and 
had poisoned them. -The medical evidence 
establishes beyond the possibility of doubt 
that these two men died as a consequence, 
of poisoning with arsenic. Arsenic was 
found in their viscera. Arsenic was also, 
found in the uneaten peras. 1 he first point, 
that we have to discuss is whether tlie 
statement, which the appellant is proved 
to have made to this respectable and re-, 
liable witness Thakur Anrudh Singh, is 
admissible in evidence. We. find clearly 
that the statement is admissible in evi¬ 


dence. We do_^ not agree with the learned 
Sessions - Ju^ge in hlfe doubts- as to -whether 
the appellant was or was not in Police 
custody when he made the statement. 
Upon the facta we find clearly that hewas 
not in Police custody when he made the 
statement. We believe that he made this 
confession to Thakur Anrudh Singh and 
that this confession was not obtained as 
a result of dhress or undue influence. It 
is very reliable and valuable evidence 
against him and upon this confession alone 
we would find him guilty, but apart from 
that we see no reason to distrust the evi¬ 
dence of Jangi in respect of the bringing 
of the peras to Ram Lai. It is true that 
Jangi was probably an accomplice but 
his evidence upon the point is clearly 
corroborated and is admissible against 
the appellant. The learned Counsel for 
the appellant, who put forward the best 
case that_ could be put forward for his 
client, laid stress amongst other points 
upon the improbability of a Brahman re¬ 
ceiving sweets from the hands of a low 
caste man like a Pasi. favveets, however 
can be taken from the hands of a man of 
lower caste and we notice that in the 
present . instance the incident does not 
seem to have struck any one as unusual. 
In the first report made by the chaukidar 
it is stated distinctly that Ram Lai had 
said that a Pasi had brought the sweets 
He made this statement to Suraj Bakhsh.* 
Buraj Bakhsh is also a Brahman and Suraj 
Bakhsh does not appear to have considered 
that there was anything unlikely in the 
story of sweets having been taken from 
the hands of a Pasi. It would further be 
noted that the learned Sessions Judge an 
officer of considerable experience, who has 
tried the case carefully and well, is him¬ 
self a Brahman and he does not appear to- 
have considered that there was any necu- 
harity in tiie story. For the above reasons 
we dismiss the appeal and confirm the 
conviction In respect of the sentence 
theie IS nothing to be said in favour of the 
appellant. He is a man of 30, who in a 

treacherous and cold-blooded maAner poison¬ 
ed his own brothers. We confirm the sent¬ 
ence and direct that Sheo Balak be han^ 
ed by tiieneck till he be dead. ^ 

confirmed. 


• r 
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CALCUTTA HIGH COURT. 

Criminal Revision No. 577 of 1926. 

August 17,1926. 

Pres&nt:—'Mr. Justice Mukerji and 

Mr. Justice Roy. 

BADU MIR AND ANOTHER—AcCDSED— 

Petitioners 

versus 

EMPEROR— Opposite Party. 

Cr P C (Act Vo/ 2898), ss. 210, IIS—Registration 
under Crimnal Tribes Act—SecuritJj proceedings, 
of-Criminal Tribes Act (III of 1911), s. 4, 

*^\VhUe'the control that is obtained over a person by 
registering him as a member of a criminal tribe is 
sufficient to prevent him from committing many of 
the acts for which preventive action under Ch. vIII, 
Or P 0 may be necessary, he has notwithstanding 
such control enough liberty left in him to pursue a 
career of crime bringing him within some of the 
da (dUo (c)ofs. 110, Or. P. C..orto prove himself 
dangerous to society within the meaning of cl. (/) of 

that section, [p. 234, col. 2.] u k k 

The question whether a person who has been regis¬ 
tered as a member of a criminal tribe, can be pro^ed- 
iraeainst under s. 118, Cr. P. C.. depends, therefore, 
on the facts and circumstances of each particular case. 
Each case has to be scrutinised on its merits, the in¬ 
formation upon which proceedings are asked for being 
banned and the question whether preventive action 
is called for or not being considered, due regard 
iTAinrT also had to the consequences which m most 
wses^’will inevitably follow, namely, that there would 
be failure to furnish sureties. If such proceedings 
a^eartobe necessary in view of the exigencies of 
anv particular case, evidence of general repute which 

ts bound to be affected m a large measure by the 
very fact of the person proceeded against bemg a 
nf a criminal tribe, should be, if at all, 
acted upon with great caution and scrutiny, [p. 231, 

‘'“The facfthaTthl'^eputation of sucli persons con¬ 
tinued the same as it was when they were registered 
li;„mhprs of a criminal tribe is no ground for 
Ukhig further preventive action The important 
Uiiig in ancli cases is to see W'hat hey have done 

after such registration, ip. -35, col. 1.] 

Criminal revision against an order of the 
Sessions Judge, Mymensing dated the 21st 
Aoril 11 ) 26 , confirming that of the Sub- 
nivisional Magistrate, Mymensmg, dated 

the 15th March, 1926. m i t a 

Rnhu Surtsh Chandra Taluqdar and 

M^^hidra Kumar Ghosh, for the Petitioners. 

Babu Pro/tiUa Chandra Chakrabarti/, for 

the Opposite Party. 

TUDGMENT.-The two petitioners in 
Kona favour this Rule has been issued 

bound down under s. lib, Cr. P. 
to brof good behaviour for 3 years, 
eaih ^ a bond of Es. SOO with two sureties 
? the like amount. One of the grounds 

fi Jhe Rule is to the effect that the pro- 
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ceedings were inexpedient or illegal in 
view of the fact that the peytitioners had 
already been registered as members of a 
criminal tribe. The other ground on which 
the Rule has been issued is to the efect that 
the security demanded is excessive. 

In support of the first of the grounds 
reliance has been placed upon -±he decision 
of this Court in the case of Ghulam Rasul 
V. Emperor (1). In that case the question 
of legality or propriety of instituting pro¬ 
ceedings under s. 110, Cr. P. C., against per¬ 
sons who had already been registered as 
members of a criminal tribe came up be¬ 
fore this Court for consideration. The 
learned Judges declined to quash the pro¬ 
ceedings in that case as the facts had not 
yet been gone into in the trial Court. 
Richardson, J,, expressed the view that 
while it could not be laid down as a fixed 
and immutable rule a person who has 
once been registered under the Criminal 
Tribes Act cannot be proceeded against 
under s. 110, Cr. P. 0 , the fact of such re¬ 
gistration was an important factor which 
should be taken into consideration before 
au order is made binding down under s. 118, 
Cr. P. C., a person so registered. Huda, 
J., was of opinion that the proceedings 
were inexpedient as the control which is 
obtained over a person as soon as he is 
brought under the Criminal Tribes Act 
should ordinarily be sufficient to attain the 
preventive object which s. 110 Cr. P. 0., 
aims at, and also because the inevitable 
consequences of demanding surety from 
such a person would be to send him to Jail. 

Having examined the provisions of the 
Criminal Tribes Act (III of 1911) and pe¬ 
rused the rules framed thereunder it seems 
to me that while the control that is obtained 
over a person by registering him as a mem¬ 
ber of a criminal tribe is sufficient to pre¬ 
vent him from committing many of the acts 
for which preventive action under Ch. 
VIII of the Or. P. 0., may be necessary, he 
has, notwithstanding such control, enough 
liberty left in him to pursue a career of 
crime bringing him within some of the els 
(a) to (e) of s. 110 or to prove himself 
dangerous to society within the meaning of 
cl. (f) of that section. Each case, therefore, 
has to be scrutinized on its merits, the in¬ 
formation upon which proceedings are ask¬ 
ed for being scanned and the question whe^ 

* 

(1) 48 Ind. C&B. 510; 20 Or. L. J. 30. 
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ther preyentive action is called for or not P* 0., against the two petitioners is dis- 
being considered, due regard being also charged. 

had to the consequences which in most a. n. a. Rule made absolute. 

cases will inevitably follow, namely, that 
there would be failure to furnish sureties. 


If such proceedings appear to be necessary 
in view of the exigencies of any particular 
case, evidence of general repute which is 
bound to be affected in a large measure 
by the very fact of the person proceeded 
against being a member of a criminal tribe, 
should be, if at all, acted upon with great 
caution and scrutiny. 

The proceedings in the present case alleg¬ 
ed that the petitioners are by habit dacoits, 
house-breakers and thieves and associate 
themselves for the purpose of committing 
those offences and are so desperate and 
dangerous as to render their being at large 
without security hazardous to the commun¬ 
ity. The two petitioners were registered 
under s. 4 of the Criminal Tribes Act in 
December 1924 and the proceedings under 
8 . 110, Cr. P. 0., were started in October, 
1925. The evidence of general repute that 
has been adduced against the petitioners 
is not of much importance, firstly, because 
they are members of a criminal tribe and 
secondly because they may have had the 
same reputal^^u when they were registered 
under s. 4, an J the fact that their reputa¬ 
tion continued as before does not show that 
farther preventive action is necessary. The 
important thing is to see what these two 
persons may have done after such registra¬ 
tion. On this point the evidence is singu¬ 
larly weak. As against the petitioner Badu 
Mir there is only the fact that in February 
1925 his name was mentioned in the First 


OUDH CHIEF COURT. 

CaiuiKAL RBVisiOii No. 50 OP 1925. 

May 25, 1925, 

Present: —Mr. Justice Raza. 

EKADASHI AND oTHEBs—A ccosed— 

Applicants 

versus 

EMPEROR— Opposite Party. 

Penal Code {Act XLV of 1860), s. ll,7~Unlawful 
assembly — li^out of 17 members acquitted for want of 
identification—Other men, whether members of unlaw¬ 
ful assembly—Omission to state common object in 
charge, e^ect of. 

The mere fact that 14 out of 17 men. charged with 
being members of an unlawful assembly are acquitted 
at they were not satisfactorily identified does not 
vitiate the conviction of the others for being members 
of an unlawful assembly, [p. 236, col. 1.1 

The omission to state the common object in the 
charge does not vitiate a conviction if there is evi¬ 
dence on record to show it. [t6ici.] 

Application for revision of an order of the 
Sessions Judge, Lucknow, dated the 22nd 
April, 1926, dismissing that of the Special 
Magistrate, First Class, dated the 8th March, 
1926. 

Messrs. R, F. Bahadurji and H. C. Dutt, 
for the Applicants. 

The Government Advocate, for the 
Opposite Party. 

<1 (JDGiyiKNT.—This is an application 

in revision against an order of the learned 
Sessions Judge, Lucknow, dated the 22nd 
April 1926. 


Information in connection with a dacoity, 
in which it was alleged that he was recog¬ 
nized as one of the culprits. He was not, 
however, sent up for trial in that case. As 
regards Tear Bap alias Asr&i Khan he ap¬ 
pears to have been implicated by evidence 
of doubtful value in a dacoity which took 
place in March, 1925. This man at the 
time of his arrest appears to have had a 
dao .ia his hand, and taking the worst 
view of the evidence, was about to commit 
an assault on the Sub-Inspector when he 
was on the point of arresting him. It is 
hard to say that these materials are suffi¬ 
cient to bind down the two petitioners 
when they are already registered members 
of a criminal trib«. 

,W© accordingly make the Rule abso¬ 
lute. The order passed under s. 118, Cr. 


X uo ui9(jui>c XU mis case reiaies to some 

trees in a grove called Imambagh in village 
Kakauli. The disturbance occurred over 
the matter of gathering fruits of seven 
mango trees in the said grove. Mirza Abid 
Husain had a 6 annas odd share in the 
village and Imdad is his ziiladar. Ekadashi 
ia a thekadar from the other co-sharers of 
the village. It has been found that the 
ziiladar went to the grove taking some 

and labourers with him to gather 

the fruits which were to be divided rate- 
ably between the co-sharers. His labourers 
were unarmed and no aggressive inten- 
tion could be inferred from what he did 
on that occasion He and his men coi- 
menced he work of gathering the irTls 
before Ekadashi and his party arrived at 
the spot. What he did oa tL^ oeXoa 
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was resented by Ekadashi.,and his meiv 
Ekadashi went t6 the place with* a con-* 
siderable following and many of them^werd 
armed mih lathisi' He went there with 
the purpose of restraining the zilladar 
from giving effect to his rights, or of 
interfering in some way with Ijim in his 
exercise of them. The zilladar insisted on 
bis rights and was thereiiponj. attacked 
with his party by a hiimber. of men-whohad 
come with Ekadashi.,.. The zilladar s party 
was badly beaten. The blow which 
Ekadashi received was struck in self-de¬ 
fence. On these findings the learned Ses¬ 
sions Judge was of opinion that Ekadashi 
and his paity had committed the offence of 
rioting. 


The learned Sessions Judge acquitted 14 
men on the ground that they were not 
satisfactorily identified. He, however, con¬ 
victed and punished the ^emainin^^ ‘6 men, 
namely, Ekadashi, Chet Ram and Hanoman. 
The present application for revision has 
been filed on behalf of these very men. 


In my opinion there is no force in this 
revision application. On the facts as found 
by the learned Sessions Judge, I am of 
opinion that Ekadashi end the men of his 
party were or became members of an un¬ 
lawful assembly and committed the'offence 
of rioting. The applicants’ learned Counsel 
contends that when 14 men were acquitted 
by the learned Sessions Judge, there could be' 
no unlawful assembly and fio the applicants 
should be acquitted. I am not prepared td 
accept that contention The mere fact that 
the men who have been acquitted were 
given the benefit of doubt as Ihey were 
noteatisfaclorily identified dcesrot establish 
that Ekadashi had only two men with him 
at the time of the occurrence. The fact is 
that his party was a parly of many men 
and all of them became -members of an 
unlawful assembly as held by the lea'rned 
Sessions Judge. It is also contended that 
the common object was not mentioned in 
the charge. I have examined the charge. 
It is not, of course, happily worded, but it 
appears to be sufficient-for the purpose of 
this case. It should be borne in mind that 
omission to state the common object in 
the charge does not vitiate a conviction if 
there is evidence on record to show it. So 
far as I see the charge is satisfactorily- 
made out against the apr-Hcanls and they 
w'ere rightly convicted and punished under 
a. 147, Indian Penal Code. 1 do not think 
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that the sentences are excessive under 
dirciifiistanhes of tlie' c^dr '' ■. ^ . 

' ''Hence I reject this^application. ’ ’ 

‘ ■U‘. H.-, ' lA'pplitdtioiirejecud^'''' 
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, i HIOH* COURT; 

‘ADMitriaD GRiMiNAi/ AppEALS*N6s;-^93^'35fi^ 
-- 357 opT 926. .v‘ - i 

'’August 17j 1926'. 

Present :—Justice Sir George Glaus Rahkih'J 

' ' " 'Kt., and Mr.''Justice Duval.' ' 

EASANTA K-UMAR'GOSSAIN—- - 
accused—Appellant ■ 

' ’ ■ ■ ixersus ' '' '' ‘““dt 

■ ’'EMPEROR -^Respondent." "t 

Ptnal Codt. (Atl XLV' of }860),^ssr-.107,'.S66^ 

KidnappinQ—Abttmentt 'Uikat.constituUs-^.ury, 9)erdict 

of^based on speculation-:-Appellate .Court's power.Aq 
set aside verdict. - ‘ 

Aa'Appellate Courl’is entitled to set aside ‘thd’-veri 
diet of a Jury where their mfexettcie is a’ matter* £>i 
speculation and there jis not sufficient evid^cej tp 
support; their conclusion, [p. i38, col. 1.]' . , . r 

in the penal law of India there is no such category 
as^m accessory after the fact. [p. 237,-col. 2'] ' 

The evidence' against the accused in connedtion 
AVithp charge under, s. 3G6, ^ PenakCode, was to-thd 
following elicct:-rii and hi^ wife L lived-in MaldSi 
District, ii who was'at Dinajppre come back to Maldft 
and told his wife that lie had- got '‘sd’k at Dihajpord 
and wanted.to take her with'hinWto cook’•for'hiril 
and in t'lat way induced her to leave: Malda.for-Dinaj'f 
pore. When they got to. the sttUion they-were met 
by S and went to the liouse of X. When' L enquired 
why she’ was brought there she was told by K tha^ 
B had sold her.to5 -for Rs.' ISO and that iS would 
make her iiapi>y, S was also said, to. have asked her 
to.come and live with ,him: . 

Held, that upon this evidence the Question.wfiicli 
tlie Jury had to answer was wliether the offence’dif 
llic husband under s. 3GG.'was abetted-by S.=and K 
under s. 107, Penal l.'ode, and not wliether had 
made immoral proposals .to her qr that ii’was , a 
brothel keeper, and there being no evidence of sucli 
abetment the verdict of the Jurv convicting'^ and 7C 
could not , be upheld, .[p. 238, cul. 1.] ' ' 

Criminal appeals against an order of the 
Sessions Jud ge, Dinaj pur, dated • the 22nd 
April 1926. .o 

Babus. t/ati.s Chundar Guka^Sajani Kcvdit 
Nag and Suresh Chandra Talukdar^jfor 

the Appellant in Appeals Nos. 356 and 357 
of 1926. - , 

Babu Debcndra Nardyan Bhattacharyyar 
for the Respondent. • , • 

JUDGMENT. 

Rankin) J.—These are three appeals' 
by tdiree pejsoiie'in connection with a charge 
under s. 366 Indian Penal Code, Theapdel- 

lant in AppeuT No. 293'is Ba8anta..Kufii«r 

• - A .. . c. ..O 1 .1 
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[9^1. G. 19^7]- 

*r * 

Gfoasal'a w^o '.h the liusband'bf'the worrian; 
La'chhmi iyho is said to have been abdueted. 
with ifiteht that she might be compelled 
or with the knowledge that it was likely' 
that she might be, compelled to marry a 
person or in order that slie might be forced 
or seduced to ilUct intercours. The appeT 
laat in Aopeal No. 356 is a woman named 
Kumud Baisnabi who lives in Dinaj pore and 
the appellant in Appeal No^ 357 is a man 
called’ Surendra Saha. It appears that 
Basanta and his wife-Lachhmi live in the 
Matdah'. District and the case against the 
appellants is shortly this, that Basanta hav- 
ing._been at Dinaj pore came back to, the 
Maldah District where his wife was and 
told her that he had got work at Dinaj pore 
and wanted to take her with him to cook 
for hinrf.and in that way induced herto leave 
Maldah for Dinajporeon the 26th October 
l')25 arriving at Dinaj pore on the i7th. The 
ca^e is that, when they got to the station, 
they were met bySurendra and they all went 
to the house of Kumud the other appeD 
lant and, when Lachhmi got there, she en¬ 
quired why she was brought to such a 
house and where her husband had found, 
work. She wa^ told by Kaniud that her 
husband had sold her to Surendra for 
RS- 150 and that Surendra would give her 
presents and make her happy, Surendra 
is said also to have told her that and to 
have asked her to come and live with him 
on that footing. This is a case in which 
the question arises whether there was more 
than a scintilla of evidence to go to the 
Jury on certain questions of fact. The 
learned Judge stated that he thought the 
case against Kumud and Surendra to be 
exceedingly weak and, in his charge, he told 
the Jury very broadly that he thought that 
the evidence was entirely insufficient; and 
the way he put the case to the Jury was 
roughly this:, He says that, in the first 
place^.there are a good many things to be 
said by way of discount of . Lachhmi s 
evidence. It seems that she had given: 
false evidence in a Court, of law before; 
it seems that she got into trouble as regards 
seeing a certain man during her husband’s 
absence. She says that she met and re¬ 
cognized Surendra at th»*. station ; but that 
IS, extremely doubtful. AVhen she was found, 
crying outside Sureadra's house by ,thq 
constables she told the story which .aha, 
tells now more or less , and the learned-. 
Ji^ge left the case ' ■ the Jury upon this.. 
ba^is that,"if the Jury were satisfied to’ 


Mr 


believe every thing that Lachhihi' said 
then the question arose for their considera- 
tiop. whether, they might not infer from 
what she said that before her husband 
had gone back to the Maldah District., from 
Dinajpore he had mad.e an arrangement 
with Kumud and Surendra for the sale of 

I ^ * 

his wife to Surendra—an arrangement under 
which they must have known that the 
wife could not be induced to come to 
Dinajpore except by deceitful means. The. 
learned Judge did his best to ,dissuade 
the Jury from going to such an extreme 
as that; but in spite, of what he said the 
Jury apparently took the view and con-- 
victed all the three, appellants—the hus¬ 
band, Kumud and Surendra. , 

Now,, it has been very clearly stated 
before us by. Mr. Bliatta.charjee who appears 
for. the Grown that the Criminal Act under 
s. 366, Indian Penal Code, was committed 
in the Maldah District at the time' when 
the husband and the wife left that Dist¬ 
rict to go by train to Dinajpore. , He con¬ 
cedes also that in our law there is no such 
category- as accessory after .thefact. Con¬ 
sequently he says that it was open to the 
Jury to conclude that, -before the husband 
went back to Maldah to bring his wife. 
Kumud aud Surendra had agreed, with 
him that, he would get-his wife away by 
deceitful means in order that, she might 
bo sold to Surendra. To my mind, that is 
going a very long way as an inference of 
fact and, in my , judgment, this case is 
one in, which the correct view to take is- 
that, on the evidence, there is a scintiila 
oE evidence and no more to that effect ' 
It. has to be remembered at first that everv^ 
thing depends upon believing to the last 
letter every word that Lachhmi said. What 
does then Lachhmi say? She says “We 
reached Dinajpore just before dav* hVhi- 
There a _ Hindu Bhadraloke met us and 
put me in a female waiting room Pmm 
there he took me to Kumud Baienabi^ 
house where we stayed once, before in con 
necuon with the case My husband came 

wth us ..,.My husband, -Suren 

Kumud Baisnabi were the three nen 
tKere at the time besides myself 
Baisnabi mentioned .Snre^J- naine S 
was the man who met. us at the 
and took us off the train T ®l-ation. 

Kumud where my husband had got^w^^k 
and where was. he.now. She said® h u’’j' 
no work and no lodging but 

been brought for my®advantage. She sat 
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‘you will be happy and you are a lucky 
woman’.” She said then that “the man 
who took you off the train whose name is 
Suren has bought you for Rs. 150. She 
promised me that he would give me money 
and ornaments and settle property on me. 
Then Suren spoke -to me and promised 
me all sorts of thing. My husband also 
tried to make me agree to the proposal. 
I said what have I done wrong that you 
should sell me. He said this is my will 
and you must do whatever I will tell you 
I protested. I asked him if he was leaving 
me for ever and he said yes and I asked 
him to take me before the Magistrate.” 
Upon that evidence, the question is not 
merely whether the Jury were satisfied 
that Surendra made immoral proposal to 
the woman at Dinajpore or whether the 
Jury were satisfied that Kumud was a 
woman who kept a house of a disorderly 
and disreputable character but the question 
which the Jury had to answer was whether 
it was shown that the offence of the hus¬ 
band under s. 3b6. Indian Penal Code, was 
abetted by Surendra and Kumud under 
8 . iU7, IndianPenal Code ; and the only way 
in which that can be made out is by holding 
upon the girl's evidence which I have read 
that there is sufficient proof that before the 
husband left Dinajpore for the Maldah 
District he had a bargain with these people 
to that effect, that they knew that the girl 
could not be brought to Dinajpore except 
by deceitful means and that, therefore, they 
abetted the offence under s. 36t>. On the 
whole, I am of opinion that this cpe 
comes under the class of cases in which 
the Court is entitled to say that that in¬ 
ference by the Jury is a matter of specu¬ 
lation and that there is no sufficient evi¬ 
dence to entitle the Jury so to hold. 
For that reason, it appears to me that the 
appeals of Kumud and Surendra must be 
allowed and their canvictions must be 
set aside altogether. If they are in Jail, 
they must be released at once. If they 
are on bail, their bail bonds will be can- 

*^^WUh regard to the husband Basanta, 
nothing in this case leads me to suppose 
that the Jury were wrong in their view 
of his conduct. The learned Judge has 
sentenced him to five years rigorous im¬ 
prisonment and, in my opinion, that is 
not at all too severe a sentence. The evi* 
dence against him appears to me to be such 
that the Jury having accepted it no Court 

4 


could possibly set aside their verdict. I 
see no error or unfairness in the charge 
so far as he is concerned. His appeal, 
therefore, must be dismissed. 

Duval) J.—I a2:ree. 

A. N. A. Appeals Nos. 356 and 357 allowed: 

Appeal No, 293 dismissed. 


OUDH CHIEF COURT. 

Criminal AppesL No. 290 op 1926. 

August 5, 1926, 

Present;—Sir Louis Stuart, Kt., Chief 

J ud ge. 

DAULAT NAI and others—Accused— 

Appellants 

versus 

EMPEROR— Respondent. 

Penal Code (XLV of 1860), ss. U7, 11,9, S25, 395^ 
Communal not—Common object to hurt Hindus and 
rob their shops and houses—Persons johiing disturb- 
ance, lohether guilty both of rioting and dacoiiy— 
Sentence—Religious disturbance—Riot and dacoiiy— 
Indignation against outrages upon sacred places— 
Leniency in sentence—Guiding principles 

Where it is established that the common object of 
certain Muhammadan rioters was both to hurt anv 
member of the Hindu community whom they might 
happen to find and to rob the shops and houses of the 
Hindus, any person who is proved to have taken a part 
in the disturbance is guilty not only of the offence of 
noting but also of the offence of dacoity. [p. 239, col. 2.] 

In awarding sentence in a case of riot and dacoity 
committed while the accused were smarting with 
indignation against the outrages upon their sacred 
places every allowance should be made for their feel¬ 
ings and a comparative leniency shown, though they 
must be p^ished adequately, it being also taken into 
consideration that the persons injured in the riot and 
robbed had no share in desecrating the holy places 

and were made to suffer for the sins of others. Td. 240. 
col. 1.} ' ' LT » 

Criminal appeal from an order of the 
Additional Sessions Judge, Bahraich, dated 
the 12th July, 1926. 

Mr. H. Husain^ for the Appellants. 

Mr. G. H. Thomas, Government Advocate, 
for the Respondent. 

JUDGMENT. —On the 28th September 
1925 a serious disturbance occurred in the 
town of Jarwal in the Bahraich District, 
in the course of which many persons were 
alleged to have been seriously injured. 
Amongst them one man Ram Bhajan sue-* 
cumbed to his injuries. It is further al* 
leged that in the course of this disturb* 
ance property was taken from several per* 
sons. Forty-five men were committed to 
Sessions on charges of riot, dacoity and 
grievous hurt. An Additional Sessions and 
Subordinate Judge was appointed to hear 
and decide the case, He commenoed thQ 
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hearing on the 6th April 1^326 and delivered 
judgment on the i2th July, 1926. Recon¬ 
victed 22 persons of those committed to 
Sessions and acquitted 23. Out of the 22 
persons convicted 17 have appealed, the 
remaining five persons convicted have not 
appealed. At the outset I put on record 
my appreciation of the care and intelligence 
shown by the learned Sessions Judge in 
the trial of the case and in the judgment 
which he delivered. He has given such a 
clear account of the origin of the disturbance 
and the various stages therein that it. is 
not necessary for me to state more' than 
the substance of the case. Put shortly, 
the disturbance originated through the 
ill-feelings between the Hindus and the 
Muhammadans of Jarwal. On the 25th 
September 1925 it was discovered that 
certain persons had desecrated holy places 
of the Muhammadans in an outrageous 
manner. The carcass of a pig had been 
thrown inside a small mosque near the 
school building in a suburb of Jarwal 
called katra and the severed head of a pig 
had been thrown into a mosque in Jarwal. 
The indignation amongst the members of 
the Muhammadan community in the town 
was, as was natural, considerable. Reports 
were made to the Police and to the higher 
authorities. The authorities took imme¬ 
diate steps to inquire into the matter. On 
the 26th September 1925 a Muhammadan 
Deputy Magistrate and a Muhammadan 
Circle Inspector of the Police arrived at 
Jarwal and took precautions to prevent 
disturbance^. On the 28th September 1926- 
the District Magistrate of the Bahraich 
District, a Muhammadan gentleman, arriv¬ 
ed at Jarwal and did his best to assuage 
the feelings of the Muhammadans but un¬ 
fortunately, as soon as he left, a riot broke 
out. In the hearing of the case it was 
alleged for the prosecution that the Muham¬ 
madans of Jarwal were the aggressors in 
this riot. For the defence it was alleged 
that the Hindus were the aggressors. The 
learned Sessions Judge has found, after a 
careful examination of the evidence, that 
the Muhammadans were the aggressors. 
Undoubtedly they had had considerable 
provocation in the desecration of their holy 
places, but the fact remains that members 
of the Muhammadans community in large 
numbers made a deliberate attack upon 
Hindus in Jarwal and in certain instances 
committed decoity. I agree with the view 
(ak^n bj? the learned Sessions J udge that 


it is established that the common object 
of the rioters was both to hurt any mem¬ 
ber of the Hindu community whom they 
might happen to find and to rob the shops 
and houses of the Hindus, and that in 
these circumstances any person who is 
proved to have taken a part in the dis¬ 
turbance must be found guilty not only of 
the offence of riot but of the offence of 
dacoity. The main consideration in this 
appeal is whether the learned Sessions 
Judge has in each individual case decided 
correctly upon the facts, that each appel¬ 
lant has been proved to have taken part 
in the riot. It is a matter of very great 
difficulty in cases of this class to sift the 
evidence, and to ascertain what evidence 
is true and what evidence is false. The 
learned Sessions Judge has, however, over¬ 
come these difficulties in the admirable 
judgment which he has recorded. I have 
had the advantage of being taken through 
the record by the learn-ed Counsel for the 
appellants who has devoted a great deal 
of care to the preparation of his brief, and 
who has discussed the evidence intelligent¬ 
ly and well. He has not, however, been 
able to shake the conclusions of the learned 
Sessions Judge in the case of any person 
who has been convicted. The task of an 
Appellate Court in a case like this is very 
greatly lightened when the sifting of the 
truth from the falsehood has been done with 
the care and intelligence which has distin¬ 
guished the work in the present case. The 
learned Counsel for the appellants has been 
forestalled in his task by the Sessions 
Judge himself, who has examined very 
carefully and very closely every piece of 
evidence against every individual accused 
person; and, where he has found it very 
unconvincing or where there was any room 
for a reasonable doubt as to the complicity 
of the person accused, he has taken the 
proper course of acquitting that person. But 
in the end he found 22 persons guiltv out 
of 45, 17 of whoni have appealed It is 
unnecessary for me to go into the details 
of each individual conviction because I 
have only to say that I am in complete 

agreement with what the learned Sessions 

Judge has said m each particular case and 

I find that all the appellants have been 
rightly found guilty. “ 

question of sentence. 
The a.wardmg of sentences in a case such 
as this 13 also no easy task. It must be 
remembered very clearly that the in“rwh 9 





liave bsea convicted were smarting, with in¬ 
dignation against the outrages upon their 
sacred' places, and every allowance should 
be made for their feelings, . If they had 
committed a riot such as this without pro¬ 
vocation they would have deserved very 
severe sentences. But it is a good argu¬ 
ment for a comparative leniency, in sen¬ 
tencing that they were suffering from what 
1 have no hesitation in describing as a 
■gross outrage on their religious-feelings. 
At the same time they must be punished 
adequately. There is absolutely nothing 
to show that any ©£■ the_ unfonunate per¬ 
sons, who were injured in this riot and 
whose property was robbed, had any shpe 
or part in the placing of the dead pigs 
in the holy places.. There is every reason 
to suppose that they were made to suffer 
for the sins of others, and this fact must 
be taken into consideration. TheTearned 
Bessions -Judge appears to me to_ have 
awarded the sentences with thesame intelli¬ 
gence that he has shown in sifting the 
evidence. To the persons we took more 
serious part in the affair he has given total 

sentencesoftwoyears’rigorousimprisonment 

and to those whose participation was of less 
degree he has given lighter sentences rang¬ 
ing from 6 months to one month; and only 
amounting to nominal sentences in the case 
of the five persons who have not appealed. 
I see no reason to interfere with these 
sentences which appear to me to fulfil all 
the conditions which should be fulfilled in 
a case of this nature. They are sufficiently 
severe to show the inhabitants of Jarwal 
and of other -places that conduct such as is 
ahnwn bv the Muhammadans . of. Jarwal 
will not be tolerated and will be met with 
sufficient punishment. But there has been 

a considerable reduction of sentence to 

mark that the Muhammadans had received 
severe provocation. I dismiss these appeals. 

Q g Appeals dismissed A. ■■ 


LAHORE HIGH COURT. 

CamiNAL Appeal No. 870 of 1926. - 
];^ovember 8, 1926. 

Present;— Mr. Justice Agha Haidar. ' 

YaUU—Accused—Appellant 

versus 

emperor—Respondent;^ 

Criminal irial-Evidf.nce--pocum^t prepared iby 

police. durin{,nnvc3tigatipn, admissibility of. 


A document .which is not evidence, does.no.t become 
so by being formally proved and exhibited in' the 
cAss. A document prepared'by the ’Police durihg 
the investigation cannot, therelore, be treated as' evi¬ 
dence even though formally proved. ''j 

Criminal appeal from an order of. the 
Sessions Judge, Shahpur at Sargqdha,dated 
the 24th June, 1926, 

JUDGMENT.— Yaru has been convict^ 
ed and sentenced to a term of five years’ 
rigorous imprisonment including three 
months’ solitary confinement and action has 
also been taken by. the learned Sessions 
Judge under 565, Cr. P. C. He has ap¬ 
pealed from Jail, The charge against him 
was under s. 37fi jead with s. 75, Indian 
Penal Code. He had three previous con¬ 
victions against him, the. last convic¬ 
tion being dated the 28th August 1919, 
under s. 379//5 for three years', rigorous 
imprisonment. I noticed on going through 
the record that certain documents which 
the Police—in this case a Head Constable— 
had prepared during the course of in-vesr 
tigation have been treated- as evidence in 
that the witnesses who have come forward 
on behalf -of the prosecution have been 
formally called upon to prove . them by 
the identification of the signatures which 
they affixed upon them. This course was 
entirely erroneous and illegal and the 
learned Sessions Judge was mistaken in 
considering that those documents were 
evidence and could be looked into after 
they had been formally proved by witnesses. 
A document which is not evidence does 
not become so by being formally proved, 
and exhibited in the case. One of these 
documents, Exhibit P B is specially referred 
to in the order of the Sessions Judge. TKe 
procedure was to say the least of it,* ex? 
tremely irregular and it is .tOr be. hoped that 
it would not be repeated. 

However, I have gone through the-record 
carefully and,in my opinion, after eliminat*. 
ing these, documents from consideration 
the guilt of the accused is proved by the 
prosecution witnesses and all the links in 
the chain of evidence against him arc 
complete. Accused is,an. old man, and,, 
according to the record, not in robust 
health but having regard to his preyiouq 
history it cannot be said that the sentence 
passed upon him is unduly severe, . The*; 
appeal is dismissed. 

A, N. A. Appeal.dismissedtr-^. 
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MADRAS HIGH COURT, 

Civil Miscellaneous AppEALiNo. 307 

ofj1»24 and^ Civil -Miscellaneous Appeal 

No. 91 OF 1925. 

September 23, 1926. 

. Present:—rMr. Justice Devadoss and 
Mr. Justice Sundaram Ghetty. 
RAGHAMADUGU. RANGIAH-and others 
—Respondents—Appellants 

- i .versus 

' ,Y. V. APPAJI Ra.O~Petitioner— 

■r Respondent. 

<, Provincial Ii^solvcncy Act (V^ of 1920),$$. SS\ (7), 5S — 
Alienation by insolveyit less than two years befoi'e date 
of -presentation of petition and more than two years 
from date of adjudication, application to set aside, 
whether maintainable—Construction of Statutes. 

An application to set. aside a voluntary transfer 
lies under, s. 53 of the Provincial Insolvency Act, even 
if the transfer is more than two years from the date 
of the order of adjudication if it is within two years 
from the date of the presentation of the petition on 
vchicli the adjudication was made. [p. 241, col. l.j 

SMtion 53 is based: upon. the corresponding provi¬ 
sion in the English Act. and in. interpreting s. 53, 
the -Court may take into consideration what the Law 
of Bankruptcy is under the English Act. Section 28 
(7) controls the provisions of and must be held to 
govern s. 53. [p..241, col. 2.] 

Sahkaranarayana Aiyar v. Alagv'i Aiyar (1), 
Rakkal.Chandra Purkait v. Sudhindra Nath Bose (3) 
and Sheo Nath.Singh v. Munshi Ram i4) followed. 

Nagindasy. Qordhandas (5) and Ghulam Muhammad 

T. Panna ^am (6), not followed. 

Ex parte Clough,In re Reis (2), distinguished. 

.Courts.should construe the provisions of legislative 
enactments in such a way as not to impute inconsist¬ 
ency to tlie Legislature, [p. 242, col. 1.] 

Appeals agaiDSt the orders of the Dis¬ 
trict Gourt, Anantapur, in I. A. No. 271 of 
1921, in I. P. No. 3 of 1920. 

Mr. K. Krishnaswami Iyengar, for the]Ap- 

• ^ * 

pellants. 

Mr. B. Somayya, for the Respondent. 

JUDGMENT.— These ^ appeals are 
against the order of the District Judge of 
Anantapur annulling certain transfers of 
property under s. 53 of the Provincial Insolv-, 
ehey Act. It is contended for the appel- 
lahts that s. 53 of the Act does not apply 
as 'the transfers of property were more thap ' 
tviro years before the date of the adjudi¬ 
cation of the insolvent. It is urged that 
the expression “is adjudged insolvent" can 
only refer to the adjudication of the insolv- ^ 
ent and not to the date of th presentation 
of the petition on which the adjudication 
was made. The question for determination . 
is,, does an application to set aside a volun-* ■ 
tary transfer lie under s. 53 of the Pro¬ 
vincial Insolvency Act if the transfer is 
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paore than .two years.from the date of tbe - 
order of adjudication but within tswb:years 
from the date of the presentation of ■ the 
petition on which?! the adjudication was 
made. This point is covered by authority 
so . far as pur High Gourt is concerned.. i 
In Sankaranarayana /yer vt Alagiri Jy&r 
(I) Oldfield and Sadasiva Iyer, JJ.^ consider¬ 
ed this point at, considerable.length and- 
came to the conclusion that’ the ad judication, 
referred to in s. 3tj of the old- Act 'bad-^- to 
be treated as made on the date of the prcr 
sentation of ‘the petition on: which the 
insolvent was adjudicated. It is contended 
that this decision is wrong- and.is opposed 
to the view of the Bombay and; vlj^hore 
High Courts. The argument is; that • under 
8. 53 the period of two. years is to be- cal¬ 
culated backwards from the date of adjudi¬ 
cation as the clause “ if the transferor us 
adjudged insolvent within two years. after 
the date of the transfer"can only-mean the 
date of the order of adjudication and not the 
date of the presentation of the petiliom on 
which the adjudication is made, that cL (7) 
of s. 28 cannot govern the plain meaning 
of the words in s. 53, and if -the Legislature 
intended that the two years'should be; cal¬ 
culated backwards from the date,-of i the 
presentation of the petition, the expression 
“is adjudged' insolvent" would .not;-have 
been used, for in s. 54 it is clearly enacted 
that the transfer should be within-three 
months of the petition presented - for ad¬ 
judication. No doubt there is a difference 
between the wording of s. 53 and that of 
8. 54, In 8. 53 the clause is “any. transfer.,.-'^ 

..shall .if the transferor: is* 

adjudged insolvent within two years .after; 
the date of the transfer, be voidable.. 

Section 54 is. “every .transfer of pro-, 

perty.^..shaU, if such person Js 

adjudged insolvent on a petition printed 
within three months after the date thereofe', 
be deemed fraudulent and void.-..,.;';'',.,....^; 

.” If 8- 53 stood alone, it might be con-. 

tended with someshow of reason -that>the 
expression “is adjudged. insolvent,’’- can* 
only mean the order of adjudication, but in 
cl. (7) of 8. 28 it is enacted .that “an order of 
adjudication shall relate back to and take 

effect from, .the. date of the presentation of 

the petition • on which it is . made.” The" 
question, is, does cl. (7) of s, 28 govern s. 

It 18 suggested that. cl. (7) is hot an mdeppnd':' 







24S RACHAllAi)UOU BANGIAH iJ. APPAJI PAO. [99 I, 0. 19S7] 


ent section as in the English Act and, 
therefore, it cannot be held to govern the 
provisions of s. 53. This argument is fal¬ 
lacious. Section 28 lays down the conse¬ 
quences that flow from the order of adjudi¬ 
cation. It is a general provision relating to 
adjudication and the consequences of ad judi¬ 
cation. Section 28 (7) is, therefore, a general 
clause which applies to all dealings by 
■with the insolvent unless any particular 
dealing is expressly exempted from its 
operation. 

Section 53 is based upon the correspond¬ 
ing provision in the English Act and in 
interpreting s. 53 the Court must take into 
consideration what the Law of Bankruptcy 
is under the English Act. Reliance is 
placed upon a judgment of Wright, J., in 
Ex parte, Clovgh, In re, Reis (2) where the 
learned Judge observed that there was a 
difference between the meaning of the 
TTOrds “adjudicated bankrupt" and the 
meaning of the words "becoming bank¬ 
rupt." The expression in s. 47 of the 
English Act is “if the settlor become bank¬ 
rupt." It was contended before Wright, 
J., that the expression “becomes bankrupt" 
should be held to mean “being adjudged 
bankrupt" and he construed the expression 
“becoming bankrupt" as insolvency com¬ 
mencing at the time of the first of the acts 
of bankruptcy proved to have been com¬ 
mitted within three months next preceding 
the date of the presentation of the bank¬ 
ruptcy petition. He did not accept the con¬ 
tention that the expression “adjudged bank¬ 
rupt-" meant only the actual adjudication 
of the insolvent. He only stated the con¬ 
tention that there was a distinction be¬ 
tween the use of the words “adjudged bank¬ 
rupt" and the use of the words “becoming 
bankrupt." There is no reason for overlook¬ 
ing the clear provision in s. 28 (7) in con¬ 
sidering the other sections of the Act. It 
is a well-known canon of construction that 
the Courts should construe the provisions 
of legislative enactments in such a way 
as not to impute inconsistency to the Legis¬ 
lature. Where the provisions are reconcil¬ 
able the Courts should try to reconcile. 
They should not attach importance to a 
single phrase or clause in one section and 
overlook the clear provision in other sections 
which are of a general character. There 
are exceptions to the general provision in 
8. 28, cl. (7). Section 51 which reads as fol- 

(2) (1904) 1 K. B. 451. 


lows, “where execution of a decree has 
issued against the property of a debtor, no 
person shall be entitled to the benefit of 
the execution against the Receiver except 
in respect of assets realised in the course of 
the execution by sale or otherwise before 
the date of the admission of the petition," 
contains an Exception to s. 28 (7). A 
creditor or a debtor may present a petition 
for adjudication of the debtor. The peti¬ 
tion may be returned for correction and 
sometime may elapse before the petition is 
admitted by the Court. In such cases the 
date from which the time should be reckon¬ 
ed is not the date of the admission of the 
petition but that of the presentation thereof. 
Under s. 55 which relates to bona fide 
transaction, a transaction would be held 
to be good if it takes place before the date 
of the order of adjudication and if the 
person with whom such transaction takes 
place had not, at the time, notice of the 
insolvency petition by oragainst the debtor. 
If the argument of appellants is to hold 
good a voluntary transfer made a day be¬ 
fore the presentation of the insolvency 
petition cannot be attacked if the Court 
does not adjudicate the insolvent for two 
years. The policy and the scope of the 
Insolvency Act is to prevent fraudulent 
preference and fraudulent transfers and the 
period mentioned in a. 53 has nothing to do 
with the delay of the Court in passing the 
order of adjudication. The matter might 
be taken as far as the Privy Council and if 
it takes five years for the matter to be 
finally settled by the Privy Council, could 
it be said that a voluntary transfer made 
a few days before the presentation of the 
insolvency petition could not be attacked 
by reason of the adjudication not having 
been made for a considerable time owing 
perhaps to causes over which the Court 
might not have control ? Oldfield and 
Sadasiva Iyer, JJ.,have given cogentxeasons 
for their conclusion that cl. (6) of s. 16 of the 
old Act corresponding to cl. (7) of s. 28 of 
the present Act controls the provisions of 
8. 36 of the old Act corresponding to 
8. 53 of the present Act. It is unnecessary 
to consider ail the arguments advanced in 
that case. 

I 

In Rakhal Chandra Purkait v. Sudkindra 
Nath Bose (3) a Bench of the Calcutta High 
Court held that the provisions of s. 36 of 
the Provincial Insolvency Act were to be 

(3) 52 Ind. Gas. 747; 46 0. 991; 24 0. W. N. 172, 
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read with a. 16 (6) of the Act. In Skeo Nath 
Singh v. Munshi Ram (4) a Bench of the 
Allahabad High Court concurred in the 
view taken by this Court in Sankaranara- 
yana Aiyar v. Alagiri Aiyar(l). The learn¬ 
ed Judges observed: 

.the view which we take is the view 

which was always taken from the earliest 
da, 3{;8 in the administration of the Bank¬ 
ruptcy Law for reasons inherent in the policy 
of the Bankruptcy Law, some of which 
are contained in the judgment of the 
Madras High Court." 

The case that is strongly relied upon by 
Mr. K. S. Krishnaswami Iyengar is Nagin- 
dasv. Gordhandas (5). In that case Sir 
Norman Macleod, C. J , and Coyajee, J., 
held that the point of time from which 
the two years’ period mentioned in s. 53 was 
to be calculated was the date on which 
the'Order of adjudication was made and not 
the date of the presentation of the petition. 
With very great respect we dissent from 
the view of the two learned Judges. They 
do not discuss at length the point whe¬ 
ther cl. (7) of 8. 28 controls the provisions of 
s. 53. They refer to the judgment of 
Wright, J., in Ex parte Clough, In re Reis 
(2) and after referring to corresponding 
provisions in the English Act and the Pro¬ 
vincial Insolvency Act conclude at page 738 
‘‘it cannot be denied that a person is ad¬ 
judged insolvent on the day on which the 
order is made, though the effect of the order 
on the insolvent’s property relates back to 
an earlier date," and observe: 

“Therefore, in our opinion, if it had been 
intended that a voluntary transfer should 
be voidable if made within two years from 
the date of the presentation of the petition 
on which the adjudication order is made, 
there was no reason why that should not 
have been as clearly stated in s. 53 as it is 
in 8. 54, and we do not think that the 
doctrine of‘relation back’ can be imported 
into the former section, so as to make it 
appear that the point of time from which 
the two years are to be calculated, is the 
date ofthe presentation of the petition, and 
notthe date when the transferor is adjudged 
insolvent.” 

We fail to see why the general provision 
of law in cl. (7) of s. 28 should not be read 
into s. 53 unless the clear terms of s. 53 are 

(4) 55 Ind. Oa3. 911; 42 A. 433; 2 U. P. L. R (A) 

122; 18 A. L. J. 449. ^ 

(5) 88 lad. Cas. 911; 44 B. 730; 27 Bom. L. R. 987* 

A. I. R. 1925 Bom. 480. ’ 
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against reading that clause into it. It can¬ 
not be suggested that the Indian Legislature 
made a departure from the English Law 
in enacting s 53. Under the English Law 
the relation back is to the available acts of 
bankruptcy or the first of the available acts 
of bankruptcy. Section 43 of the English 
Act enacts: 

“The bankruptcy of a debtor, whether 
the same takes place on the debtor’s own 
petition or upon that of a creditor or 
creditors, shall be deemed to have relation 
back to, and to commence at, the time of 
the act of bankruptcy being committed on 
which a receiving order is made against 
him, or, if the bankrupt is proved to have 
committed more acts of bankruptcy than 
one, to have relation back to, and to com¬ 
mence at, the time of the first of the acts of 
bankruptcy proved to have been committed 
by the bankrupt within three months next 
preceding the date of the presentation of 
the bankruptcy petition." 

The Indian Legislature in enacting cl. (7) 
of ^ s. 28 lays down that the order of 
adjudication shall relate back to and take 
effect from the date ofthe presentation of 
the petition on which it is made and not 
from the act of bankruptcy on which a 
receiving order is made or, if there are more 
acts of bankruptcy than one, the first of 
the acts of bankruptcy committed within 
three months next preceding the date of 
the bankruptcy petition. 

In Ghulam Muhammad v. Panna Ram (6) 
the Lahore High Court takes the same 
view as that of the Bombay High Court in 
Nagindasv. Gordhandas {5). The learned 
Judges refer to the decision in Sankarana^ 
rayana Aiyar v. Alagiri Aiyar (1) and 
comment on the argument of Sadasiva Iyer 
J., and observe that his argument merely 
amounts to an admission that the framers 
of the Act committed a mistake and an ex- 
planaUon how the mistake came to be com¬ 
mitted. The view of the two learned Judees 
IS opposed to the view of the Calcutta Hurh 

^ Okandra Purkaity 

Sudkindra ^at^l Bose (3) and to the decision 

(1; With due respect we must say that nn 

convincmg argument has been referred“o 

judgment as to why s. 16 (n) nf fho 
old Act should not be read into s 36 nf tu 
Act. In Madku Sardar v KkUish 

(?i s a ' " 




held, ttat 6. 34 of the:Provincial Insolvency 
Act 1 restricts the operation of cl. (6)-ofs. It5 
an.d the provision in 8:’34 with regard to 
the assets realised in execution - must be 
held tOibe an exception: to the general rule 
laid down»in-s. 16 (6j:of the old Act. On-a 
caref.ul.consideration of the.relevantseciions 
of the Act and the case-law on the point 
we have no hesitation in holding ' that, the 
period of two years should be calculated 
backwardB.from the date of the presentation 
of the petition on which the adjudication 
is made. 

As to the merits in Appeal No. 307 the 
learned District. Judge has discussed the 
evidence in paragraphs 19 and 20 of his 
judgment. .W.e.have been taken through 
Uie evidence on this- point and we see no 
reason to differ from -the finding of the 
iearn<=d Judge that the purchase under 
Ex. Ill w'as not made in good faith by the 
appellants. One of the items of con¬ 
sideration for the sale was an amount due 
under a ■ mortgage bond. The mortgage- 
bond has not been produced and there is no 
reliable evidence that the insolvent under¬ 
took to pay the-appellants a sum of money 
which a third person owed him. on a mort¬ 
gage. .Neither the original mortgage-deed 
said to have, been executed by the insolvent 
nor a registration copy of it was produced 
by the.appellants. We, therefore, accept the 
finding of. the learned Judge on this point 
without hesitation. 

In C. M. A. No. 91 of 1925 the 7th re¬ 
spondent is the first appellant. The , learn¬ 
ed Judge discusses his case in para. 22 of 
the judgment. Though the appellant is a 
stranger to the insolvent, yet it is remark¬ 
able that he did not care, to make any en¬ 
quiry as to why the insolvent was-exe¬ 
cuting a number of documents on the same 
day alienating his property to several per¬ 
sons. There is one circumstance which 
ought to -be taken into consideration; on 
liie day on which this document was exe¬ 
cuted,, a suit.was filed, and an injunction 
was obtained against the insolvent alienat¬ 
ing any of his properties. .No doubt tJie ap¬ 
pellant says she. was not aware of the issue 
of an injunction. But it is very unlikely 
that when a man in, well to do circum¬ 
stances alienates his immoveable properly 
in fav( ur of several persons and executed on 
the same day a number of documents, the 
pei>ons wild are parties to the d- cuments 
vVouhi noT have taken the Ijouble lu find 

out why’ he-Avas doing so. If a person 
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abstains from enquiry'he cannot: be said' 
to 5 have . acted bona fide. .We, therefore, - 
agree with the learned District Judge in 
holding that the transaction evidenced by 
Ex. XIX is void, against the Official Re^. 
ceiver. - • 

Ttie 2Sth respondent is the legal repre» 
sentative of the •4th respondent in-: the' 
lower Court. Tije sale in his favour is 
evidenced by Ex. .XVI. One of the items' 
of consideration is the amount due on a' 
promissory note. The promissory note has 
not been produced and the evidence as to 
the passing of consideration for-Ex. XVj 
is unsatisfactoiy. The evidence of P. W.- 
Nos. 6 and 7 is not of much use. No 
account books are produced, and it is 
strange that a family which has consider¬ 
able money dealing should-not have kept 
accounts to* evidence their transactions. It^ 
is unnecessary to discuss the evidence in- 
detail. We have no hesitation in holding- 
that the transaction is void as against the 
Official Receiver. 

In the result the appeals fail and are disf- 
missed with costs. ' 

V. N. V. Appeals dismissed. ’* 


• # 
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CALCUTTA HIGH COURT. 

Appeal from Original Civil No. 66 ' 

• of 1925. 

May 17, 1926. '' 

Present .—Sir Lancelot Sanderson, Et., . 
Chief Justice, and Justice Sir George Claus; 

Rankin, Kt.- 

MEGHUAJ KANYALAL— Plaintiff— ' 

Appellant 

versus 

DURGASAHAI buldeodas— ■ 

; DuKENI'ANTS “HepPONDBNTS. ' 

Cojitracf —Stipulation - tk<it vernacular terms added 
by buyer, shall be null and void—Addition of suck 
terms, effect of—Contract, whether . valid—Shipment6^ 
contracts by, nature of. 

A printed contr.ict provided that "anything besidea 
plain signatui-e written by ihe buyer in any - nativ® 
language on the.coiiLrnct bhall be null and void, and 
shall not be construed in any way as part of the terms 
and conditions of the contract.” The buyer before 
signing the contract m-bXo a description of tl\e goods 
and time of shipment, etc., in vernacular which-did 
not tally with the liiiglish version. The trial Court 
ludd tliat though the vernacular terms cannot be 
imported into tlie agreement, yet it can be looked 
into for the purpose of showing that the parties had 
Hot agreed to the terms as written in English i, 

Held, that the vernacular terms were null and 


MEGHRAJ KAMYALAL PPRGA SAHAI^BULbEOUAS. 
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iroi(l anci: could not be looked into vat all, and the 
parties must be held to have entered into the contract 
contained in the English terms, [p. 2.'»2, col. 2.] 

A contract for the sale of five cases to be shipped 
■in July, August and September provided ’that if in 
■any one month one package be shipped in excess of 
that month's instalments the buyers agreed, to acc,ept 
such one package so shipped in excess as aforesaid 
along ^ith the instalment of;that month. The sellers 
tendered two oases of the August-shipment and three 
of :the September shipmentt . . 

. Held, that each shipment must be treated, as a 
separate contract and the defendants cannot be called 
upon to accept more than two cases of September ship¬ 
ment. [p, J54, col. 1.] 

Appeal against the following judgment 
of Mr. Justice Buckland, dated. the 24th 
April, 1925:— 

This is a suit to recover Rs. 6,520 as dam¬ 
ages for breach’of contract by reason of the 
defendant firm’s failure to pay for and take 
delivery of certain goods under an alleged 
contract dated the 1st April 1920. Th.e 
case on behalf of the plaintiff.firm is that on 
the day in question a contract was entered 
into at Calcutta between rthemselves and the 


. :r. 2. Were' the goods '.df .'proper.tshiiamelit 
•within the terms of the' contraet. > If nay, 
•did the defendants .waive: the:fdifilinent of 
such terms by (a) submittin^dio. ihe'^arbl^r^- 
-tion of the Bengal Chamher-of >mmercs, 
-(h)'letters dated th!e'4'fith'^H''ebruaryi. Sth 
April and 20fch May 1921 and. (^c)'’notsot‘oj.eeti- 
iag, as provided by: cl. *4 of th.6:allege<J;cQa' 
tract?'.. 

3! Was the due date extended to.^her2lot 

May 1922, or at all? ■' 

4; Is the awardof the Bengal 'Ohatnber of 
Commerce binding on the defendants,'? 

5. Limitation/ 

6. Damages. 

I should explain' that as the system of 
pleadingin this country does not admit of 
a-reply, it was only after issues.had been 
submitted that the plaintiff.firm'had the 
opportunity of raising the case of waiver, 
which is to be found in the latter part .of 
the second issue. 

The whole case depends in the ■ first inr 


defendant firm whereby the plaintiff firm 
agreed to sell and the defendant firm 
agreed to buy five cases of Hasel Poplins, 
quality No. 10659, to be shipped in July/ 
August/September 1920 at Rs. 1-4 ■ per yard 
on the terms and conditions of a- document 
annexed to the plaint. The plaintiffs allege 
that the goods were duly shipped and 
appropriated against the contract and thart 
notice of arrival and appropriation was 
given to the defendant firm. There were 
disputes as regards the quality, finish and 
shade of the goods. The matter was refer¬ 
red 10 the Bengal Chamber of Commerce, 
which made an award on these points. The 
plaintiffs say that the time - for taking 
delivery, which should have been as regards 
fivecasestheolh January 1921 and as regards 
two cases the 9th February 1921, was extend¬ 
ed to the 3l3t May 19:i2 by mutual consent, 
b.ut the defendants failed to take delivery 
and the goods were re-sold against the de¬ 
fendants by public auction, resulting in a 
loss.of Rs 4.496-9.6, which with accrued 
interest makes up the amount claimed in 
the suit. 

Ido not intend to refer in detail to all 
the defences taken in the written statement, 
for the case turns in effect entirely on 
one. It will suffice, therefore, if I state the 
issues in which they are embodied: — 

i. Was there a bin ling agreement be¬ 
tween the parties, and if so, what were 
the terms thereof as to shipment and 
sample? 


stance on the first issue, and if that issue is 
decided in favour of the defendant firm, it is 
.unnecessary that I should, go ■ any .further. 
The: case depends less upon the . oral evi¬ 
dence than upon the state in which I find 
the original contract insult. But before I 
-refer-■ to the • latter ! ■ will ■ briefly say what 
the.evidence on either side is as to the way 
in which the alleged contract came about. 

Only one witness ^ on this point was 
called on behalf of the plaintiff;that 
is Sewrattan Mandra who said that he 


gave his age as 24. He may be 24,. although 
he certainly, in my opinion, does not exceed 
that age. It is^a matter not .entirely un¬ 
important because as the contract was made 
S years ago, he must at the most.have been 
a boy of 19 years of age when the/transac¬ 
tion was entered into. Both his father 
Mathura Das and his uncle Ram Chunder 
Mandra were alive and were participating^ 
in the business, and it is certainly,/open to 
comment that this lad should'have been-left 

in sole charge of^and-conducted all that 

had to be done, if, his story.is.true, in con¬ 
nection with this transaction when his 
elders were also eagagedia.the buSioess. , 
Ihe broker, in. the^ transaction, who 
has givea evidence on behalf of the 
defendant firm, was Gonesh Prosad 
Khettry, and Sewrattan says that, the con- 
traot was brought to him by the broker 

9 ontract was brought to him it 

had been signed by the defendant firm 
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The contr&ct itsdlf'ison a printed form, godown.^ Finish as given by us.” The 
which occupies about three quarters of the document then remained with the plaintiff 
whole sheet. Then follow 3 typewritten firm. 

lines containing particulars of the goods It is common ground as regards these 
ordered, as alleged in the plaint. Then two versions that when the signed docu- 
follow4 lines in vernacular writing com- ment was handed to the plaintiff firm, the 
prising, among other things, the signature vernacular writing was there. It is also 
of the defendant firm. Then follow 4|- common ground that the English transla- 
jines in pencil, which purport to be and tion was written subsequently to the verna- 
in fact are a translation differing, but very cular writing and signature, I draw atten- 
elightly, from the official translation of the tion to this, because from the point of 
preceding lines in vernacular manuscript, view of either side, what is written in 
Sewrattan says that when the broker brought English in pencil at the foot is not a part 
the contract the vernacular writing was of the contract as signed by the defendant 
upon it. He says that the broker said firm and does not profess to be more than 
nothing to him about the defendants requir- a translation written by some third person 
ing any other termor that the defendants at the request*of one or other of the parties, 
would not agree if terms other than those after an interval of lime, prolonged ac- 
which appear in typewriting were not cording to one version and very brief 
accepted. It is the plaintiff's case that the according to the other, 
translation which is to be found at the The importance of the addition in manu- 
foot of the document in pencil was written script in the vernacular lies in the fact 
at a considerable interval thereafter—when that cl. 21 of the printed conditions of the 
it is of no consequence. contract is as follows: 

The defendants’ version of the matter, ‘ Anything besides plain signature written 
which is supported both by Sukumull by the buyers in any native language on 
Khettry and by the broker Goneah Prosad the contract shall be null and void and 
Khettry, is that negotiations, in the first shall not be construed in any way as a 
instance, took place between the parties part of the terms and conditions of this 
with reference to a sample and the defend- contract.” 

ant Sukumull said that he would buy, That clause clearly precludes the verna- 
but he wanted among other terms July/ cular portion being a part of the agreement. 
August shipment. The broker says that To that extent the plaintiff is right in say- 
he informed Mathuradas. who agreed to the ing that he is not bound by it. But cl. 21 
terms which the defendants desired. Then does not preclude the vernacular writing 
the contract was prepared, as I understand, serving any purpose whatsoever, and, in my 
in the office of the plaintiff firm, with the opinion, it is not open to the plaintiff, as 
typewritten portion filled in. The broker was the case, according to the evidence of 
broughtthis to the defendant Sukumull, who Sewrattan, to take no notice of it whatever 
protested that ^ months had been given as aud to make no enquiry. The vernacular 
the dates of shipment, that there was no words were intended to and do modify the 
mention of the finish and that there was preceding terms in typewriting Their 
notliing about 9U days, which he required, effect is that of a counter proposal made 
The document remained one day with by the defendant firm. Sewrattan seems 
Sukumull and on the following day, accord- to have imagined that cl. 21 made itun- 
ing to the evidence both of Sukumull and necessary for him to do more than .<!ati8fy 
the broker, they took it to the plaintiff himself that the contract had been signed 
firm, where they saw Mathura Das, who an^i that he could ignore the rest, 
agreed. Sukumull then signed the docu- I cannot take that view The signature 
ment and inserted his lerms in the verna- undoubtedly was there and theplaintiff is 
cular. A translation of the vernacular entitled to say that anything in vernacular is 
portion so written as given by the Official not to be construed as a part of the contract 

Translator, is as follows :— or agreement between the parties. He is 

“DurgaSahay Buldeodas. Tussore cases not, however, in my opinion, entitled to say 
5 (five cases). Inches 27 28; Than of 40 that cl. 21 prevents anything written in the 
yards. Quality No. 10859 at 1-4 per yard, vernacular being looked at for the purpose 
Shipmens July-August. Godown due 20 of showing that the parties had not agreed, 
days from the arrival of the goods in “Anything besides plain signature written 
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by the buyers in any natir© language,” 
though it cannot be imported into 
the agreement, may yet import disagree¬ 
ment. It would reduce the matter to an 
absurdity if the buyer were to write against 
his signature in the vernacular “I do not 
agree,” but the sellers were entitled to say 
that by the signature alone he had agreed 
to the contract. That represents the 
position in which, in my judgment, the 
parties found themselves when this docu¬ 
ment came into the possession of Sewrattan 
with the defendant’s signature and the 
vernacular writing. To such extent, the 
vernacular writing does not olfend against 
condition 21. 

Sukumull, as I have already observed, 
says that Mathuradas agreed to these parti¬ 
cular terms and, therefore, he signed his 
firm’s name and wrote these words in 
the vernacular. It is possible, there¬ 
fore, ? if that is so, that there was an 
oral consensus between the parties, but 
cl. 21 would prevent what appears on the 
document in the vernacular being treated 
as a part of the written contract represent¬ 
ing that which had been orally agreed. 

Hence, the conclusion at which I have 
arrived is that there was no binding agree¬ 
ment on the terms stated by Sewrattan 
and to be found in the plaint. Both the 
vernacular words themselves and the oral 
evidence exclude any agreement having 
been arrived at exclusively on the basis 
of this document without the vernacular 
writing. On the other hand, I cannot come 
to the conclusion that there was an agree¬ 
ment in writing on the terms deposed to by 
Sukumull and specified in the vernacular 
writing, for condition 2i is in the way and 
prevents such a finding. But as such an 
agreement is not that sued upon and it is 
not the defendants who are setting up any 
contract upon which they sue, there is no 
need to consider this aspect of the matter. 

Had I to decide between the two versions 
given both by the plaintil? and the defend¬ 
ant, as to which was the true one, regard¬ 
ing the way in which the contract was 
made, I should accept the evidence given 
on behalf of the defendants in preference 
to the unsupported evidence of Sewrattan, 
for I find it very ditliculi: to believe that 
he exclusively wasen.gaged with this matter 
and that this document was put away and 
no notice was tuL'c;, of the vernacular 
writing in the way :a whic u he said. His 
uncle Ramchunder 1:: alivo and in Calcutta, 


but he has not given any evidence in tb^ 
case. 

On the other hand, the defendant 
Sukumull is supported by the broker 
Gonesh Prosad Khettry, and I see no reason 
for disbelieving him, particularly as tfieir 
evidence is corroborated by the vernacular 
writing on the document itself, whereas 
the simple story told by Sewrattan that 
the paper was immediately put away is 
not supported in any way. But it i-i un¬ 
necessary that I should definitely come to 
any finding with regard to that for it is 
on the document itself for reasons already 
given, that I come to the conclusion that 
there was no binding agreement between the 
parties. That being so, it is not necessary 
farther to consider the case as to shipment 
in detail, though I have little doubt that 
the explanation of all that subsequently 
took place is that each side was proceed¬ 
ing as though the terms were those which 
they respectively thought had been 
agreed. 

The suit must be dismissed with costs 
on scale No. 2. 

Messrs. Langford James and D. N. BasUf 
for the^Appellants. 

Messrs N. N. Sircar^ A. K. Roy and 
Arun Sen^ for the Respondents 

JUDGMENT. 

Sanderson, C. J,—{May 17,1926.)^ 
This is an appeal by the plaintiffs against 
the judgment of my learned brother Mr. 
Justice Buckland, which was delivered on 
the 24th of April 1925. 


The suit was brought to recover Rs. 6,520 
which was made up of Rs. 4,496 the prin¬ 
cipal sum claimed with interest amount¬ 
ing to Rs. 2,023. 

The plaintiffs alleged that a contract 
had been made between him and the de¬ 
fendant firm on the Ist of April, 1920 
whereby the plaintiff agreed to sell to the 
defendant firm five cases of Hazel PopHne 
of a certain quality to be shipped in July 
August and September 1920 at Rs. 1-4.0 
per yard on the terms and conditions 
which are set out at the end of the contract 
The plaintiffe further alleged that the de 
fendants raised certain objections as to 
the quality, finish and shades but that unon 
a reference to the Tribunal of Arbitration it 
was ordered that the goods which had 
been offered to the defendants were a fair 
tender and it was further ordered that the 
defendiuts should take delivery in terms 
of the contract. The defendants, howev.r 
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iailed to Mke* delivery and it is alleged 
that time was extended till the 31st of 
May 1922 but-that even then the defend¬ 
ants failed to take delivery and the plaint¬ 
iffs re-sold the goods and the sum claimed 
was claimed as the difference on the re sale 
or as damages. 

■ The'defendants by their written state¬ 
ment, admitted that they entered into a 
contract on the 1st day of April 1920 but 
they alleged that the shipment was to be 
in July and August instead of July, 
August and'September as alleged by the 
plaintiffs, and they further alleged as 
follows: “at the time of signing the said 
contract, the defendants entered in Hindi 
at the foot of the English writings in the 
printed contract form the terms and con¬ 
ditions regarding quality, number of cases, 
size, .finish and delivered due dates which 
were as follows.” A translation in English 
was.set out in the written statement. The 
translation made by the Official Translator 
is set out in the learned Judge’s judgment 
and is as follows,: “Durga Sahay Baldeo 
Das, Tussore cases 5 (five cases . Inches 
27'28; Than of 40 yards, quality No. 10859 
at 1-4 per yard. 8hipment July, August. 
Godown due 90 days from the arrival of 
goods in godown. Finish as given by us.” 
In short, the . defendants’ .case was that 
there was a concluded contract, which in¬ 
cluded the writing in the vernacular 
language which was agreed to by the 
plaintiffs and by which the plaintiff's were 
bound. 

Issues were settled and they are to be 
found at page 13 of the paper book. The 
main .issue was the first one "Was there a 
binding agreement between the parties and 
if so, what were the terms thereof, as to 
shipment and sample.” 

The learned Judge found that there was 
no concluded agreement between the 
parties but that the terms contained in the 
vernacular writing in the contract con¬ 
stituted a counter-proposal by the defend¬ 
ants. 

The plaintiffs-appellants relied upon the 
terms of the contract which were in 
English. 

The description of the goods was as 
follows : “5 (five) cases each to contain 30 

pieces 27"-28''. About 40 yards. Quality 
No. 10^59. Hazel Popliiie. Shipment July 
Augnst-Septeraber 1920 at Re. 1-4 per yard 
(rupee one annas four only per yard), and 
alt h.^lru'-lions asadvisod by inail.” 
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Clause 21 provided as follows'i' ‘Any¬ 
thing besides plain signature written by 
the buyers in any native language on the 
contract shall be null and void and shall 
not be construed in any way as a‘part of 
the terms and conditions of this con¬ 
tract.” 

Sewrattan, a member of the plaintiff firm, 
gave evidence and stated that he could 
not read the Hindi writing and I think 
that according to • the evidence on both 
sides it appeared that the members of the 
plaintiff firm could not read this particular 
Hindiscript. It was suggested on behalf 
of the defendants that the form of the 
contract, which was a printed form, with 
the description of the goods in type, was 
for the use of European firms. There is 
no evidence as to that, and in this case 
the form was used by two Indian firms— 
the plaintiffs and the defendants. 

It was argued on behalf of the plaintiffs 
that no evidence was admissible except the 
contract in suit, that cl. 21 excluded any 
modification which might be contained in 
the Hindi writing, and that if it was ad¬ 
missible to look at the verbal evidence 
given on behalf of the defendants such 
evidence was not reliable and, in short, 
the contract between the parties was as 
alleged by the plaintiffs. 

The defendants’ case was that the con¬ 
tract, as originally proposed by the plaint¬ 
iffs and contained in the printed and 
typewritten terms, was modified as stated 
in the Hindi writing and they relied on 
the verbal evidence of the witnesses who 
were called on their behalf. 

If the evidence of the defendants’ wit¬ 
nesses were to be accepted, the contract 
in the printed and type written. English 
terms would not represent the real con¬ 
tract, which was, in fact, arrived at, and 
this might be a good ground for rectifi¬ 
cation of the contract. In that case it would 
not be right to allow the plaintiffs’ claim 
for damages for breach of contract to suc¬ 
ceed in this suit. 

The first question, therefore, is whether 
the defendants’ case should be accepted. 

The learned Judge said that he did not 
come to any definite finding as to the 
facts, as he decided the case upon the 
document itself, but he stated that if he 
had to decide he would accept the defend¬ 
ants’ case in preference to that of the 
plaintiffs. 

The learned Judge in his judgment did 
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-not deal.^itk‘the evidence in detail, but 
,h© mentioned two ^ grounds: first, he found 
it difficult to believe that Sewrattan was 
exclusively engaged in the matter and 
that the document was put away without 
any notice being taken of the vernacular 
writing. Secondly, because Sukumull was 
supported by the broker, Ganesh Prosad 
Khettry, and he saw no reason for dis- 
cbelieving him. 

It is necessary, therefore, for this Court 
to consider the evidence more closely than 
was done by the learned Judge. 

The defendants’ case was as follows : 
»That towards the end of March, 1920, the 
broker Qonesh Prosad Khettry, went to 
Sukumull Khettry the manager of the 
defendants’ firm and showed him a sample 
and offered him some Hazel Popline at 
Re. 1^4-0. Shipment for July, August and 
September was proposed by Gonesh Prosad 
Khettry. 

Sukumull is alleged to have said he 
would make a soudah but on the terms 
that shipment should be July August 
- godown due 90 days, and finish should be 
according to sample,'which he would supply. 

Gonesh Prosad Khettry is alleged to 
have taken the sample supplied by Suku¬ 
mull away with him, saying he would pro¬ 
pose these terms to the plaintiffs. 

Gonesh Prosad Khettry, called on be¬ 
half of the defendants, said that he went 
to the plaintiffs’ firm and saw Mathura 
Das, a member of the firm who is now dead, 
and told him of Sukumull’s terms. Gonesh 
Prosad Khettry alleged that Mathura Das 
in reply said “I shall supply with this 
finish and shall give goods of these ship¬ 
ments.” 

I understand that to mean that Mathura 
Das agreed to the terms stated by Suku¬ 
mull to Gonesh Prosad Khettry, and re¬ 
peated by Gonesh Prosad Khettry to 
Mathura Das, one of which was that the 
shipment was to be July/August. This 
conversation is supposed to have taken place 
before the printed form of contract was pre¬ 
pared by the plaintiff.^. 

If then Mathura Das had agreed to the 
defendants’ terms, as stated by Gonesh 
Prosad Khettry, especially as to the ship¬ 
ment being July/August. 1 do not under¬ 
stand why the clause, inserted in the form 
to be signed by the defendants, was for 
shipment in September as well as for July/ 
August. 

, Again I do not understand why the 


broker, Gonesh Prosad Khettry, took the 
form as filled up by the plaintiffs to the 
defendants without any protest, knowing 
as he must have done, if his evidence were 
true, that it was not in accordance with 
the terms as to shipment stated by the de¬ 
fendants and to which Mathura Das is sup*- 
posed to have agreed. 

In my opinion this evidence is unreliable, 
and 1 am unable to accept it. 


iuo ucrcnuauis case as to ine subse¬ 
quent events was that when Gonesh Prosad 
Khettry took the form of contract to Suku¬ 
mull he would not sign it in its then con¬ 
dition. 

His objections were that the shipment 
was July, August and September, instead 
of July-August, and the contract made 
no mention of "finish,” or the godown 
due date. 

According to the defendants’ evidence 
it was arranged that Sukumull should o-o 
with Gonesh Prosad Khettry to the plaint¬ 
iffs' place of business and accordingly 
he and Gonesh Prosad Khettry went there 
on the 2nd April. Sukumull is alleged to 
have seen Mathura Das and to have said 
to him ‘T can sign this contract on terms 
about which I told you through the broker ” 
Mathura Das is alleged to have said, “your 
terms are acceptable to me, you sign the 
contract." 

It was alleged that thereupon Sukumull 
signed the contract and added the words 
in ” Murwa ” script. Sukumull alleged 
that Mathura Das said to Gonesh Prosad 
Khettry “get the contract translated” and 
that the writing was then translated by a 
Bengali gentleman at Ganesh’s dictation 
in the presence of Sukumull and Mathura 
Das. 

There appears on the contract some 
writing m pencil purporting to be a trans- 
lation in English of the Hindi writing. 
Goiieeh Prosad Khettry’s evidence, in nfv 
opinion, was to the same effect as that of 
Sukumull, that the Hindi writing was 
translated on the occasion of the signing of 
the contract as alleged by Sukumull. ^ 

The evidence of Jogendra Nath Banerii 
who was called on behalf of the plaiS 

was hat he wrote the pencil writin^^ 7 
the translation of the Hindi acrini f’. It' 
dictation of a third person 

the translation of the Hindi writin^^'*^ 

made until the papers had to ^ 
the Attorney’s office ‘o 
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The learned Judge dealing with this 
part of the case said as follows: “It is 
common ground as regards these two ver¬ 
sions that when the signed document was 
handed to the plaintiff firm, the vernacular 
writing was there. It is also common 
ground that the English translation was 
written subsequently to the vernacular 
writing and signature. 1 draw attention 
to this, because from the point of view of 
either side, what is written in English in 
pencil at the foot is not a part of the con¬ 
tract as signed by the defendant firm and 
does not profess to be more than a trans¬ 
lation written by some third person at the 
request of one or other of the parties, 
after an interval of time, prolonged accord¬ 
ing to one version and very brief according 
to the other. 

With respect to the learned Judge, I 
think that he did not appreciate the mate¬ 
riality of this evidence. I do not think it 
is correct to say that “from the point of 
view of either side, what is written in Eng¬ 
lish in pencil at the foot is not a part 
of the contract as signed by the defendant 
firm.” 

It was the defendants’ case that the 
pencil writing in English was part of the 
contract. 

The following questions and answers in 
the cross-examination of “Sewarattan,” the 
member of the plaintiff firm, will make that 
clear. 

“Q. Do you appreciate the importance of 
that pencil writing? 

"Anf>. No. 

“Q. Do you not appreciate that my 
clients are saying that pencil writing is 
part of the contract? 

“-4ns. No, it is not. 

''Q. Do not you understand that that 
is what my clients, rightly or wrongly are 
saying, and that it was put there at or 
about, the time the agreement was entered 
into ? 

“i4ns. They are at liberty to make any 
suggestion they like ; I cannot stop them 
from doing so’’? 

The allegation, made on behalf of the 
defendants, obviously was that the trans¬ 
lation in English in the pencil writing was 
made at the time the agreement was en¬ 
tered into, and that, therefore, the plaintiffs 
knew the terms inserted by Snkumull and 
accepted them. 

In my judgment the discrepancy between 
the plaintiffs’evidence and the defendants’ 
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evidence in this respect canndt be dispos¬ 
ed of by saying “that it doe^ not profess 
to be more than a translation written by 
some third person at the request of one 
or other of the parties after an interval of 
time, prolonged according to one version 
and very brief according to the other." 

In my judgment there was-a clear con¬ 
flict of evidence on this point: the defend¬ 
ants were alleging that the translation was 
made at the time the agreement was en¬ 
tered into viz., 2nd April 1920 and in the 
presence of Sukumull and Mathuradas and 
that it was part of the contract. 

On the other hand the plaintiffs’ evidence 
was to the effect that the defendants* evi¬ 
dence was entirely untrue, that J. N. Baner- 
jee, who undoubtedly wrote the English 
translation at the dictation of a third per¬ 
son, was not in the employment of the 
plaintiffs until the following year, and that 
he did not make the translation until the 
papers had to be sent to the attorneys by 
reason of the dispute which had arisen in 
respect of the contract. 

The two stories are entirely irreconcil¬ 
able and the question is which should be 
believed. 

I have no doubt that in this respect 
the defendants’ evidence should not be 
accepted. 

There is no reason why the evidence of 
J. N. Banerjee should not be accepted and 
it was not seriously argued in the Court of 
Appeal that his evidence should not be 
accepted. 

The result, therefore, is that in two res¬ 
pects at least I find that the evidence of 
Bukumull and the broker is untrue. 

k urther I am of opinion that the story 
told by Sukumull and the broker is im¬ 
probable. 

1 think there is considerable force in 
Mr. Langford James’ comment that if the 
defendants’ story were true, the object of 
Sukumull could have been easily effect¬ 
ed by filling up the blank in cl. 2, and 
inserting therein “90" which was the 
usual lime in such a contract and which 
had been omitted by mistake by striking 
out “September" in the shipment clause 
and if necessary adding “finish according 
to cutting" “and by Mathura Das initialling 
such alterations." 

Instead of that being done, the English 
terms were left unaltered, and terms were 
added in Hindi which the plaintiffs could 
not read. He argued that the addition as to 
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“finish” was not really necessary, and that 
the only real variation between the print¬ 
ed and typed terms and the Hindi terms 
was as to the shipment in September; for 
the 90 days were agreed and the typed 
terms included the phrase “all instructions 
as ordered by mail.” 

The copy indent which was not includ¬ 
ed in the paper-book, but which was put 
in by consent at the hearing of the appeal, 
showed that the indent sent to England 
contained a clause as to finish as follows: 
“More glazed finish is required as advised 
in our letter of 1st April, 1920 “ and it 
was the plaintiffs* case that the sample 
given by the defendants to the plaintiffs 
was sent by them to England. It was 
urged that there was really nothing be¬ 
tween the parties except the term “Septem¬ 
ber” shipment. 

If the Hindi writing was really intended 
to be a material variation of the contract, as 
contained in the English terms, I do not 
understand why xdathuraDas was not asked 
to put his name thereto, for the purpose 
of evidencing the contract. That is what 
would have been done, I should have 
thought, in the ordinary course between 
business men. 

The result, therefore, is that I cannot 
accept the defendants* evidence as to the 
alleged completed contract including the 
Hindi terms, for the reasons already given* 

I have still to deal with the evideace of 
Sewrattan. The effect of his evidence was 
that he “gave the contract". It was handed 
to the broker, in order that he might get it 
signed by the defendants. That the broker 
tookit, and brought it back, and said the 

other parly had signed it. 

I have no doubt that Sewrattan was 
speaking the truth when he said he could 
not read the vernacular writing; his script 
was “Maheysari." The Hindi writing on 
the contract was alleged by bukumull to be 
“Murwa” script. Sewrattan said that the 
Hindi writing was on the contract when it 
was returned but that he did not under¬ 
stand that it contained anything more than 
the signature of the purchaser. 

He alleged he did not p.iy any attention 
to the writing in Hindi except that he was 
informed by the broker that the contract 
was signed, because one of the terms of the 
contract was that anythi^o written lu Hindi 
save and except the signature was not to 
be accepted by tho f?eUers. The above is 
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his own version of the effect of the 218 
clause of the contract. 

In do not find this account to be so im¬ 
probable that it must be rejected. 

The other ground on which the learned 
Judge relied was that he could not believe 
that Sewrattan was exclusively engaged in 
this transaction. 

I do not find the same difficulty. 

It was proved that a knowledge of English 
necessary for the import business, was 
which Sewrattan had, and that neither Sew- 
rattan’s father nor his uncle knew the Eng¬ 
lish language. Sewrattan was 19 years old 
at the time and when he was cross-examined 
on the point and asked whether he had 
carried through the contract by himself 
without assistance, he had no hesitation in 
replying in the affirmative and he said “you 
can refer to the books of account and other 
papers which contain my signature.” This 
was no doubt said with a view to showing 
that he was in the habit of transacting such 
business himself. 

The learned Advocate, who was cross-ex¬ 
amining, did not accept this challenge and 
did not refer to the books. 

It was not suggested that the contract in 
question was out of the ordinary course of 
business ; indeed tbe evidence shows that 
there were other contracts of a similar 
nature. 

In 1921 it was Sewrattan who signed the 
contract of employment of J. N. Banerjee. 

I do not consider that any sufficient reasons 
have been given for rejecting the evidence 
of Sewrattan, which as far as one can judge 
from reading it, seems to be that of a 
straightforward and truthful witness. 

Upon consideration of the evidence I am 
of opinion that the defendants’ case, viz.^ 
that there was a completedcontract made on 
the 2nd April 1920, upon the terms contain¬ 
ed in the Hindi writing on the contract 
should not be accepted. 

I am satisfied that the contract was re¬ 
turned to the plaintiffs by the broker as 
described by Sewrattan. * 

There is no doubt that the contract, when 
so returned, bore upon it the Hindi writ- 
ing. 

This writing consists in the first place 
of the signature of Durga Sahai Buldeodas 
then follow the Hindi words the translation 

of which is set out in the learned Judea’s 

judgment. ® 

It remains to consider what is the proner 
construction of the document. 
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The learned Judge, as already stated, held 
that “the vernacular words were intended 
to and do modify the preceding terms in 
typewriting Their effect is that of a counter¬ 
proposal made by the defendant firm" 
and he decided the case on that foot- 

in s 

In my judgment that is just the kind of 
thing at which cl. 21 of the contract 
was aimed, and which it was intended to 


signed it intending to enter into a cohtodt,* 
and for his own convenience or for some- 
other reason, wrote a description of the*, 
goods in Hindi which differs from the Eng-/ 
lish description of the goods in the contract.: 
I am of opinion that the terms contained,in. 
the Hindi writing must be treated as .null: 
and void, and cannot be construed or taken 
as part of the contract by reason of' the .pro¬ 
visions of cl. 21. ' . i.t.; 


^^T^^e is no doubt that Sukumull signed 
the contract in the name of the defend- 

^°He alleged that he signed it on the 
2ad April. The putting of the signature to 
the paper was undoubtedly intended as a 

signing of the contract. 

It is clear that Sukumull knew about cl. 21 

and the terms thereof. . 

His evidence on this point was not given 
satisfactorily. 

When he was first asked in cross-exami- 
nation about the clause he said, ‘‘I am not 
fliifficiently conversant with English so as to 
read the whole of it and I do not know 
anything about this term”-a very explicit 

^^yTon being further pressed he ha,d to 
admit that he had been lo the habit of 
entering into contracts in the form of tins 

contract and that “in every contract that 

danse is to be found” and that he knew 
?hat it was in every contract. He went on 
to say that he knew the clause was m the 
contract in suit, and so he wrote out his own 

^^It'^m'^ust, therefore, be taken that Siiku- 
r„n l had read the terms of the contract 
deluding cl. 2i and understood the effect 

hat then was the effect of his signing 

‘^Thrieanied Advocate for the defendants 
arcued that the signature should not be 

from the endorsement in Hindi 
and that the construction should be that 
the defendants were willing to sign m res¬ 
pect of the sale of goods asspecihed by the 

'^"Sr^this seems to me to be just 
whtf the terms of cl. 21 were designed to 

^Tdo" Mt intend to express any opinion 

1 ao .V facts of this case are 

^^'^cemed aud my decision is conffned to 
concei , Where as in this csr?*, the 

person signing the name of the defendants, 


It is not really necessary to consider the 
reason why the Hindi writing, was put in. 
the contract. 

Apparently it is oot an uncommon thing 
for parties to do, otherwise there would be 
no reason for the existence of cl. 21 in 
all similar contracts, as stated, by Suku¬ 
mull. ' 

In this case there is really no material 
difference between the typed description 
and the Hindi description except that “Sep¬ 
tember” shipment was omitted from the 
Hindi writing, for as already stated .the 
“finish” was provided for in the phrase “all 
instructions as advised by ‘ mail.’ “ 

The reason, therefore, in this case for^the 
addition of the Hindi writing may be that 
Sukumull may have preferred to have the; 
description in Hindi aswellas-in English 
and the omission of ‘September’ may have 
been an oversight, as suggested by the. 
learned Advocate for the plaintiffs. 

It is, however, unnecessary to speculate as 
to this. 

The conclusion at which I have arrived 
on the construction of the document is, that 
the defendants entered into the contract 
contained in the English terms and that' 
such terms cannot be modified or al¬ 
tered by reason of the addition of the Hindi 
writing. 

Yesterday the learned Advocate, who ap¬ 
peared for the plaintiffs drew our attention 
to the case of iiopi Nath Nandy v. Nilambar 
Sita Nath Kundii which was decided in 
December 19l4 by Sir Lawrence Jenkins 
and Mr. Justice Woodroffe. The case was 
not reported, the learned Advocate stated' 
that he had given notice to the defendants 
that he would mention it. A clause in the 
contract in that case was in terms very 
similar to cl. 21 in the contract in this case 
and was as follows:— 

“Anything besides plain signatures 
wriU<^n by the buyers in any native langu- 
ageonthis contract shall be null and void 
aud shall not be construed in any way as 
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part of.the terras or condition of this con¬ 
tract.” 

The suit was brought by the plaintiff.' 
claiming damages for non delivery of cer¬ 
tain goods. The contract, which was in 
English, was for 200 tons galvanized cor-, 
r.ugated-iron sheets. There were written' 
upon the. contract in Bengali character 
above-the signature of the plaintiffs’ go- 
TT^asia the, following words, as translated, 
in English, “we have purchased 37j Ions 
out of 200 tons July, August shipment. We 
shall- pot take more goods.” ' 

The defendants relied upon these terms 
for the purpose of showing that they were 
not lia'ble to deliver more than 37^ tons. 
The plaintiffs alleged that the terms added 
in Bengali were a perjury. The learned 
Judge who tried the case came to the con- 
(flnsion that he was unable to hold that 
what was challenged as a forgery, was a 
forgery but he gave judgment for the plaint¬ 
iff in respect of the balance of the con¬ 
tracted amount which was undelivered. 

. The matter came before the Court of 
Appeal and I propose to read the learned 
Chief Justice’s judgment which is short and 
rims thus:— 

“The only question that arises on this 
appeal is whether the contract was for 20U 
tons or 37i tons. The contention that it 
wa8'37i,tons rests upon something written 
in a native language on the contract. But 
by the express agreement of the parties 
‘anything besides plain signatures written 
by the buyers in any native language on 
the contract shall be null and void.’ We 
are, ttierefore, compelled on the very terms 
of'the contract to disregard the provision 
written in the vernacular, and it does not 
hppe'af to' be profitable to consider whether 
it was inserted or not under circumstances 
of suspicion. On this ground and on this 
alone we dismiss the appeal with costs.” 

' 'It is satisfactory to find that the decision 
of Sir ^L'aWi'ence Jenkins and Mr. Justice 
Woodtoffe' was tP the same effect as the 
conclusion, at which I had arrived’without 
knbwin'g of their decision. 

Mylearned brother and Pare of opinion 
that this case should t^e disposed of by this 
Court on the evidence already on the record. 
We, thei-efore, propose to hear the argu¬ 
ments of ieatned Advocates oh both sideS 
Qu the other issues, as hitherto our attention 
has not been drawn to those issues at all. 

■ RatlKiii-, J.—i ‘ 

. .The ..Court . then passed the foHowan^ 
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juuguieubs 
case, 

Sanderson, C. J.—This appeal has 
been already partly disposed of by a judg¬ 
ment of this Court upon the construction 
of the contract. The learned Judge who^ 
tried the case did not dispose of the other 
issues. The result of this Court’s judgment' 
was that it became necessary for this Court 
to deal with the other issues and the 
learned Advocate for the respondents stated 
the points upon which he intended to rely 
and the case was argued upon that basis. 

The first point was that as regards the 
two cases Nos. 185 and 186 the suit was 
barred by the Act of Limitation. The 
second point was that there was late ship¬ 
ment as regards three cases. The third 
point was that three out of the five cases 
were not in accordance with the sample, 
and the fourth point, which was raised 
was with regard to damages. ’ 

It was stated by the learned Advocate 
who appeared for the appellants that the 
issue that the cases were not in accordance 
with the sample was not raised at the trial* 
and accordingly in this Court that point 
was abandoned. 

There remain, therefore, three points 
which I have mentioned. 

There is no doubt that the claim is 
barred so far as the two cases Nos 185 and 
186 are concerned, unless it can be shown 
that there was an agreement for extension 
of time for taking delivery. I will deal in 
detail with that question at present, but 
I am of opinion that so far as the contract 

suit, namely, 

iMo. 228 IS concerned theplaintiffs-appellants 

have not proved that there was an exten-. 
Sion of time for taking delivery, and conse¬ 
quently m my judgment, the suit fails as 

far as these two cases are concerned 

suit as regards cases Nos. 233. 234 
and 235 is not barred by limitation for the' 
due date was the 9th of February 19 
and thesuit was brought on the Inn, i 

has to be considered “n connectfon"^ 

these three cases is the 
shipment. These three cas^s wero 

in September. The defendants’ casfisXal 

under the contract the ulaiuHffo 
bound to tender one case a^Ieast ^f YT 
shipment as the provision ^ 

was for the sale of five contract 

mentwas to be in Julv An^ 

tember.. -^uly, August and Sep- 
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The learned Advocate argued that as the 
plaintiff was bound to tender one case of 
July shipment and as the two cases Nos. 
185 and 186 were August shipments, the 
defendants could not be called upon to 
take more than two of September shipment. 
In my judgment that contention is right, 
unless it can be shown that the plaintiffs’ 
position is saved by cl. 13 of the contract. 

Clause 13 of the contract is to this effect; 
“If in any one month one package be ship¬ 
ped in excess of that month’s instalments 
the buyers agree to accept such one pack¬ 
age so shipped in excess as aforesaid 
along with the instalments of that month. 
If in any one month one package less than 
that month’s instalments be shipped, the 
buyers agree to take that instalment less 
the one package so short shipped as afore¬ 
said.” 

In my opinion, cl. 13 does not avail the 
plaintiffs in this case. It is clear that it 
was the intention of the parties that each 
instalment should be regarded as a sepa¬ 
rate contract. That is made plain by the 
provisions of cl. 18 of the contract. The 
result, therefore, ia that the July, August, 
and September shipments must be regard¬ 
ed as separate contracts and, as stated 
already, the September contract, in the 
events which had happened, could not be 
for more than two cases. In my opinion, 
cl. 13 could not be intended to make the 
buyer take more than the total amount 
for which he had contracted. The clause 
must have been intended to arrange for a 
month’s instalment containing a package in 
excess of the quantity provided by the con¬ 
tract for that particular instalment, the de¬ 
livery being within the total amount of the 
contract quantity. 

Clause 14 was also relied upon by the 
learned Advocate for the plaintiffs. 1 find 
cl. 14 is difficult to uriderstand. In any 
event, in my opinion, it is of no avail to 
the plaintiff. The blank is not filled in; 
and I am of opinion that this clause as well 
as the 13th clause must be subject to the 
implied provision that the buyer is not 
liable to take delivery of a larger quantity 
of cases than the total amount provided 
by the contract. I am. therefore, of opin¬ 
ion that neither the 13th nor the 14th 
clause is of any avail to the plaintiff in this 
particular respect. 

There is a further question whether it 
can really be said that cl. 13 applies at all. 
The contract was for five cases. Clause 13 
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deals with “packages.” Whether it can be 
said that “packages” are the same as 
“cases” with regard to the facts of this case 
is doubtful. 

The result as regards this part of the 
case, in my opinion, therefore, is that the 
plaintiff is entitled to recover in respect of 
two cases only of the September shipment. 

I have now to deal with the question 
whether there was an extension of time 
for delivery. There were other contracts 
running between the parties for the sale 
and delivery of goods, and there is no 
doubt on the evidence that with regard to 
the other contracts there was an arrange¬ 
ment made on the 7th of February 1921 
for an extension of time for taking delivery 
for two months. 

It is further clear upon the evidence that 
this arrangement did not include the goods 
which were the subject-matter of contract 
No. 2:^8. There is a letter of the 23rd of 
May 1921 from the plaintiffs to the defend¬ 
ants to this effect: “The delivery due date 
of the goods against your above contracts, 
which you kept with us on interest, passed 
on the 7th April last, and in spite of our 
repeated demands you have not yet suc¬ 
ceeded to take delivery of the said goods. 
We hereby call upon you to take delivery 
of the above-mentioned goods paying value 
and interest within three days from date 
hereof, failing which we shall be compel¬ 
led to re-sell the said goods on your account 
and risk without any further notice or re¬ 
ference to you and shall hold you liable 
for the consequences,” The datq of the 
7th of April in that letter obviously r'efers 
to the expiration of the two months’ time 
which had been arranged on the 7th of 
February and it is clear on the evidence 
that this did not apply, as I have already 
said, to this contract No. 228; yet the 
plaintiffs’ letter of the 23rd of May was 
written on the basis that the arrangement 
did apply to contract No 228. In this res¬ 
pect, in my opinion, the letter was incorrect. 

There was a dispute as to whether the 
letter of the 26th of May 1921 was sent 
by the respondents. I think there can be 
little doubt that it was sent by the re¬ 
spondents and in that letter the respond¬ 
ents stated that “as regards conti act No. 
228 the matter is still pending for final 
decision; anyhow we can assure you of our 
best endeavours to retain our long friendlj^ 
connection.” 

The reference to “final decision*^ takee 
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one back to the letter of the 8th of April 
1»21 from the defendants to the plaintiffs. 
In that letter the defendants said: “i?e: 
Contract No. 228-5 C-S popline. Your favour 
dated 30th ultimo. You are already inform¬ 
ed of our placing protest on the award as 
given by the Bengal Chamber of Com¬ 
merce. 

“We regret we can do nothing in this 
connection until our case and complaint 
fully investigated.” 

It is, therefore, obvious that there was 
no agreement for extension of time for de¬ 
livery in respect of the goods—the subject- 
matter of contract No. 228, up to the end of 
May 1921. 

The question, then, arises: What is 
the evidence of any agreement after that 
date? The letters which are set out in the 
paper-book, dated the 22nd of July r.T21, 
7th of December 1921, Sth of February 
1922 and the 2Cth of May 1922 were not 
answered by the defendants. In my judg¬ 
ment, some of those letters are inconsistent 
with the plaintiffs' case that there had 
been a specific arrangement for the ex¬ 
tension of time for taking delivery down 
to May 1922. At any rate, those letters do 
not constitute evidence of any such agree¬ 
ment. 

The matter, therefore, rests upon the 
verbal evidence of Sewrattan; and although 
I do not intend to make any reflection upon 
the truth or honesty of Sewrattan, I think 
hie evidence on this point is not sufficient. 
It is contained in a very few questions and 
answers which are to be found at pages 34 
and 35. I need not set out the evidence in 
my judgment. The material questions are 
Nos. 189, 195, 200, 201 and 202. The wit¬ 
ness said that his case was that at a date 
later than May 1921 the defendants pro¬ 
mised to take delivery. That is a vague 
statement. There is no evidence as to the 
date when or the place where the alleged 
arrangement was made: nor was it stated 
who were the persons who made the alleg¬ 
ed arrangement. I think that upon this 
point the evidence of Sewrattan does not go 
far enough to support the case of the 
plaintiffs that there was a specific arrange¬ 
ment that the time for taking delivery in 
respect of the goods under contract No. 228 
should be extended till May 1922. 

For these reasons, 1 am of opinion, as al- 
I'eady stated, that the alleged agreement 
for theextension of time for taking delivery 
has not been proved. 


The result, in my judgment, therefore, 
is tii3.t tli6 plSfiDtitf 18 sutitlsd to r6cov6r 
in respect of two cases of the September 
shipment only. 

The plaint is based upon a re sale and the 
difference between the amount produced on 
the re-sale and the amount which would 
have been realized if the contract had 
been carried out by the defendants. The 
re-sale, however, did not take place till the 
end of May 1922. Having regard to the 
fact that I have come to the conclusion that 
there was no agreement for the extension 
of time for taking delivery, the re-sale which 
took place in May 1922, cannot be relied 
upon by the plaintiffs. The plaintiffs, there¬ 
fore, are relegated to any claim for dam¬ 
ages which they can prove against the de¬ 
fendants for the breach of their contract in 
not taking delivery of the two cases of the 

September shipment at the time when de¬ 
livery ought to have been taken. There 
13 no evidence as to the market price of 
these particular goods at the due date, viz 
February 1921 on the record. The parties’ 
however, have agreed that there will be 
judgment for the plaintiff for Rs. 750 as the 
amount of damages in respect of the two 
cases of the September shipment. 

The appeal is allowed and there will be a 
decree entered for the plaintiffs for Rs. 7 d 0 
The plaintiffs will be entitled to their 
costs of the suit in the trial Court and in 
our opinion it was a fit case to be tried bv 
the High C^rt. The costs will be on 
Scale No. 2. The plaintiffs appellants will 
be entitled to recover two-thirds of their 

taxed costs of the appeal from the defend¬ 
ants. 


Rankin, J.—I entirely 
nothing to add. 


agree and have 


Appeal allowed. 
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Wilful wrong-doer, whether can plead acquiescence — 
Mere failure to object, whether amounts to acquiescence 
—Appeals—Appellant, duty of, to show lower Court's 
judgment to he wrong. 

. In appeals the burden of sliowing that the judg¬ 
ment appealed from is wrong lies upon the appellant 
and if all he can show is nicely balanced calculations 
which lead to equal possibility of the judgment on 
either the one side or the other being right, he has 
not succeeded, [p. 256, col. 2.]. 

Nahakishort Mandal v. Upendrakishore Mandal (2), 
rfelied on. 

The mere fact that no objection was raised by a 
person when another built upon, his land and that 
there was delay in enforcing his rights does not 
amount to acquiescence, [p. 257, col. ].] 

The doctrine of acquiescence cannot-be invoked by 
a:person who was not under the 6ona fide belief that 
he was acting within his rights, [p. 257, col. 2.] 

Rafiq Unsain v. Bishnath P7’asad (V,, Wilmott v. 
ilarbcr (4) and Jai Narain v. Jafar Beg (5), relied, 
on. 

Second appeal against a decree of the 
Subordinate Judge, Lucknow, dated the 
30bh March, 1925, in Appeal No. 26/233 of 
1^24, affirming that of the Munsif, Lucknow,, 
dated the 29th September, 1923. 

Messrs. Radha IMshtia and irasi Hasan^^ 
for the Appellants. 

Mr. Hahimuddin for Mr. M. Wasim, for 
the Respondents. 

JUDGMENT.—These appeals arise out. 
of a suit brought by the plaintiffs for 
possession of a strip of land in village 
Nagram, District Lucknow by demolition of 
a wall and a pushta (buttress) and the clos¬ 
ing of some doors and parnalas.. The 
plaintiff No. 1 is the proprietor of plot 
No. 749. The plaintiff No. 2 is the mort¬ 
gagee with possession of that plot. The 
defendants are owners of plot No. 748 which 
adjoins plot No. 749. These plots are 
situated in Nagram Mahal Taraf Dakhin, 
The defendants constructed a. house on 
plot No. 748 about 9 years ago. They made 
a pushta attached to the western wall of 
the house and opened two doors and seven 
parnalas which throw water towards the 

western side of the house. 

The plaintiffs brought the present suit 
alleging that the defendants encroached 
upon their land No. 749 that the western 
wall and also the pushta stand on their 
land and that they (defendants were wrong 

in opening doors and parna/fls upon their 

(plaintiffs’) land. , . j 

The claim was resisted by the defendants. 
They denied the alleged encroachment and 
pleaded that the wall and the pustha both 
Stood on their land. They alleged further 
that they had deliberately left a portion of 
their land beyond their western wall to 
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justify them in opennilg the- doors and con-^ 
structiog the pushta in question. They^ 
also raised the plea of acquiescence,’. 

The first Court decreed the • plaintiffs' 
claim about the closing of the ‘‘pa;r7iafas’** 
and issued an injunction !Vestraining‘th« 
defendants from having ingress and egrets 
through the two doors in the western 'wait 
of their house.” Though the first ^ Court 
held that the defendants had - constructed 
the pushta in question by encroaching upon 
the plaintiffs’ land the defendants .were not 
directed to demolish the pushta, on the 
ground that the injured party had slept 
over the matter for a long time., It should 
be noted that the first Court had foun'd 
that the plaintiffs had not really acquiesced 
in the construction as alleged by the defend? 
ants. 

Both thepartiesappealed and theirappeals 
were disposed of by the learned Subordinate 
Judge of Mohanlalganj on the 15th March; 
1925. The plaintiffs’ appeal was allowed to. 
this extent that the defendants were direct--' 
ed to demolish the pushta in question and 
the defendants* appeal was dismissed entire¬ 
ly. The defendants have now come to this 
Court in second appeal. 

In my opinion there is no force in these 
appeals. The finding of the lower Courts, 
that the defendants have encroached upon 
the plaintiffs* land by constructing the 
pushta in question, must be accepted in 
second appeal. The learned Subordinate 
Judge has very carefully discussed the 
whole evidence on this part of the case. He 
has carefully considered all the questions¬ 
having a bearing on the point under con-' 
sideralion. 

The appellants’ learned Counsel has 
attempted to show that the finding of the 
lower Courts is erroneous. So far as I see 
the finding is not open to any objection 
and is really unassailable. Even an errone-- 
ouB decision of fact is not a ground for' 
interference in second appeal lAhmad- 
Husain v. Umrao Fatima (1).] It should 
also be borne in mind that in appeals the* 
burden of showing, that the judgment 
appealed from is wrong, lies upon the 
appellant. If all he can show is nicely 
balanced calculations, which lead to equal’ 
possibility of the judgment on either the 
one side or the other being right, he has* 
not succeeded. This was clearly pointed 

out by their Lordships of the Privy Council’ 

« 

(1) 04 Ind. Cas. 223; 24 O. 0.221, . ; 
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in the case of l^abakishore Mandal v 
Upendra Kishore Mandal {2). The defend¬ 
ants were wrong in constructing thQ pushta 
in question on the plaintiffs’ land. They 
were also wrong in opening doors and 
pxrnalas upon the plaintiffs’ land. They 

have now to thank themselves for the con¬ 
sequences. 

Tne plea of acquiescence has not been 
accepted by both the lower Courts. I am 
hot prepared to interfere with the finding 
on that point also. The defendants have 
raised the plea of acquiescence simply on 
the ground that the plaintiff No. 1 raised 
no objection when the building was con¬ 
structed and that there was long delay on 
her part in enforcing her rights, if any 
in respect of the land in dispute. So far 
as I see this does not establish acquiesc¬ 
ence. It was never the defendants’ case 
that they had acted in the bona fide belief 
that they were acting within their rights. 

The appellants’ learned Counsel has 
referred to the case of Hafiq Husain v. Bish- 
nath Prasad (3) in support of his argument. 
In that case there was reliable evidence to 
show that the defendants had all along a 
firm conviction that the strip of land in 
dispute was theirs’, and they had on the 
strength of that conviction started building 
a structure on the entire land in suit in¬ 
cluding the piece which was afterwards 
found to be the plaintiffs’ property. I do 
not find and have not been referred to any 
evidence to that effect in this case. That 
case must be distinguished from the present 
case. Each case must be dealt with on its 
own merits and governed by its own cir¬ 
cumstances. The law on the subject of 
equitable estopj^el has been expounded in 
the case of WiLmott v. Barber (4). lu 
dealing with the subject of acquiescence, 
Fry, J., observed as follows at page 10-3* of 
the report: 

“It has been said that the acquiescence 
which will deprive a man of his legal rights 
must amount to fraud, and in rny view 
that is an abbreviated statement of a very 
true proposition. A man is not to be 

(2) 65 Ind. Cas. 305; 20 .\ L. J. 22; (1022; A1 W 
^.95; 26 O. \V. N. 322; 35 »1. .1. 116; 42 .M L j’ 
253; 24 Bora. L. U. 3J6; 15 L. W. J17;30M. L t’ 
234; 3 P. L. T. 311; A. 1. i:. 1622 V. C. 39 iP. C ) 

(3) 84 Ind. Cas. 511; 2' 11-1; 10 O. <& A £ 

848; 11 O. L. J. 677; A. I i'.. 1925 Oudh 258; 1 O.’ W. 

U) (1S80) 16 Cii. D. 9C; U L. T. 05; 28 W. R. Oil. 
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deprived of his legal rights unless he has 
acted in such a way as would make it 

"P rights. 

What, then, are the elements or requisites 
necessary to constitute fraud of that descrip¬ 
tion? In the first place the plaintiff, (i. L 
the party pleading acquiescence) must have 

bis legal rights. Second¬ 
ly, the plaintiff must have expended some 
money or must have done some act (not 
necessmly upon the defendant’s land) on 
the fmth of his mistaken belief. Thirdly 
the defendant, the possessor of the legal 
right, must know of the existence of his 

inconsistent with the 
right claimed by the plaintiff. If he does 
not know of it he is in the same position 
as the plaintiff and the doctrine of acquiesc¬ 
ence IS founded upon conduct with a 
knowledge of your legal rights. Fourthly 
the defendant, the possessor of the legal 
right, must know of the plaintiff’s mis¬ 
taken _ belief of his rights. If he does not, 
there is nothing which calls upon him to 

O'vn rights. Lastly, the defend 
ant, the possessor of the legal right must 
have encouraged the plaintiff in his «- 

u ^ money or in the other acts 
which he has done, either directly or by 
abstaining from asserting his legal right 
Where all these elements exist, there is 
fraud of such a nature as will entitle the 
Court to restrain the possessor of the 
legal right from exercising it, but, in mv 

[i5ee Jai Naratn v. J afar Beg (5)1 
Applying these principles to tii’e ca-e 

prepared to hold that 
the plea of acquiescence is made out Nn 

other point was pressed before me in thl 

course of arguments. In my opiniL 

judgment of the learned Subordinate 
18 quite correct and must be upS 
1 he result is that the aonpi^iQ iT’-i 
must be dismissed I dSas th ^ 
with costs. The decrees of th 
Appell... Co,„ 


A, N, A. 


. dismissed 

^ (5) 92 Ind. Cas. 1017- 24 A I T * 

I. K. 1926 All. 324; 48 A. 3537 357; A, 
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CALCUTTA HIGH COURT. 

Afpbals FRoii Appellate Decrees Nos. 2385 

TO 23y0 OF 

June 4, 19:^6. 

Present Sir Lancelot Sanderson, Kt., 
Chief Justice, and Mr. Justice 

B. B. Ghose. 

8ARODA PR08AD PAKRASI and others 

—Appellanis 
versus 

UMA8ANKAR SANYAL and otuirs— 

Respondents. 

Biitgal Regulation XLIVof «. 4. 5 —Patni— 
Fixity of rent, presumption of—Tenure created after 
Permanent Settlement—Revenue sale—Contract as to 
fixity of rent, whether cancelled -So enhancement for 
long series of years, inference from — C. P. C. (Act 
of 1908), 0. I'i/.rr. Il,.l8—UocHment8 riot included in 
lUt—Admission in evidence-Discretion of trial Court 
—Appellate Court when interferes—Principles relate 
ing to admission of such documents. 


The grant of a patni connoles that the rent is 
fixed, [p. 2o3, col. l.j 

Nirod Chandra V. tlarihar (3;, distinguished. 

Where for a long series of years during which the 
value oE the property has increased manifold no 
attempt was made to claim any enhancement of rent, 
a legitimate inference may be made that the original 
contract was that the rent should be fixed for ever, 
[p. 264, col l.J 

The Appellate Court will not interfere with the 
discretion exercised by the trial Court in not admit¬ 
ting in evidence documents n«-t entered in the list 
of documents filed under 0 Vll, r. 11, C. P. C., unless 
it is shown that the trial Court was entirely wrong 
in exercising its discretion. The mere fact that the 
Appellate Court would have admitted the document 
is not a sutiicient gi ound for admitting such docu¬ 
ments in appeal, col 2.] , , , , j 

Per Sanderson, C. t/.—The fact that o. talukdar h&d 
to pay enhanced rent by reason of the prorisions of 
R 5*^of Bengal Kegulalion XLIV of 1<93 does not 
show conclusively that the rent of a tenure was not 
Jixed. (p- 26U, col. 2 J 

Per B B. Ghose, J .—Where a tenure has not been 
held from the time of the l^ermunent Settlement the 
landlord is prima facie entitled to enhancement of 
rent. !?• 262, col. 1.] 

A contract as to 0xity of rent relating to a tenure 
rreaied after the Permanent Sell lemeul is not abto- 
hitelv cancelled by a revenue sale, und'r the pro¬ 
visions of 8.5 of Bengal Regulation XLIV of Lu.l 
The taiukdar and ryots remain in all respects as before 
f'xcept that they become liable to a cealain limited 
increase of rent according to the establisheu usages 

and rates, [p. 2( 2, col. 2.J 

Where there is no reasonable giound for suspicion 
ihat a document might ha^c been fabricated after 
lie Tiling of the plaint such as uoemotnU obtaiut d 
from public olbces or copies obtained from Court 
nd vuth legaid to which the other side nufht not 
i.c nrciudicea ?.s being taken by surprise or not liav- 
i/any opportunity of adducing rebutliug evidence, 
le Court mav properly, in the exercise of its sound 
r fi«-rtli«n. itcche fcucli documents m evidence and 
It tn decide as to their probative value giving eveiy 
I n, ( Uui.ilv 10 llio other side to rebut the elTect of 

dc r.mtute if tUey vuc believed. Ip. m, 

tdls -1 * 2.] 


Rules of procedure are not made for the purpose- 
of hindering justice, [p. 264, cols 1 <& 2.T 

Wide discretion has been given to the Court with 
regard to matters of reception of evidence although 
the documents have not been entered in the list of 
documents filed by the parties, and this discretion 
should be exercised for the furtherance of justice, [p. 
264, col. 2.] 

Appeals against the decrees of the Addi¬ 
tional District Judge. Pabna and Bogra, 
dated the 28t.h July, 1922, reversing those 
of the Subordinate Judge, First Court, 
Pabna, dated the 30th June, 1920. 

Mr. Ram Chuvder Mazumdar and Babu 
Kali Kinkar Chakravarti^ for the Appel¬ 
lants 

Mr Farm Chandra Roy Ckowdhury and 
Babu Bireswar Bagchi, for the Respondents, 

JUDGMENT. 

Sanderson, C. J.— In this matter 
there are six appeals arising in six rent 
suits, which were disposed of in the first 
Court and in the lower Appellate Court by 
one judgment in each Court. 

The plaintiffs are three batches of co- 
sharer-landloids and the tenanls-defendpnts 
are the same in each suit. The remaining 
co-sharer-landlords are the pro forma de¬ 
fendants. 

The plaintiffs claimed rent and aright 
to enhance the rent in each case. 

In t he trial Court the plaintiffs succeed¬ 
ed and the learned Subordinate Judge of 
Pabna decreed the suits and assessed the- 
rent at double the existing rent in the res¬ 
pective cases. 

The tenants defendants appealed W -1be 
Additional District Judge and the learned 
Judge came to the conclusion that the rent 
was not enhancrable but that it was fixed 
in perpetuity and ccrsequently he allowed 
the appfals. The plainlifis-landlords- ap* 
pealea to this Court. 

The first point to which it is necessary 
for me to refer, is the argument which was 
addresfed by the learned Advocate for the 
respondents, that the plaintiffs were not 
entitled to maintain the suits by reason 
of the provisiens of 8. lfc’8 of the Bengal 
Tenancy Act. I see no reason to differ 
from the conclusion at which the learned 
District Judge aiiivedin that respect hav¬ 
ing regard to the terms of the kahuHyatt 
which is printed at page 30 of the paper- 
bock containing the additional papers, and 
having legard to the other facts of the case, 
1 neeci eaj’ no more than tl'St I agree with 
the coi cinsions of ^he learned District 

Jud^e and the Subordinate Judge| 
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'"namely, that the plaintiffs were entitled to 
maintain the suits. 

The next point relates to the rejection 
of, a certain document which was describ¬ 
ed by the plaintiffs as the **likhan” in 
respect of the pattani majkitri taluk grant¬ 
ed by the Maharajadhiraj Ram Krishna 
Roy Bahadur to be called for from witness.’* 
-The name of the witness given, was Khirod 
Lall Pakrasi. 

The learned Subordinate Judge did not 
rIIow that document to be put in evidence. 
The learned District Judge stated that if 
he had been trying the suits as a Court of 
first instance he might have been inclined 
to admit the document, but that he was 
unable to say that the learned Subordinate 
Judge in the circumstances, had exercised 
his discretion wrongly. The document in 
question was alleged to be a certified copy 
of a document dated the llth Chaitra I'iOl 
B. S: (corresponding to 2Uh March, 179:),) 
and it was alleged that by that document 
the Maharajadhiraj Ram Kri'^hna Roy had 
Created a non~vermanenl mnjkuri taluk a,t 
a ren’t of Rs. 4.-SOI in favour of Ganga 
Gobinda San 5 al, who was alleged to be the 
predecessor-in-title of the defendants in 
these suits. 

On the question whether the rent is 
liable to be enhanced it cannot be doubted 
that that document was material and the 
question, which arises in connection with 
that d()cument is whether by reason of the 
provisions of O, Vn, rr. 14 and iSof the C. 
P. C , the document is admissible or not. 

' Rule 14 is as follows: — 

fl)‘ “Where a plaintiff sues upon a docu¬ 
ment in his possession or power, he shall 
produce it in Court when the plaint is pre¬ 
sented, and shall at the same time deliver 
the document or a copy thereof to be filed 

with the plaint.” 

The part of the rule does not apply to 
this case. Sub-r. (2) provides:— 

“ Where he relies on any other docu¬ 
ments (whether in his possession or power 
or liot) as evidence in support of hia claim, 
he shall enter such documents in a list to 
be' added or annexed to the plaint.” 

The provision is specific, and it is clear 
that the plaintiffs did not enter this parti¬ 
cular document in a list which was added 

oi^'hnriexed to the plaint. 

^he result, therefore, was that 0. Vlf, r. 18 
came into operation. 

"That tiile provides as follows : 

A document which ought to be produc¬ 


ed in Court by the plaintiff when the plaint 
is presented, or to be entered in the list to 
be added or annexed to the plaint, and 
which is not produced or entered accord¬ 
ingly, shall not, without the leave of the 
Court, be received in evidence on his behalf 
at the hearing of the suit.” 

In this case, therefore, inasmuch as the 
plaintiff.s did not comi^ly with the provi¬ 
sions of O. Vir, r. 14, the document in ques- 
tion could not be admitted unless the 
plaintiffs succeeded in obtaining the leave 
of the learned Subordinate Judge. ^ 

The question in this appeal with regard 
to that matter is. in my opinion, whether 
the learned-Subordinate Judge hadsuffi¬ 
cient materials before him. which would 
justify him in the exercise of his judicial 
discretion in refusing the admission of that 
document, 

lam inclined to agree with the learned 
District Judg-^*. If I had been trying these 

cases I should have been inclined to admit 
the document on terms and I would have 
given the defendants ample opportunity of 
substantiating their allegation, which was 
that this document was not a genuine docu¬ 
ment. But I am sitting in a Court of Ap¬ 
peal and it is for the appellants to show 
that the learned Subordinate Judge^ exer-’ 
cised his discretion wronglv in decidin" 
that the document ought not to be ad mi t^' 

ted. 


these: In March, 1914, the plaintiff.^ tiled a 
list of documents in Court and referred to 
this document in these terms; “The Ukhan 
in respect of the pattard 7m.jkuri taluk 
granted by Maharajadhiraj Ram Krishna 
Koy I he certified copy to be filed after- 

5Slr.3'u; "W" 

Jiil.v,1914. gave notice to 
the defendants to produce the oriWnal 

The defendants in the same month of m 

same year stated that they had no s, eh 
doeument Then in the following yeaj 
1915 m the month of June the cafe wfs 


1 • trial was whether* 

the plaintiffs were entitled to sue hsvln 

regard to the provisions of a ISS “ t 
Bengal Tenancy Act and it »» 
ground that the learned Judg^ 
the cases dismissed the suits But 
clear from what was read trs 

the learned Advocate for thf def'^^J 

that one of the Usues 
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rent was fenlianceable. It is clear that evi¬ 
dence was produced in respect of that issue 
and from the learned Judge’s judgment it 
is clear that i^lthough he decided the case 
upon the preliminary point, that the plaint- 
iSs were not entitled to sue by reason of the 
provisions of s. 188, he had evidence upon 
the other issues. If that be so, 1 do not 
understand how it was that the plaintiffs 
did not call upon the witness, who was 
supposed to have this document in his pos¬ 
session to produce it at the trial in I9l5. 

There was an appeal to the lower Appel¬ 
late Court and then an appeal to the High 
Court. The case was remanded sometime 
in 1919 for further trial. Then it was that 
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sessed by the purchasers at the revenue 
sale Therefore, I agree with the learned 
Judge so far. 

The learned District Judge then proceed¬ 
ed to say ‘ whether before or after 1793 
there is no indication whatever.” 

If the document, to which I have already 
referred is excluded from evidence, I agree 
with the learned District Judge that there 
is nothing to show whether the taluk was 
created before or after the Permanent 
Settlement of 1793. It must have been 
created, in my opinion, about that time. 
It may have been shortly before or shortly 
after. i 


the plaintiffs for the first time endeavoured 
to give evidence in respect of that docu¬ 
ment in 1920, and the learned Subordinate 
Judge rejected it. Having regard to the 
circumstances I think it is impossible to 
say that the learned Judge did not exercise 
his discretion in a judicial way. I think it 
is impossible to say that there were not 
materials before him which would justify 
him in coming to the conclusion that the 
document should not be admitted. Ihe 
result, therefore, is that on this point the 
appeal must fail. 

The other question, with which I have to 
deal, is whether the learned District Judge 
was right in his conclusion that the rent, in 
respect of the taluk^ was fixed in perpetuity. 
In spite of the argument which was address¬ 
ed to us by the learned Advocate, who 
appeared for the appellants (to which it 
was a pleasure to listen) I am not convinced 
that the learned District Judge was wrong. 

I think the learned District Judge's con¬ 
clusion as regards the origin of tJtie taluk 
is right on the evidence which was before 
him. 

In the first place he held that the taluk 
could not have been in existence at the time 
of the Decennial Settlement. That I under¬ 
stand was in i7e9. In my opinion there is 
no doubt about that. 

The learned District Judge then held 
that it must have come into existence be¬ 
tween 1789 and 1801. There is no doubt 
about that, because it was not in e.\istence 
in 1789 and it clearly was in existence in 
1801, because the revenue sale by which 
ihe Pakrasi brothers became the owners 
was in 1789 and there was a partition be¬ 
tween these two brothers by metes and 
hounds in 18u0. It was either in 1799 or 
1800 that the then talukdar was dispos- 


The learned Advocate, who appeared for 
the appellants, argued that even if the taluk 
had been created before the Permanent 
Settlement the fact that the rent was en¬ 
hanced in 1803 is sufficient to show that 
the rent was not fixed in perpetuity. Here 
again ^ I agree with the learned District 
Judge's conclusion. The rent came to be 
enhanced in 1803 by reason of the fact that 
Ganga Gobinda Sanyal, the then talukdar, 
who had been dispossessed, brought a suit. 
As the result of that suit a decree of the 
Court was made, as I understand, to the 
effect that he should be restored to posses¬ 
sion on his undertaking to pay the rent in 
accordance with that which was customary 
at that time in the pergana. That order 
was made in pursuance of s. 5 of Regulation 
XLIV of 1793. It is obvious that s. 5 deals 
with an exception to the ]. Jovisions of e. 4 
of that Regulation. I need not read the 
terms, inasmuch as the section has often 
been the subject of judicial consideration, 
I cannot agree with the contention of the 
learned Advocate for the appellants as to 
the effect of s. 5. In my opinion it is this. 
It means that the talukdar was entitled to 
stay in or get possession of the subject of 
the tenure, provided that he was prepared 
to comply With the demand,, which the pur¬ 
chaser was entitled to make under the 
section,—which was to collect “whatever 
the former proprietor would have been 
entitlfcd to demand according to the estab¬ 
lished usages and rates of the pergana 
or District in which such lands may be 
situated, had the engagement so cancelled 
never existed.” The fact that the talukdar 
had to pay enhanced lent by reason of the 
provisions of 8. 5, in my opinion, does not 
fehovv conclusively that the rent was not 
fixed. The question, therefore, rewaina tg 
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be considered upon the main of these 
cases. 

The learned District Judge, in a careful 
and well-considered judgment, weighed the 
facts which were undoubted and came to 
the conclusion that, although in the first 
instance the onus was upon the defendants 
to show that the rent was a fixed one in 
perpetuity, that onus had been removed by 
reason of the main facts of the case which 
had bsen proved. In the first place the 
tenure which was undoubtedly vested in 
the defendants’ predecessor was described 
as a pdtni, it undoubtedly had the other 
ordinary incidents which were attached to 
a patni tenure, and there was no reason 
why it should not have the usual incidents 

^ rent. In the next place there is 
the fact that the rent was at the same rate for 
about 100 years an'd there is no doubt that 
the value of the tenure must have increased 
to a very large extent having regard to the 
remarks which were made by the learned 
Subordinate Judge in his judgment. He 
considered from the calculations which had 
been put forward that “the existing jama 

WJ.3 liable to be enhanced to even five times 
in certain cases ” In order to be on the 
safe side and having regard to the circum¬ 
stances he contended himself by increasing 
the jama to double the existing jama in the 
respective cases. The value having in¬ 
creased to such an extent and there having 
bean no variation of rent for so many years 
and having regard to the undoubted nature 
of the tenancy, i am not satisfied that the 
learned District Judge was wrong in arriv¬ 
ing at the conclusion that the rent in this 
particular tenure was fixed in perpetuity. 

The appeals are dismissed with costs. 

B. B. Ohose, J,— The main question 
xs whether the plaintiffs are entitled to 
claim enhancement of the rant payable by 
the tenants in these appeals. 

The history of the tenure, so far as it 
appears from the findings of the learned 
Additional District Judge, may be shortly 
stated thus: This tenu re was in the posses¬ 
sion of one Gangs Gobinda Sanval. It was 
sold for arrears of revenue in 1799 or 1800 
A. D. and purchased by two brothers who 
mav be called the Pakrasis. After their 
purchase they dispossessed the tenure holder 
of the tenure on which the tenure holder 
brought a suit for recovery of possession. In 
that suit it appears that an order was made 
by the Court dated the iHth of April, 1^503 
under which it was ordered that thetenure- 


holder should be put into possession of 
the tenure on his undertaking to pay the 
pergana rate of rent to the auction-pur¬ 
chasers in terms of s. 5 of Regulation XLIV 
of 1793. Thereupon it appears that the te¬ 
nure-holder executed an ekrar in favour of 
a Court Officer in 1803 in which he under¬ 
took to pay the pergana rate of rent for 
the tenure to the auction-purchasers and 
that so long as the pergana rate was not 
ascertained he would pay the previous rent 
which was Rs. 4.891. The pergana rate 
was settled by the Court in 1821 which was 
found to be Rs. 10 775 and since then the 
tenure-holder and his successors in-interest 
had been in possession of the property on 
payment of that rent. 

In 1897 it appears that the zemindari 
interest came into the possession of five 
sets of landlords and the tenure was in the 
possession of 15 or 16 sets of tenants or 
possibly more. The defendants in these 
cases executed separate kabuliyats in favour 
of different sets of landlords engaging to 
pay the rent payable by them to each set 
of landlords separately and it was stated 
in the kabuliyats, the earliest of which is 
dated September, 1897, that this arrange¬ 
ment was entered into for the purpose of 
saving the tenants from the liability of 
being deprived of their property on account 
of defaults being made by their co-sharers. 

I may here state that in this ekrar of 
1803 the interest of the tenure-holder has 
been described as “my patni taluk'' con¬ 
sisting of certain villages in the pergana. 
In the kabuliyat of 1897 which I have refer¬ 
red to, the interest of the tenure-holder has 
been described as ''Patni majkuri taluk'' 
and it is further stated that the landlord 
in whose favour the kabuliyat was executed' 
for the share of the rent payable to him on 
account of the share of rent for which the 
tenant was liable, would be entitled to pro¬ 
ceed to sell the interest under the Patm* 
Regulation VIII of 1819. 

Things went on apparently without any 
further trouble till the year 1913 when 
three of the suits out of which three of these 
appeals arise were brought for the purpose 
of recovery of rent as well as for enhance- 
nsent. It is not necessary forme to relate the 
vicissitudes of fortune which these three 
cases bad. It appears that these cases 
ultimately came to he heard bv the Sub 
ordma-e Judge in 1920 along w th three 
other sui^ts out of which the ,h -e E 

appeals have ariseu which were iastitute4 
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in the year 1917. The Subordinate Judge 
made a decree increasing the rent to double 
of what was previously paid by the tenants. 
This part of the decree has been reversed 
and the learned Additional District Judge 
hsa made a decree for the rent payable as 
stioulated in the kahuliyat. 

The main contention is whether the rent 
payable, as I have already stated, is liable 
to enhancement. I may here add that we 
had a very elaborate and interesting argu¬ 
ment attacking the judgment of the learn¬ 
ed District Judge, but after carefully con¬ 
sidering the argument, I am of opinion that 
the judgment of the learned District Judge 
must be supported. 

The first contention that is raised is 
with regard to s. 6 of the Bengal Tenancy 
Act; and it is argued that this particular 
tenure was not held from the time of the 
Permanent Settlement and that, therefore, 
there was nothing to prevent the landlord 
from asking for enhancement of rent. 

In support of this contention it was 
urged that a copy of a certain document 
was wrongly refused by the Subordinate 
Judge in the trial Court and that, although 
the learned Additional District Judge, on 
appeal, expressed the opinion that if he 
had been sitting as a Court of first instance 
he would have accepted the d'^icument, he 
declined to admit it as the Subordinate 
Judge, in his opinion, had given sufficient 
reasons for exercising his discretion in not 
accepting it. It is urged that it should have 
been admitted in evidence, and it would 
show that the tenure was created after the 
Permanent Settlement. 

I will deal with this point later on. For 
my present purpose I will proceed on the 
assumption that this tenure was not held 
from the time of the Permanent Settlement. 
Assuming thatto be so, the contention of 
the learned Advocate fur the appellants was 
that his clients were entilled to enhance¬ 
ment of rent under s. 7 of the Bengal Ten¬ 
ancy Act which commences thus : “Where 
the rent of a tenure-holder is liable to 
enhancement, it may, subject to any con¬ 
tract between the parties, be enhanced up 
to the limit of the customary rate payable 
by persons holding similar tenures in the 
vicinity." The argument in substance ap¬ 
pears to be that where a tenure has not 
been held from the time of the Permanent 
Settlement the landlord is prima facie 
entitled to enhancement of rent. There is 
a large body of authority in support of this 
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contention ; for instance, the case of B ^m% t 
soondery Dassyah v. R-idkika Chow ll^^rairb 
(i) which lays .down that the sremiadrr has 
a prima facie right to ask for enhancement 
of rent of under-tenures from time to time 
unless there is anything to prevent him from 
doing 60 . ■ 

The question, therefore, resolves itself 
into this: whether having regard: to the 
circumstances of the case as found by the 
learned Judge, there is anything to prer 
vent the landlord from asking for enhance¬ 
ment of rent; and in deciding this question 
regard must first be had to the rights, cf 
the parties in these cases with reference 
to the provisions of s. 5 of Regulation 
XLIV of 17 h 3. The plaintiffs in these cases 
claim title by succession from the auction- 
purchasers at a revenue sale of the zemin^ 
dari and it is urged that they are not bound 
by any contract as to fixity of rent if the 
tenure was created after the Permanent 
Settlement. The question with regard to 
the construction of this section, the teims of 
which appear to be very drastic, is w 
integra. This section was construed by the 
Judicial Committee in the case of lianee 
Survomoyeev MaharajahSuiteeschurderRoy 
Bahadoor (2); it wa^ observed by thejr Lord^ 
ships : “Now, looking at what follows in 
the same claupe, it is obvious that no such 
absolute cancellation was intended, for the 
power expressly and affirmatively given to 
the purchaser supposes the tolukdars and 
the ryots to remain in all respects as before^ 
except that they become liable to a certain 
limited increase of rent, according to the 
established usage and rates." At i)age l-iT’*' 
their Lordships observed: “The conclusipn 
at which their Lordshij)s have arrived as lb 
the construction of the section is this—that 
a power was given by it to the puichnsei* 
at a Government sale for airears to avoi.d 
the subsisting engagements as to rent, and- 
to increase the rent to that amount at 
which, according to the established usages: 
and rates of tlie pergana, or district, it 
would have stood had the cancelled engage-rj 
ment so avoided never existed; This gives 
it a just and reasonable operation, and vir¬ 
tually it would have had none, when, the 
existing rent was already according to the 
usages and rate of the vernana." The 
13 M. 1 A 218: 4 B. T-. U. P. O 8; 13 W. R. 
P. C. 11: 2 Sath P. O. J. :;93: 2 Sar. P. 0. J. 524; 20 
ID K 514 ' ' ^ 

(2) 10.U. I. A. 123 at p. 116: 2 W. R. P. C. 13: 8' 

1^- 0. J- 60: 19 R . 918._ 

•Page of 10 M. I. A.— 
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revenue sale, therefore, did not affect the 

other terras of the contract which there 
might have been between the parties at the 
time of the creation of the tenure. 

We have no direct evidence as to what 

the actual terms were as regards the enhan- 

cibility of the rent. This must, therefore, 

be inferred from the other circumstances in 

the case, and the other circumstances from 

which an inference mav be drawn have been 

• 

very carefully stated by the learned Dis¬ 
trict Judge from whose judgment these 
appeals are preferred I need refer to only 
a few of them. The first is the statement 
in the document to which I have already 
referred that the tenure was a patni. In 
my opinion, the grant of a patni cjiinotes 
that the rent is fixed and I say this as 1 may 
claim a certain amount of experience with 
regard to what patni taluks are. 

A case has been cited on behalf of the 
appellants reported as Nirod Chandra v. 
Harihar (3) where it seems to have been 
obseived that the expression '"patni taluk" 
did nob import fixity of rent. The judg¬ 
ment, however, is not based on that ground 
as will appear from the following obser¬ 
vation : “But it is perfectly plain that this 
document does not create a patni taluk, in 
other words, a taluk subject to the sum- 
miry procedure for realiz ition of rent pro¬ 
vided by Regulation Vlll of 1819.” The 
learned Judge in the Ov)urt below has, in 
my opinion, rightly distinguished this case 
in his judgment where he observes: “in 
that case tbe tenants relied on the descrip¬ 
tion of the taluk as a patni, but it was found 
to be liable to ennanceinent.” L')wer down 
he says : * It was conceded that the docu¬ 

ment did not create a patni taluk in the 
technical sense, and there was no reference 
to the terms of the Batni Regulation.” The 
only thing that maybe said is that the mere 
mention of a taluk as a patni taluk does not 
create a patni taluk. There may be other 
terms in the document which may show 
that although the word “paint” was used 
it was not really a pitni taluk ; and in the 
case referred to ab^ve it would appear that 
it was conceded by the party claiming 
under the kabuliy it that it was not a patni 
taluk. Thiscase is. therefore, of very little 
authority in favour of the contention that 
the use of the word '"patni" does not con¬ 
note fixity of rent. 

On the other hand, by a reference to the 

(3; 58 lad. Cas. 86:; 21 0. \V. N. Sri; 32 C. L. J. 

19. 


preamble under Regulation Vllf of l8l9it 

would be found that tenures with a right 
of heritability and fixity of rent were being 
created in spite of the prohibition under 
the Regulations for a considerable number 
of years known as patni taluks, and that 
Regulation w^ts enacted for the purpose of 
regulating the rights of the parties is 
regards realization of rent and so on. Fur¬ 
ther, in the documents which were executed 
so late as 1897 there is a reference to the 
fact that the tenures would be liable to sale 
under the provisions of Regulation VIII of 
1819. Taking these facts together into con¬ 
sideration it would require a very strong 
circumstance to show that the rent was not 
fixed in perpetuity. 

Having regard to the facts to which I have 
referred I need not refer in detail to the use 
of the word ""majkuri" in the documents re¬ 
lating to this tenure. As the District Judge 
has pointed out, the word"accord¬ 
ing to Mr. Field in his well-known introduc¬ 
tion to his edition of the Bengal Regula¬ 
tions under note (2) of s 35, was an older 
name of a sikmi taluk, which means older 
than the Decennial Settlement, and the 
definition of the word in Wilson’s Glossary is 
much more favourable to the position of 
the tenants, because it shows that tenure- 
holders holding a majkuri taluk were Only 
to pay the revenue through the ze'uindars. 
We may accept the contention on behalf 
of the appellants that these words were 
not u-!ed according to their true significance 
but were loosely used in those documents. 
But. apart from that, the use of the word 
patni and the fact stated that Rigulation 
Vill of 1819 should be had recourse to 
for the purpose of recovering arrears ofrent 
are sufficient to establish the fact of th© 
fixity of rent. One other case was relied 
upon by the learned Advocate for the 
appellants. It was the case of Jogesk 
Chandra Roy v. Makbul Ali Chowdhurv 
(4) where it was observed that the mere 
fact that there was a stipulation in th© 
kibuliyat that Regulation VIII of 1819might 
be resorted to for the purpose of recoverv 
of rent did not import fixity of rent There 
cannot beany dispute with regard to that 
question whatsoever, because in that case 
ttie tenure was an etmam created with 
reference to lands which were situated a 
a temporarily settled estate, and with re 
gard lo.such a tenure, the mere fact that 

a) 5-1 Ind. Gas.-850; 30 C. L. J. UO; 23 C. W. 
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parties bad agreed that resort might 
be bad to the Putni Regulation to recover 
arrears of rent could not mean that the 
rent was permanently fixed 

Then, I would further observe that hav¬ 
ing regard to the lapse of a long series 
of years extending to a century when the 
value of the property has gone up at least 
500 per cent., according to the estimate of 
the Subordinate Judge, and no attempt 
having been made during all this period 
to claim any enhancement of rent, a legiti¬ 
mate inference can he made that the origi¬ 
nal contract was that the rent should be 
fixed for ever. I may refer here to the 
observations made by their Lordships of 
the Judicial Committee in the case of 
Baboo Dhanput Brngh v. Goortian Si-ngh (5). 
Atpage 466* their Lordships observe: “Upon, 
this second point, the evidence of the 
subsequent acts and conduct of the zemin¬ 
dars is material only in so far as the re¬ 
ceipts and proceedings above referred to 
show that both Aghum Singh and his 
successors were described diSmocurreredars. 
Their Lordships are not prepared to say 
that, from this evidence, a Court or Jury 
might not legitimately infer, as against 
the first zemindar and his successors, either 
that the rent had been always fixed, or 
that, by subsequent contract, that, which 
had been originally variable had been 
made invariable.” The circumstances of 
these cases all lead to the legitimate infer¬ 
ence that even assuming that this tenure 
was created after the Permanent Settle¬ 
ment the rent was originally fixed or it 
might have been fixed at some other time 
about which there is no evidence. 

I must next shortly deal about the re¬ 
ception of the copy of a potta about 
which the appellants have made a griev¬ 
ance before us. There cannot be any doubt 
that the plaintiffs have been guilty of gross 
laches in the production of this document 
and in these particular cases it cannot be 
said that the Subordinate Judge was entirely 
wrong in rejecting the acceptance of the 
document in the exercise of his discretion. 
I need not recaptulate the facts again, but 
the argument on behalf of the appellants 
gains support from the observations made 
by the learned Additional Distrmt Judge 
on appeal. I should myself have thought 
that where ihe^re was no reasonable ground 

(5) n M. I. A. 433 at p. 4CG; 1) W. R. V. 0. 3; 2 
Pntti. P 0. .7- 02; 2 Sar. P. C. J. 309; 20 E. R. 161. 
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for suspicion that a doctiment might have 
been fabricated after the filing of the 
plaint such as documents obtained from 
public oflices or copies obtained from Court 
and with regard to which the other side 
might not be prejudiced as being taken by 
surprise or not having any opportunity of 
adducing rebutting evidence, the Court may 
properly, in the exercise of its sound dis¬ 
cretion, receive such documents in evidence 
and then decide as to their probative value 
giving every opportunity to the other side 
to rebut the effect of those documents if 
they were believed. In these cases the docu¬ 
ment was alleged to have been a copy ob¬ 
tained from some Court where the origi¬ 
nal was alleged to have been filed, and 
under these circumstances if the plaintiffs 
had not been so negligent in the produc¬ 
tion of the document in Court, it might 
reasonably have been accepted by the Court. 
I would only impress upon the trial Court 
the fact, as observed by the Judicial Com¬ 
mittee in the case of Indrajit Pratap 
Bahadur Sahi v. Amar Singh (6) that “rules 
of procedure are not made for the purpose 
of hindering justice.” Wide discretion has 
been given to the Court with regard to 
matters of reception of evidence although 
the documents have not been entered in 
the Hat of documents filed by the parties, 
and this discretion should be exercised for 
the furtherance of justice. 

The last point that remains is w’ith 
regard to the application of s. 188 of the 
Bengal Tenancy Act to these cases. The 
learned Advocate for the respondents en¬ 
deavoured to support the judgment of the 
learned JudgA on the. ground that the suits 
for enhancement of rent were not main¬ 
tainable having regard to s. 18S of the 
Bengal Tenancy Act. I need only eav fhat 
having regard to the terms of the kabiiliyot 
of 1897 there is no doubt in my mind 
that the interest of the tenants as well as 
the interest of the landlords have been 
separated- It cannot be said that the 

plaintiffs still remain the joint landlords of 
th“ tenants. 

On the grounds I have stated I agree 

that the appeals must be dismissed with 
costs. 

A. Appenh dismissed 

T I. A, 183 at p. 101: 3o’o. 

L'h 21 A. L. J. 554: 4 P. L. T. 447; A I 
1923 P, C. 128; 1 Pnt. L. R. 315: 2 Pat. 676: 33 M L 
T-J3.3: 45 M. L. J. .578: 18 L. W, 728; 25 Bom. D r' 
1259; 28 C. W. N. 277 P. G.), 
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PRIVY COUNCIL. 

Appeal pkom the Special Court op 

Swaziland. 

April 15, 1926. 

Present :—Lord Chancellor (Viscount Cave), 

Haldane, Lord Parmoor, 

Lord Phillimore and Lord Blanesburffh. 
SOBHUZA II— Appellant 

versus 

MILLER AND OTHERS—Respondents. 

Foret^ Jurisdiction Act. 1890 {5S & 5h. Viet 
e. 37ss. 1, S, 11—British Protectorate — Sover¬ 
eignty. nature of-^Control by British Government, 
extent of—Excessive interference, legality of—Orders 
xn Council for acquiring lands of Protectorates— 
Previous convention not to interfere with rights of 
native subjects, efect of—Act of State—Crown, power 

to mafce Oratrs in Council in contravention of prior 
conventions. 

Generally in the case of a British Protectorate, 
although the protected country is not a British 
uominioa, its foreign relations are under the exclu- 
Bive control of the Crown, so that its Government 
cannot hold direct communication with any other 
foreign power, nor a foreign power with its Govern¬ 
ment. The protected State becomes only semi-sover¬ 
eign, for the protector may have to interfere, at least 
to a limited extent with its administration in order to 
fulfil the obligations which international law imposes 
on him to protect within it the subjects of foreign 
piwers A restricted form of extra territorial sover¬ 
eignty may have its exercise called for. really involv¬ 
ing division of sovereignty in the hands of protector 
and protected. An extension of interference beyond 
these limits may have to be referred to an exercise 
of power by an act of State, unchallengeable in a Civil 
Court, or may be attributed to statutory powers given 
by the Foreign Jurisdiction Act. (p. 266, col. 2.] 

The Foreign Jurisdiction Act renders the jurisdic¬ 
tion acquired by the Crown in a protected country 
indistinguishable in legal effect from what might be 
acquired by conquest, [p 2(>7. col. 1 j 
The application of the Act is not confined to British 
subjects in foreign country but extends to natives 
also, [p 267, col. 2,] 

A manifestation by Orders in Council of the inten¬ 
tion of the Crown to e.xercise full dominion over 
lands which are unallotted is sufficient for the es¬ 
tablishment of complete power, and this method of 
peacefully extending British dominion is unquestion¬ 
able in law. [ibid [ 

A limitation in a convention on interference with 
the rights and laws and customs of natives cannot 
legally interfere with a subsequent exercise of ^he 
sovereign powers of the Crown, or invalidate subseou- 
ent Orders in Council, [p. 200. col. 1.] 

An Order in Council providing for power to set 
for the natives certain lands in a Protectorate 
which were the subject of concessions by the para¬ 
mount chiefs, and enabling a High CoiTimUsioner to 
the remainina land and to deal with it in spite 
^ V • V there was a previous convention under 

which the British Government had agreed not to 
interfere with the rights of the natives therein is not 
invalid inasmuch as tJie Crown has power to make 
such an order either under the Foreign Jurisdiction 
Act or as an act of State and the Crown cannot ex- 
^pt by Stf^ute, deprive its-'lc of its freedom to make 
Urclors in Council even when these are inconsistent 
with previous orders, [p. 2G9, cols. 1 & 2.] 


re oouinern 

Rhodesian Land (2), relied on. 

Appeal from a judgment of the Special 
Court of Swaziland, dated the 27th May 

Mr. Horace Douglas, for the Appellant. 

Bit Douglas Hogg. K. C , Attorney-General 

and Mr. H. M. Vivecn^ for the Respond¬ 
ents. 

JUDGMENT. 

Viscoun.'t —Thisis an appeal 

from a judgment of the Special Court of 
Swaziland by which a petition of the ap¬ 
pellant has been dismissed with costs. The 

petition was presented against the first re¬ 
spondent, and the second respondents, the 
Swaziland Corporation, Limited, were 
added at the trial on the footing that they 
claimed to own the land in controversy 
and that the first respondent was acting 
as their manager. The substance of 
the petition was that certain lands 
known as Farm 188. formed part of an 
area originally subject to a concession 
known as the “Unallotted Lands Con¬ 
cession,” granted by the., former King 
of the Swazis, Umbandine, on 26th July 
1889. Under this concession the grantees 
bound themselves to respect all prior 
rights, and, further, in no way to interfere 
with the rights of the native subjects of 
the grantor. The concession of 1889 was 
expressed to have been made by the King 
with the advice and consent of his Indunat 
in Council in favour of two persons Thor- 
burn and Watkins, of exclusive grazing 
and to have conferred agricultural and 
planting rights over the unoccupied land 
within the concession, for fifty years, with 
a right to renewal, at a yearly rent of £50 

1 he King, m consideration of this, under¬ 
took to protect the concessionnaires in thA 

exercise of their rights The claim made 
in the petition was that the hrst respond 
ent had trespassed on the existing rishts of 
native occupiers and had caused them to be 
ejected from the laud they occupied. 

Evidence was taken at the trial of tk 

petition It was found t^hat certain native! 
and their predecessors had been fnr ^ ^ 
time in occupation of portions of 
included within the concession !!! I?'* 
they were now being ejected f^U ^k 
tions of the land other 

been demarcated for the sole and°e 

use or the natives The L exclusive 

Court set out that the ori^ina!^ 

ha l been confirmed og l7th°Decembw,®r8!o' 
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by the High Court o£ 9wazilan(l, a Court 

OJinitutsl by the King of the S^vazie with 
the assent of the British GovernmeQt and 
the South African Republic, and having 
jurisdiction to inquire into the validity of 
ooacsssions such as that in question. But 
on the 19th September, 1901 , the concession 
was expropriated by the High Commis¬ 
sioner by notice to the concessionnaires 
under 8 12 of proclamation No. 3 (Swazi¬ 
land), 1904. The judgment went onto stale 
that by Order in Council of 2nd November, 
1907 the area of the concession became 
Crown land, as having been exproprmted 
and that a portion of it was granted to the 
respondent Company, who claimed a clear 
freehold title under the grant. The natives, 
on the other hand, claimed that their rigbte 
of use and occupation under native Mw 
had not been affected. It was contended 
for them that the rights they possessed be¬ 
fore and after the granting of l^e conces- 

sion remained intact, and had been^^^^^^^ 

Council made on 25th June. 1903. and that 
ihesrri-’hts had not been subsequently cut 
K The Court held that at all events 
V ^ Orrlftrin OouQcil made OD 2(id No- 

the owaership of the land had 
TaS^’to tie Cniwn, and that the effect 

™ “.°v ” 

“d S"" docuin.iiia and elre«m.t.nc«. 

lu : ich Sits la a matter of fact, the 
all SUCH B _ ;n«tPfl.fi soleand exclusive 

^u-o 

a»J *?'““““."“S'- 

Vind been given such riglits oyer me re 
had peen g opinion of the 

inaming twolliiras Council of 2nd 

?n .n*k» i»; 

.np order and good Govern of 

the Psace* o persons therein. Any 

o^tive litis had, therefore, been 

Hu.lships have 

to -^alr ^ wbe^r 

“ihr'^are of cmrse, preclude 1 from 
policy ttiey te ^ come to a ouclusiou 

e "ie-a queatiou it is necessary to 
l;“ok at the history and circumstaucos m 

which it has arisen. 


Swaziland lies on the east of the Trans¬ 
vaal, .between that country and the coast. 
It was treated as an independent Native 
State both by the South African Republic 
and by the British Goverament, notwith¬ 
standing a good deal of interference by both 
in its alfairs, and it was recognised, and still 
is recognised, as a Protectorate. But the 
South African Republic appears, from the 
terms of the convention made in 1894, to 
have become preponderant in the inter¬ 
nal control. The relationship seems to hav6 
been recognised as being one in which 
Swaziland stood to the Republic as a pro¬ 
tected dependency administered by the 
South African Republic. This Protectorate 
stopped short of incorporation, but appa¬ 
rently it was recognised by the conven¬ 
tion of lb94 between Great Britain and 
the South African Republic (Art. II) as 
giving the latter, without incorporation, 
all rights of protection, legislation, juris¬ 
diction and administration over Swaziland, 
and the inhabitants thereof. The native^ 
were, however, guaranteed in their laws and 
customs, so far as not inconsistent with 
laws made pursuant to the convention, 
and in their grazing and agricultural rights, 
with the proviso thatno law thereafter made 
in Swaziland was to be in conflict with 
the guarantees given to the Swazi people 
in the convention. 

The questioEi which atonce presents itself 
is, what is the meaning of a Protectorate. 
In the generel cass of a British Protecto¬ 
rate, although the protected country is not 
a British dominion, its foreign relations 
are under the exclusive control of the: 
Crown, so that its Government cannot 
hold direct communication with any other 
ft)reigu power, nor a foreign power with its 
Government. This is the substance of the 
definition given by Sir Henry Jenkyns at 
page 165 of his book on British Rule and 
Jurisdiciion beyond the Seas. Their Lord- 
ships think that it is accurate, and that it 
carries with it certain consequences. The 
protected State becomes only semi-sove-. 
reign, for the protector may have to inter¬ 
fere, at least to a limited extent, with its 
administration in order to fulfil the obli¬ 
gations which internatiouil law imposes 
on him to protect within it the subjects of. 
foreign powers A restricted form of ex-• 
tra-territorial sovereignty may have its ex-,' 
ercise callel for, re illy involving division 
of sovereignty in the hands of protector-) 
and protected. But beyond this, it may 
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happen thit th© protecting power thinks 
itasLd callei oi' fcb Interfers to an extent 
which miy render if difficult to draw the 
line between a Pr/>tectorate and a posses¬ 
sion, fn South Africa the extension of 
British jurisdiction by Order in Council 
has at times been carried very far. Such 
extension may be referred to an exercise of 
power by ah act of State, unchallenge¬ 
able in any British Court, or it may be 
attributed to statutory powers given by 
the Foreign Jurisdiction Act, 18)6. 
This Statute provided, upon the pre¬ 
amble that by treaty, capiiulation, grant, 
usage, -sufferance, and other lawful means, 
•the Crowp has power and jurisdiction in 
divers countries and places outside its 
dominions, and that it was expedient that 
Acts relating to the exercise of such juris¬ 
diction should be consolidated, that it 
should be lawful for the Sovereign to hold, 
exercise and enjoy any jurisdiction now 
or hereafter possessed within a foreign 
country in the same and as ample a manner 
as if the jurisdiction had been acquired 
by cession or conquest of territory, and 
that every act and thing done in pursu¬ 
ance of any such jurisdiction was to be as 
valid as if it had been done according to 
the local law then in force in that country. 
It was provided that any Order in Council 
made in pursuance of the Act should be 
laid before both Houses of Parliament 
within a limited time, and should have 
effect as if enacted in the Act, The 
Foreign Jurisdiction Act thus appears to 
make the jurisdiction, acquired bv the 
Crown in a protected counlrj^, indisting¬ 
uishable in legal effect from what might 
be acquired by conquest. It is a Statute 
that appears to be concerned with defini¬ 
tions and secondary corisequenees rather 
than with new principles. This view of 
it was also that taken in an important jtxlg- 
ment of the Court of Appeal, Rexv. Earl 
of Crewe (l). There, by ^ an Order in 
-Council, the High Commissioner for South 
Africa had been authorised to provide in 
the Bechuanaland Protectorate for the ad¬ 
ministration of justice and for the peace, 
order and good government of all persons 
within that Protectorate and the prohibi¬ 
tion an«l punishment of all acts tending 
to disturb the public peace. Sekgoone, 
the chief of a native tribe, was detained 
in custody under a proclamation purport- 

(1) aaiO) 2 K. B. 576; 79 L. J. K. B. 874; 102 L. T. 
760; .25 T. L. R. 439. 
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ing to have hsea made by the Sigh Com¬ 
missioner under the powers so conferred. 
He applied for a habeas corou9 against 
the Secretary of State for the Colonies. 
It was held that the Protectorate was a 
foreign country within the meaning of the 
Foreign Jurisdiction Act, and that the pro¬ 
clamation was validivmade. 

It was further held that the detention 
was lawful, inasmuch as the construction of 
the Act settled by practice rendered it im¬ 
possible to limit its application to British 
subjects in the foreign country. Lord 
Justice Vaughan Williams considered that 
the proclamation under which the deten¬ 
tion took place was valid as a law which 
the Act gave the Crown absolute power to 
make and apply, just as if the territory had 
been obtained by cession or conquest. He 
also held that the detention could be inde» 
pendentlv justified as an act of State. Lord 
Justice Kennedy concurred, definitely on 
the view that the detention could be justi- 
fi^ed as an act of State, as well as under the 
Foreign Jurisdiction Act. The stress in 
the judgment of Lord Justice Farwell, who 
arrived at the same conclusiou as to the 
validity of the proclamation under which 
the detention was made, was laid on the 
construction of that Act, which he inter¬ 
preted in a.similarly wide sense. 

In In reSonthern Rhodesian Land{^), Lord 
Sumner, in an elaborate judgment given 
on behalf of the Judicial Committee on a 
special reference, expressed views which 
are substantially similar. He held that a 
manifestation by Orders in Council of the 
intention of the Crown to exercise full do¬ 
minion over lands which are unallotted is 
sufficient for the establishment of-complete 
power. Both of these cases imply that 
what is done may be unchallengeable on 
the footing that the Order in Council or 
the proclamation made under it. is an actof 
State. This method of peacefully extending 
British dominion mav well be as little gene¬ 
ra ly understood as it is. where it can ope¬ 
rate, in law unquestionable. 

8ueh being the principle, it remains to 
ascertain whether it has been put in opera¬ 
tion in t^he case under consideration. To 
answer this question it is first necessarv to 
re call the true character of the native Htle 
to land throughout the Emoire 
South and West Africa With in^t 

iio... tb. ,r. s*™ 

31T. U B%9S. *'■ P C I; 110 L, T fiOS- 
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vras stated by this Board in the Nigerian 
case of A modu Tijani v. Secretary for Sou¬ 
thern Provinces Nigeria (3) and is explained 
in the report made by Chief Justice Rayner 
on Land Tenure in West Africa, quoted in 
the case referred to at page 404*. The notion 
of individual ownership is foreign to native 
ideas. Land belongs to the community 
and not to the individual. The title of the 
native community generally takes the form 
of a usufructuary right, a mere qualifica¬ 
tion of a burden on the radical or final 
title of whoever is Sovereign. Obviously 
such a usufructuary right, however, diffi¬ 
cult to get rid of by ordinary methods of 
conveyancing, may be extinguished by the 
action of a paramount power which assumes 
possession or the entire control of the land. 

Turning next to the history of what was 
done in Swaziland by the British Govern- 
ment, the material events may be stated 
briefly: 

Swaziland was originally under the rule 
of native Kings, and concessions conferring 
rights in respect of land were granted by 
them to persons other than natives. The 
land in question was granted, by the con¬ 
cession known as the "Unallotted Lands 
Concession” of 26tli July, 1889, to Thorburn 
and Watkins, as already stated. The grant 
was made by King Umbandine, who reign¬ 
ed between 1875 and 1889. The grant, 
which was of farming and planting rights 
for fifty years, with a provision for rene¬ 
wal, at an annual rent of bound the 

grantees in no way to interfere with the 
rights of the King’s native subjects. There 
was conferred power to sublet or transfer. 

In September, 1890, Ungvvane, the then 
King of the Swazis, set up by organic pro¬ 
clamation a Chief Court composed of three 
judicial members approved by the British 
High Commissioner and the President of 
the South African Republic, such Court to 
have full jurisdiction overall persons in 
Swaziland of European extraction, and 
over all questions, matters and things in 
which such persons were concerned. The 
Court was to undertake judicial inquiry 
into the validity of disputed concessions. 
In 1890 it confirmed the concession in ques¬ 
tion. By deed of cession the grantees 
transferred thearea comprised in it, includ¬ 
ing the territory in dispute, but excepting 
(pertain distinct areas which had previously 

been transferred toothers, to the second 

(V (1021) 2 A 0. .100; OM 1,. ,) p. C. 20G. 

•Page of (1021) 2 A. C.— 
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respondents. Ungwan® was succeeded by 
his son, Sobhuza, the appellant, who is the 
present King or paramount chief. 

When the Boer War broke out in 1899 
Swaziland had for some years come to be 
under the Protectorate of the South African 
Republic. This was the result of the con* 
ventionof 1894 between the Republic and 
the British Government. After the conquest 
and annexation of that Republic, by Order 
in Council of 25th June. 1903, the Crown, 
on the recital that by the conquest and 
aunexation all rights and powers of the 
South African Republic had passed to the 
British Sovereign, ordered that the Gov¬ 
ernor administering the Transvaal might 
exercise all powers and jurisdictions of the 
Crown and take all such measures and do 
all such things as were lawful and in the 
interest of His Majesty’s service, as he might 
think, subject to instructions, expedient. 
The Governor was expressly empowered by 
proclamation to provide for the adminis¬ 
tration of justice, the raising of revenue, 
and generally for the peace, order and 
good Government of Swaziland, and of all 
persons therein, including the prohibition 
and punishment of acts tending to disturb 
the public peace. He was, in issuing such 
proclamations, to respect any native laws 
by which the civil relations of any native 
chiefs, tribes or populations under His 
Majesty s protection were regulated, except 
so far as the same might be incompatible 
with the due exercise of His Majesty’s 
power S'lid jurisdiction or clearly injurious 
to the welfare of the natives. Such prc- 
clamations were to be published and might 
be disallowed or modified by the Sovereign. 

^e\nr Coi ncil of tst December, 

19Ub, the powers give i to the Governor ad- 
ministenng the Transvaal were transferred 
to the High Commissioner for South Africa. 

By a subsequent Order in Council of 2ad 
November, 1907, on the recital that it was 
intended that portions of certain lands in 
Swaziland, the subject of concesaions or 
giants made by paramount chiefs and con¬ 
firmed by the Chief Court under the organic 
proclamation of 1890, should be set apart 
and demarcated for the exclusive use and 
occupation of natives, and that the remain¬ 
ing portions should be granted or leased to 
European persons claiming rights under 
such concessions or should be held by the 
High Commissioner for South Africa, His 
Majesty, by virtue of the powers vested in 
His Majesty under the Foreign Jurisdic- 
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tion Act or otherwise, ordered that all rights 
in any land in the said territory, not being 
land set apart and demarcated by the 
authority of the High Commissioner lor the 
sole and exclusive occupation of ttie natives, 
and proclaimed as Crown lands, and also 
in any land within the territory lawfully 
transferred to or expropriated by the High 
Commissioner in exercise of the powers 
vested in him by proclamation or otherwise 
for the peace, order, and good Government 
of the territory, should vest in and be exer¬ 
cised by the High Commissioner, who might 
make grants or leases of such lands. 

By proclamation of the High Commis¬ 
sioner made on Ibth March, 11)17, certain 
areas were proclaimed as Crown lands, and 
among these areas was a portion of the 
lands included in the Unallotted Lands 
Concession of 1889. This had been in iiOd 
expropriated by notice given by the High 
Commissioner under the powers vested m 
the Governor of the Transvaal by the Order 
in Council of 25th June, 1905, the exercise 
of which he bad provided for by Swaziland 
Proclamation No. 3 of 1904. Under a Crown 
grant of 16th March, 1917, the High Com¬ 
missioner granted to the second respondents 
a part of the land subject to the conces¬ 
sion and now in dispute, as compensation 
for lands which they had relinquished in 
his favour. By proclamation promulgated 
on the same date the High Commissioner 
had proclaimed to be Crown land the por¬ 
tion of the unallotted land included in the 
original Unallotted Lands Concession, and 
this portion included the land granted as 
compensation to the second respondents 
and now in dispute. 

The principles of constitutional law laid 
down in the earlier part of their Lordships’ 
judgment render it in their opinion impos¬ 
sible to maintain the argument submitted 
for the appellant. That argument is that 
the Crown has no powers over tfwazilaud, 
except those which it had under tlie con¬ 
ventions and those which it acquired by the 
conquest of the South Africau Uepubiic. 
The limitatiou in the convention of 1891 on 
interference with the rights and laws and 
customs of the natives cannot legally inter¬ 
fere with a subsequent exercise of the sove¬ 
reign powders of the Crown, or invalidate 
subsequent Orders in Council. But if this 
be true it makes an end of the appellant’s 
case. For the Order in Council of 1907, 
after providing for power to set apart cer¬ 
tain lands in Swaziland, the subject of con¬ 


cessions by the paramount chiefs, enabled 
the High Commissioner to acquire the re¬ 
maining land and to deal with it. He had, 
therefore, full power to make the Crown 
Grant of i6th March, 1917. The power of 
the Crown to enable him to do so was exer¬ 
cised either under the Foreign Jurisdiction 
Act, or as an act of State which cannot be 
questioned in a Court of Law. The Crown 
could not, exceptiog by Statute, deprive 
itself of freedom to make Orders in Coun¬ 
cil, even when these were inconsistent with 
previous Orders. 

Their Lordships will humbly advise His 
Majesty that this appeal should be dismiss¬ 
ed. As the question involved is concerned 
with constitutional issues and is of far- 
reaching public interest, they will advise, 
following precedents in other cases, that 
there should be no costs of the appeal. 

A. N. A. Appeal dismisf<ed. 

Solicitor for the Appellant:—Mr. E. F. 
Hunt. . 

Solicitor for the Respondents :~The 
Treasury Solicitor. 


MADRAS HIGH COURT. 

Civil Revision pErnioNs Nos. 665 and 

666 OF 1924. 

May 3. 1926. 

Presenf;—Mr. Justice Ramesam 
MADDUK KRISHNAAIMAL Br auent 
SITARAMA CHE'ITY—PBrmoNER 

versus 

The collector op COIMBATORE 

—Respondent. 

Land Acquisition Act {I of 189 J,), ss. 18 , Sl^Au:ard 

by Land Acquisition Officer-St.aument of claimant 

refusing to Lulce amount and expressing inienZTu. 

co^uuatur Ocfor. District Courf, w/tetL TcTs 'Z^ 
requisition for relerencc. '''jnsiuuits 

U'liere, i,i certain land acquisition proceedintra 
on notice of the award bv the LanH 

plied lor r:ferere 

nreaning ol a. 18 of the Lau^^Siote^p" 

Petitions, under s. 115 of Act V of lens' 

praying the High Court to revise the 
ol the District Court Coimhot j oiders 

l^Hlh January, 1924 ^’in /n ^ '*^9 

1923, in O. P.’No 45 oVla23 fn' 

tion Case No. 3 of 1923 and (2) in "6“^ 
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No. 45 of 1923 in the said Compensation 
Case No. 3 of 1923. 

Mr. T, M, Krishnasuami Iyer, for the 
Petitioner. 

The Government Pleader, for the Re¬ 
spondent. 

JUDGMENT. —These two petitions 
arise out of the same matter. It would be 
convenient to set out the fads. The Taluk 
Board of Kollegal applied for the acqui¬ 
sition of some sites for public purposes. 
Land acquisition proceedings were taken 
under the Act and an award passed on 
the 16th February, 1923. Notices of the 
award were duly served on the parties but 
they did not appear on that date. We are 
now concerned only with one of those par¬ 
ties. The parties including the present 
petitioners put in petitions objecting 
to the amounts of compensation. This 
is the statement made by the Revenue 
Divisional Officer in his letter dated the 
^6th February, 1923. The letter. gives 
further information about the proper values 
of the three sites and the .second site is the 
site of the petitioner. T, therefore, infer 
that the petitioner also sent petitions like 
the others when the letter of the 2Gth Feb¬ 
ruary, 1923 was received by the District 
Judge. He returned it to the Revenue Divi¬ 
sional Officer with the following endorse¬ 
ment. “It does not appear from the letter 
of reference whether under s. 18 of the 
Act the claimants asked by written appli¬ 
cation for a reference to this Court.*' The 
original letter and the endorsement were 
again returned to the District Judce 
by the Revenue Divisional Officer with 
this endorsement. “Resubmitted with sepa¬ 
rate reference for each case." 

The parties have not applied for a refer¬ 
ence to the District Court though they 
take objections to the amount of compen¬ 
sation awarded to them and as such the 
cases come under s. 31 (2) of the Land 
Acquisition Act. 

When this was received by the District 
Judge notice was ordered to the claim¬ 
ant. On the 2:^rd August the claimant 
appeared by a Vakil. The Vakil finding 
that the only reference was under a 31 (2) 
took time and filed another petition dated 
the 28th August with an affidavit. It 
was stated in, this affidavit that the peti¬ 
tioner filed a petition on the 24th Feb¬ 
ruary to the Revenue Divisional Officer 
and she filed an office copy of the petition 
with a certificate of posting, She con- 
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tended that she requested a’ reference to 
the District Judge in that petition' and 
she further prayed that her present peti¬ 
tion may be taken as one under s. 18 of the 
Act even if the petition of :;4th February 
did not amount to an application for 
reference. On the 29th September re¬ 
cords were called for. They were re¬ 
ceived but as no copy of the petition of 
the 24th February was found, the Judge 
asked the Revenue Divisional Officer to 
make a further search for the particular 
petitioQ. The Revenue Divisional Officer 
reported that all the papers with him have 
been sent on the 29th January, 1924. Apart 
from the certificate of posting and her 
private copy of the petition, in view of 
the statement by the Revenue Divisional 
Officer in the letter dated 26tH February, 
there is no doubt that by the 26th Febru¬ 
ary there was a petition to the Revenue 
Divisional Officer sent by the present peti¬ 
tioner and it is not now traceable. That 
being so. I think I may accept the private 
copy she produces as the correct copy. 
The ground on which the District Judge 
passed his order is that this petition does" 
not amount to a requisition for reference 
under s. 18. His translation of the material 
sentence is “I will not receive the amount 
but will contest the matter in the District 
Court.” The petition itself has been trans¬ 
lated here which says:—“We shall engage 
a Vakil and conduct the suit in the Dis¬ 
trict Court.” I do not think there is much 
difference between the translation here 
and in the District Court and I think that 
both implied that she meant to fight 
out the question of value in the District 
Court. She can carry on such a fight only 
if the matter is referred to the District 
Judge. Her statement, therefore, implies a 
request to the Revenue Divisional Officer 
to send the papers to the District Court. 
No doubt it would have been better if she 
did not leave it to be implied but made 
it express. But it is now clear that the 
Revenue Divisional Officer did understand 
it to be a requisition for reference under’ 
8. 18, for he concludes his letter of 'the 
26th f'ebruary thus:—“In these circnm- ’ 
stances I submit under s. 18 of the Acf*'!:' 
of 1894 that the matter may be kindly 
adjudicated by you. A copy of the award'" 
is enclosed herewith.” It may be that' 
the section itself was not mention^ in th^ ' 
petition but from the spirit of it, it ought fo ’ 
be construed as a petition under ‘A, IS,- 
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The Revenue Divisional Officer did so 
construe it. On the return of the letter by 
the District Judge, he seems to have gone 
back on his first opinion and thought that 
the only reference he is entitled to make 
was under s. 31 (2) but it seems to be that 
these are cases where the first thoughts 
are the best. I think the Revenue Divi¬ 
sional Officer’s first understanding of the 
petition was right. 1 think there is an 
obvious requision for reference to the Dis¬ 
trict Judge. I allow the petition C. R. P. 
No. 665 of 1924 and that will go back for 
enquiry according to law. 

Civil Revision Petition No. 666 of 1924 
requires no order. 

1 think the respondent should pay the 
costs of the petitioner in C. R P No. 665 
of 1924. The costs of the lower Court 
will abide the result. In estimating the 
costs of this Court tlie petitioner will have 
also the costs of the documents in C. R. P. 
No 666 of 1924, as if they are part in C. 
R. P. No. 665. 

V. X. V. Petition allowed. 


Mr. S. N. Roy, for the Appellant. 

Mr. L. S. Misra, for the Respondent. 

JUDGMENT,—These two appeals arise 
out of the same suit under the following 
circumstances:— 

One MiiS'Jmm'it Indarbasiexecuted a moit- 
gage-deed with possession on the 2.Hh Janu¬ 
ary, 1918, in respect of a four-annas share 
in village Gaiiria and a four-annas share 
in village Solehri situate in District Gonda, 
for Rs. 5,000. The mortgage was in favour 
of three persons, namely, Gonge, Bhabnuti, 
plaintiff, and Gurdass, defendant No. 1. One 
Har Oharan who happened to be the rever¬ 
sionary heir of Musammat Indarbasi's hus¬ 
band joined her in the execution of the said 
deed of mortgage Gonge, one of the mort¬ 
gagees, paid half the consideration money, 
namely, Rs. 2,500; and his interest in the 
mortgage, therefore, extended to a half. 
The other mortgagees, namely, the plaintiff 
and defendant No. 1 who are first cousins 
undertook to pay the other half of the con¬ 
sideration, vis , Rs. 2,500 and thus became 
interested in the remaining half. The con¬ 
sideration of Rs. 2,500 which was to be paid 
by the two latter mortgagees, was, as entered 
in the mortgage-deed, made payable in the 
following manner : Rs. 1,100 were to be 
credited on account of the decrees held by 


OUDH HIGH COURT. 

Second Civil Appeal No. 503 of 1925. 

AND 

Miscellaneous Appeal No. 31 of 1926. 

November 24, 1926. 

Present'—Mr. Justice Razi and 
Mr. Justice Misra. 

BHABHUTI— Plaintiff—Appellant 

versus 

GUR DASS— Defendant—Rpspondent. 

Appeal—Review filed after filing of appeal—Right 
of Court to decide review—Proper remedy—ContribU’ 
tion—Execution of bond, whether payment. 

If an application for review is filed after an appeal 
has been filed by the applicant or the opposite 
party, the Court to which the application for review 
is made has no jurisdiction to entertain the applica¬ 
tion and must direct the applicant to seek his remedy 
in the Appellate Court, [p ^<2, col. 2.] 

Sarju Prasad v. Sheo Charan Lai ^1) and Vjagar v. 
Ram 8ahai (2), followed. 

The mere execution of a bond for a joint debt does 
not constitute payment of the debt so as to entitle 
the executant to maintain a suit for contribution 
against his co-coutractor. (p- 2"3. col. 1 ] 

Jagannalk Kuar V. Sheo Singh (3,, followed. 

Appeal from a decree of ihe Additional 
Subordinate Judge, G-mda, dated the 19th 
August, 1925, modifying that of the Munsif, 
Gouda, dated the 30th April, 1925. 


the plaintiff against the mortgagor, Mu^am- 
mat Indarbasi, and Rs. 380 were similarly 
to be credited on account of a decree held 
by defendant No. 1 against her. The re« 
maining sum of Rs. 1,0-0 was to be paid at 
the direction of the mortgagor to various 
persons. Rupees 500 were made payable to 
one Mahabir, Rs 370 to one Bhaiya Harbhan 
Dull on account of a decree for arrears of 


rent held by him against the mortgagor and 
Rs. 150 to another creditor named Gaya 
Singh. It is admitted between the parties 

to the suit that out of the sum of Rs. i 020 
R^. 500 were paid to Mahabir by the plaipt- 
iff alone by executing a deed of mortgage 
dated 29th July, 1918, in respect of his own 
property for a sum of Rs. 700 which includ¬ 
ed Rs. t oo due from the mortgagor, Mu.^apf 
mat Indarbasi, and which had been made 

payable under the deed of mortgage dated 
the 29th January. 1918, thatasumofRs 370 
due to Bhaiya Harbhan Dutt on account of 
his decree for arrears of rent against Musam- 

ma t Indarbasi was paid by the plaintiff 

and defendant ^o. 1 half and half; Tnd that 

a sum of Rs 150 made payable to Gaya 
bingh was paid neither bv tlie nlftinfiff 
by defendant No. 1 sincelhrsan sum 
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become barred by limitation. The plaint¬ 
iff’s case, therefore, was that out of the 
consideration money of Rs. 2,500 which was 
payable, Rs. 2,350 were actually paid by 
him and defendant No. 1; that towards 
this latter sum the plaintifi had contributed 
Rs. 1,785 as detailed above and defendant 
No. 1 only Rs. 565; and that the plaintiff, 
therefore, was entitled to a decree for 
Rs. 610 against defendant No. 1 on account 
of his (plaintiff’s) payment in excess of his 
share. The plaintiff, therefore, claimed a 
decree for this sum together with interest. 
The suit was brought by him on the 22nd 
December, 1924. 

Defendant No. 1, who is the principal 
defendant in the case, denied the excess 
payment and pleaded limitation in his de¬ 
fence. 

The learned Munsif of Gonda, who tried 
the suit, passed a decree dated the 30th 
April, 1925, in favour of the plaintiff for 
Rs. 508 and proportionate costs against 
defendant No. 1, The matter was carried 
in appeal by defendant No. 1 and Mr. Ahmed 
Karim, the learned Additional Subordinate 
Judge of Gonda, by his decree, dated the 
l9th of August, 1925, allowed the appeal to 
this extent that he granted a decree to the 
plaintiff for only Rs. 185 and proportionate 
costs and dismissed the rest of his claim. 

On the 18th September, 1925, the defend¬ 
ant applied for a review to the same Court 
and on the 12th March, 1926, Mr. Shaukat 
Husain, who had in the meanwhile succeed¬ 
ed Mr. Ahmad Karim, the Additional Sub¬ 
ordinate Judge, accepted the application for 
review and reduced the sum decreed by his 
predecessor to Rs. 35 only. 

The plaintiff, being dissatisfied with the 
decree passed in appeal by Mr. Ahmad 
Karim, tiled a second appeal in this Court 
on the iSih. October, 1925. The defendant 
also filed cross-objections in the second 
appeal to the decree passed against him by 
Mr. Ahmad Karim. The plaintiff filed also 
a miscellaneous appeal on the 24th July, 
J.926, against the order of Mr. Shaukat 
Husain, dated the 12th March, 1926. 

Both the appeals have been set down 
for hearing before us at one and the same 

time. 

The learned Counsel for the defendant- 
respondent took a preliminary objection to 
ihe effect that the plaintiff's appeal against 
the decree passed by Mr. Ahmad Karim 
va? not maintainable on the ground that 
tnat decree had been superseded by the 


latter decree passed on review by Mr. Shau*' 
kat Husain, and that the only subsisting 
decree against which the plaintiff could 
appeal was this latter decree. The learned 
Pleader for the plaintiff appellant urged in 
reply that the order passed by Mr. Shaukat 
Husain on the i2th March, 1926, granting a 
review of the judgment was an erroneous 
order since he had no jurisdiction to hear 
the application for review after a second 
appeal had been filed in this Court against 
the decree of Mr. Ahmad Karim and conse- ■ 
quently the decree passed in review was 
inoperative. 

We are of opinion that the preliminary 
objection taken by the learned Counsel for 
the respondent cannot be sustained. In 
Sarju Prasad v. Sheo CharanLal (1) a Bench 
of the Court of the Judicial Commissioner ■ 
of Oudh con.sisling of Mr. Ghamier (now 
Sir Edward Ohamier) and Mr. Rustomjee 
held that if an application for review was 
filed after an appeal had been filed either 
by the applicant or by the opposite party, 
the Court to which the application for re¬ 
view was made should decline to proceed 
with the application until the appeal has 
been heard and should direct him to obtain 
the relief which he desires by means of 
review, by filing cross-objections to the 
same effect. This view was followed in a 
later case decided by the same Court by 
Mr. Ghamier, A. J. C. (now Sir Edward 
Ghamier) in Ujaga^' v. Ram Sakai (2). In 
tha,t case the plaintiff respondent obtained 
a decree for a particular sum from the 
Court of the Munsif and appealed to the 
Subordinate Judge claiming a larger sum 
than had been found due to him by the 
Munsif. After the notice of appeal had 
been served upon the defendants they ap¬ 
plied to the Munsif for a review of his judg¬ 
ment. He admitted the application and 
set aside^ his decree. Meanwhile the re¬ 
spondent s appeal had been taken up by the 
Subordinate Judge and the decree of the 
Munsif was confirmed. The plaintiff ap¬ 
pealed against the order of the Munsif 
granting the review and the second decree 
of the Munsif was set aside in appeal. 
Mr. Ghamier (now Sir Edward Ghamier) 
held that the Munsif had no jurisdiction to 
entertain the application for review, and 
observed that if an application for review 
could be maintainable under those circumr 
stances, it would be open to a Court of first 

(l) 7 0. 0. 299. 

(2; 11 Ind. Cas, 343; 14.108, 
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instance on an application for review to 
supersede the decision of an Appellate 
ora second Appellate Court and the remedy 
left to the High Court would, in such a 
case, be only to interfere in revision. We 
are in entire agreement with this view and 
hold that Mr. Shaukat Husain had no juris¬ 
diction to hear the application for review 
when a second appeal againstthe decree of 
Mr. Ahmad Karim had already been filed 
in this Court by the plaintiff-appellant. 
In our opinion the proper course, which 
Mr. Shaukat Husain should have taken, 
would have been to direct the defendant- 
respondent, who had applied for a review 
of the judgment before him, to seek his 
remedy by filing cross-objections in the 
appeal filed by the plaintiff-appellant as has 
actually been done by him. We, therefore, 
hold that the decree passed by Mr. Shaukat 
Husain on the application for review of the 
judgment is a decree bad in law and which 
hehad no jurisdiction to pass. We, there¬ 
fore, set aside that decree and treat the 
decree passed by Mr. Ahmad Karim on the 
19th August, 1925, as still a subsisting de¬ 
cree against which the second appeal filed 
by the plaintiff-appellant is fully maintain¬ 
able. We, therefore, overrule the prelimi¬ 
nary objection and decree the plaintiffs 
appeal (Miscellaneous No. 31 of 1926) and 
set aside the decree passed by Mr Shaukat 
Husain on the 12th March, 1926. The 
plaintiff-appellant will receive his costs 
from the respondent. 

We now proceed to decide the Second 
Appeal No. 503 of 1925 filed by the plaintiff- 
appellant against the decree of Mr Ahmad 
Karim, dated the lyth of August, 1925. 

It appears to us to be quite clear from 
the account which we have given in the 
earlier portion of our judgment that the 
plaintiff has actually paid a sum of Rs. 610 
in excess of his half share, which sum in 
the ordinary circumstances he would be 
entitled to recover from defendant No. 1, 
were it not for certain reasons which we are 
now going to mention. 

The sum of Rs. 6t0 which the plaintiff 
claims on account of excess payment con¬ 
sists of Rs. 500 alleged by him to have been 
paid to Mahabir by his executing a mort¬ 
gage-deed in his favour onthe 29th of July 
1918, and of Ra. 110 paid to Bhaya Harbhan 
Dutt on^ account of his decree for arrears 
of rent in the year 1921. It appears that 
after the execution of the deed in favour of 
Mahabir the plaintiff-appellant paid him 
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Rs. 168 and onthe 17th September, 1924, 
executed another mortgage-deed in his f avo ur 
for Rg. 332. The plaintiff-appellant has 
not, however, been able to establish the date 
of payment of Ks. 168, and although we 
have carefully examined the record we are 
unable to find any proof as to the date when 
this sum was actually paid. Under Art. 61 
of the First Schedule to the Indian Limita¬ 
tion Act, IX of 1908, the period for recovery 
of a sum paid by the plaintiff for the use 
of the defendant is three years from the date 
when the money is paid. The defendant 
expressly pleaded limitation in defence and 
in order to obtain a decree for the sum 
claimed by the plaintiff it was incumbent 
upon him to establish the date when such 
payment was made and thereby to satisfy 
the Court that his claim for recovery of 
that amount was within limitation We 
t^ierefore, reject the plaintiff’s claim for 
Rs. 168 as being barred by limitation. 

Regarding the sum of Rs. 332 we are of 
opinion that the view taken by the learned 
Additional Subordinate Judge (Mr. Ahmad 
Kariin) is corz^ect, Relj^iug on a case r6* 
ported as Jagannath ICuar v, Shao Singh 
(o) he held that the mere execution of a 
bond by the plaiatiff appellant was not a 
payment for which contribution could be 
claimed. ^ Mr. Lindsay, J. 0. (now Mr. 
Justice Lindsay) in that case relied upon 
two cases, one reported as Taylor v. Higgins 
(4) and the other as Maxwell y. Jayneson 
( 0 ). In the last mentioned case the facts 
were as follows: Maxwell, Jameson and 
two other persons gave a joint and several 
promissory note to a certain firm of Bankers, 
borne time later Maxwell took up the note 
and gave his own bond to the firm under¬ 
taking to pay the sum by a certain date 
No money was. in fact, paid by Maxwell to 
tne Bankers either on account of the bond 
or on account of the promissory note before 
the action against the defendant Jameson 
was begun. It was held that the suit was 
not maintamable and until the plaintiff had 
paid money on the bond he could not 
rnaiutain an action for money paid in order 
to recover contribution against any of the 
other makers of the original note In 
delivering judgment in that case Bayley J 
remarked as follows:— 

•‘No money has yet come out of the olaint 
Iff s pocket, and non constat that any ever 

i3) 3.) Ind. Cas, 430; 3 0 L .T • in r» ^ . 

.4' (1302) 102 E. K. 562; 3 East IfiO ^ 

(a) (1318; 106 E. K. 286; 2 B, & Aid, 51 
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■will; for if lie recovers from the defendant 
in the present action, still it is possible that 
he may never pay it over to Batson and Co., 
The time for his remedy against the de¬ 
fendant has not yet arrived.” 

Abbott, J., iu the same case observed that 
“the giving of a new security wldch ex¬ 
tinguished the old debt was not the same 
thing as payment.” 

Relying upon these observations we hold 
that, on the date when the suit was brought, 
the plaintiff-appellant had no cause of 
action for basing his contribution suit 
against defendant No. 1 on the ground of 
his having executed the deed for Rs. 332 on 
the 17th September, 1924, in favour of 
Mahabir. The learned Pleader for the ap¬ 
pellant stated during the course of argu¬ 
ments that his client had paid the sum due 
to Mahabir under the said deed after the 
filing of the present appeal. If this is a 
fact the remedy is quite open to the appel¬ 
lant to bring, if so advised, a fresh suit for 
the recovery of the said sum against the 
defendant-respondent. 

Regarding the sum of Rs. 110 the appel¬ 
lant has, in our opinion, made out his case 
and he is entitled to a decree in respect of 
the said sum. 

We, therefore, set aside the decrees passed 
by the learned Munsif on the 30th April, 
1925, and that passed by the learned Addi¬ 
tional Subordinate Judge (Mr. Ahmad 
Karim) on the 19th August, 1925, and in 
lieu thereof grant to the plaintiff-appellant 
a decree for Rs. UO with proportionate 
costs against defendant No. 1. The plaint¬ 
iff-appellant will receive his costs on this 
sum and pay those of the defendant-re¬ 
spondent in respect of the sum for which his 
claim has been dismissed, in all the three 
Courts. The cross-objections are also dis¬ 
missed with costs. 

G. H. AppealNo. SI allowed: 

Appeal No, 603 partly allowed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1550 of 1923. 

April 6, 1926. 

Present: —Mr. Justice Devadoss. 
AKUNACHALA UDAYAR— Plaintipf — 

Appellant 

versus 

PACHAYAMMAJj and others— 
Defendants—Hesiondicn js. 

Ci/ixyiruction^Detd o/ sttlltvieni —C'f/t to minor 
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Hiykt to posstssioii postponed till after majority — 
liite7'est created, whether vested or contingent. 

In a deed of settlement it was provided as fol¬ 
lows :— 

My daughter P and S, son of my deceased daughter, 

arc entitled to get my properties. P and her heirs 

from this day shall enjoy with absolute rights and 

powers of alienation properties in Schedule A.S on 

his attaining majority shall enjoy with absolute rights 

with powers of alienation properties in Schedule B. 

A Schedule properties have been delivered to P and B 
Schedule properties to my son-in-law on behalf of 

S .They should enjoy the whole of the properties 

as stated above. P and his heirs and my son-in-law 
as guardian of S should give us (self and wife) for 
our maintenance 10 kalams of paddy and Rs. 20 in 
cash. S died while yet a minor. On a construction 
of the Will: 

Held, that although possession as regards the minor 
was postponed till he attained majority, he acquired 
not merely a contingent interest but a vested interest 
in the property whicii on his death passed to his heir- 
at-law. [p. 2715, col. 1.] 

Second appeal against a decree of the 
District Court, West Tanjore at Tanjore, 
in A. S, No 162 of 1921, preferred against 
that of the Court of the Additional Sub¬ 
ordinate Judge, Tanjore, in 0. S. No. 55 
of 1919 (O, S. No. 13 of 1919 on the file of 
the Sub-Court, Kumbakonam). 

Mr. S. Subramania Aiyar, for the Appel¬ 
lant. 

Mr. S. Varadachariar, for the Respond¬ 
ents. 

JUDGMENT. —The main question in 
this appeal is as to the construction of a 
clause in a settlement deed, Ex. A, dated 
6th August, 1914. The literal translation 
of the clause is “my second daughter's 
son Swaminathan on his attaining major¬ 
ity shall enjoy witli absolute rights enabl¬ 
ing him to make gifts, sell, etc., the house, 
house-site, etc., nanja, punja lands men¬ 
tioned in Schedule B.” Swaminathan died 
before attaining majority and his father 
has brought this suit for the recovery of 
the property settled on him inasmuch as ho 
had a vested interest in the property and 
that he being the heir of his son is entitled 
to it. The Subordinate Judge held that 
Swaminathan had acquired a vested interest 
in the property and decreed the plaintiff’s 
suit. Ca appeal the learned District Judge 
held that Swaminathan had only a con¬ 
tingent interest and as he died before he 
came of age the settlement in his favour 
did not take effect and dismissed the plaint- 
iff s suit. 

In construing this clause the tenor of the 
whole document has to be taken into con¬ 
sideration. In the preamble of the docu- 
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ment, the following clause occurs “I have 
no male heirs. I had two daughters, name¬ 
ly, Pachayammal and Puval. Of these 
Pavalis dead. She has a minor son aged 
13 years, named Swaminathan. These two 
are entitled to get my properties according 
to law. In order that they may obtain 
them and live happily and for my benefit 
in the other world I have made the follow¬ 
ing arrangements." Clause 1 is "Pachav- 
ammal and her heirs from this day shall 
enjoy with absolute rights and powers of 

alienation by gift.the *nanja and 

pu-nja lands described in Schedule A." Then 
the second clause relating to Swaminathan 
immediately follows cl. 1 in favour of 
Pachayammal. 

The third clause provides for the manage¬ 
ment of some charities. 

The fifth clause reads as follows:—“I 
have this day delivered the A Schedule 
properties to Pachayammal, the B Schedule 
properties to Karuppaiina Udayar, Pacha- 
yammaVs husband and my son-in-law on 
behalf of the minor Swaminathan and the 
C Schedule properties for the charities to 
Pachayammal and Karuppanna Udayar for 
the minor. They should enjoy the whole 
of theproperties as stated above and Pachay- 
anamal and her heirs and Karuppanna 
Udayar as guardian of minor Swaminathan 
should give us for our maintenance 10 
kalams of paddy and Rs. 20 in cash every 
year out of the income of the lands after 
deducting Sirkar hist, etc." 

From the nature of the document it is 
clear that the settlor wanted to divide the 
properties between Pachayammal the sur¬ 
viving daughter and the son of the pre¬ 
deceased daughter. In the case of Pachay¬ 
ammal possession was handed over from 
the date of the document and in the case of 
Swaminathan, the minor grandson, posses¬ 
sion was postponed till he attained majority. 

The contention on behalf of the respond¬ 
ent is that Swaminathan was to become 
entitled to the property settled on him only 
on his attaining majority and he having 
died before attaining majority, his heir is 
not entitled to it. In the document itself 
there is nothing to indicate that the inten¬ 
tion of the settlor was that Swaminathan 
should have a vested interest only on his 
attaining majority. In this connection we 
have to consider what the force of the tamil 
word used in the document is. The word 
used is '*Anubhavithufcolliihirath^i.'' The 
nominative of that is‘the minor son.’ The 


word means that the minor son shall enjoy 
(the properties) and not shall become entitl¬ 
ed (to it). The word that is common used 
to denote to “inherit" or “become entitled 
to 13 Addikivathu . If the settlor intended 
that Swaminathan should be entitled to the 
property only on his attaining majority then 
the word AnubhavlthukoUukirathu" would 
not have been used but the word “Adai/ci- 
rathu" or some other words which would in¬ 
dicate that he was to become entitled to the 
propertj^on the happeningof a certain event, 
whether majority nr anything else would 
have been us-d. In construing the clause 

u ^ ^V’ill or settlement the Court 

should not overlook the habits, customs and 
prejudices of the people and the motives 
and reasons which influence them in making 
bequests or settlements. jSTo Hindu would 
contemplate with equanimity the death of 
hi9 grandson when he makes a bequest 
or settlement in his favour. He would be 
shocked at the very idea of his son or 

grandson dying without enjoying the pro¬ 
perty. There is a strong prejudice against 
the contemplation of the contingency of a 
beneficiary, whether son or grandson or 
daughter or grand-daughter dying in the 
lifetime of the settlor or dying before he 
or she takes the benefit under a settlement. 
In this case the settlor could not have pos- 
sibly imagined tliat Sivaminathau would 
die before attaining majority as the very 

if or grandson dying before 
he gets the benefit under a document is 
repugnant to Hindu sentiment, no Iliudu 
would ordinarily make a bequest over in 
case the legatee dies before a certain thing 

happens In construing Hindu settlements 
and Wills we should not apply wholesale 
all those considerations which would apply 
to he construction of English Wills or 
Wills drawn lip by Attorneys or Vakils 
Where a settlement is made in the mo/S 

he document IS generally drawn up Ca 

and the idea 
of a gift failing and the necessity for nro 

viding or a gift over in case of such faifn“’ 

very seldom enters into the mind nf .u 

settlor or the persons who advSe him 

I have said above it would be 

very inauspicious to imagine that a 

this consideration applies 
to a settlement by a 

=<1 from p.,., 5 * 0 ,"“ 
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he hands over A Schedule properties to his 
daughter Pachayammal and B Schedule 
properties are delivered to Karuppanna 
Udayar on behalf of the minor. It is, 
therefore, clear that possession of the pro¬ 
perties was handed over to the minor 
Swaminathan through Karuppanna Udayar. 
The recital of para. 5 “they should enjoy 
he whole of the properties as stated above, 
and Pachayammal and her heirs and Karup- 
panna Udayar as guardian of minor Swami¬ 
nathan should give us for our mainten¬ 
ance 10 kalams of paddy and Rs. 20 in cash 
every year out of the income of the lands 
left after deducting Sirkar fci5t,etc.,” makes 
it quite clear that the intention of the 
settlor was to vest the property in the 
minor. On a careful reading of the docu¬ 
ment, Ei. A, it is clear to my mind that 
settlor handed over the property to Karup¬ 
panna Udayar on behalf of the minor and 
cl. 2 refers only to the enjoyment and not to 
the vesting of the property. 

I, therefore, hold that Swaminathan took 
a vested interest in the property in Schedule 
B as the terms of Ex. A are clear. It is un¬ 
necessary to consider in detail all the cases 
relied on by the appellant and respondent. 
In Harris v. Brown (1) a testator by his 
Will provided “ that all his residuary estate 
‘shall descend in equal shares to the 
eldest son to be born to each of the 
daughters of my late brother who are now 
alive. The sons of those daughters shall 
after their birth, remain under the control 
of the executor until they attain majority 
at the expiry of 21 years and whenever 
the eldest son of any of the ladies shall 
attain majority, the executor will make over 
his share to him to his satisfaction.’ By 
cl. 15 of the Will the testator declared that 
‘until the majority of whoever may be the 
eldest at the time amongst the sons of my 
brother’s daughters, the estate shall remain 
nthehandsof theexecutorabsolutelyandfor 
all purposes.’ The Privy Council held that 
the vesting of the estate in the son was not 
suspended by the direction that the estate 
should remain in the hands of the executor 
who should “make overthe8hare’’of each on 
his attaining 21 years. Those words merely 
pointed to the possession and enjoyment of 
the shares which had already been vested. 

In Kolia Subramaniam Chetti v. Tliella- 
nayalculu Subramayiiam Cfielti (2) a Hindu 

l\) 28 C. 621; 28 I. A. 159; 5 C. \V. N. 729; 3 Bom. L. 
ii bOa; 8 Sar. P. C. J.U2 (P. C.). 

4 M. 124; 6 lad. Jur. 18; 1 lud. Deo. (.s. s.) 921. 


testator appointed executors to conduct his 
affairs and directed them to pay during the 
lifetime of his junior widow a monthly 
payment for life and after the death of the 
junior wife, the executors were directed to 
divide the property in equal shares between 
them and continue to enjoy the same in 
equal shares. The executors died during 
the lifetime of the junior wife. It was held 
that the executors had a vested interest in 
the property and that their heirs were 
entitled to - the property. See also Cally 
Nath Naugh Ckowdkry v. Chunder Nath 
Naugh Chowdhry (3). 

Mr. Varadachariar for the respondent 
relies upon In re Francis, Francis v. 
Francis (4) as supporting his contention. 

In that case the “testator devised two 
specified free-hold houses to his niece Hilda 
when she shall attain the age of 25 years," 
with similardevises of other free-hold houses 
to another niece and nephew. Mr. Justice 
Swinfon Eady held that it was a contin¬ 
gent bequest. That case has no applica¬ 
tion to the present case as the words in 
Ex. A. cannot be interpreted to mean that 
minor Swaminathan was to get the property 
on his attaining majority. In an English 
Will the words generally used are “I be¬ 
queath or devise such and such a property to 
so and so on his attainig majority or when 
he attains 25 years of age." In In re Francis^ 
Francis v. Francis (4) as observed by the 
Lord Justice “there is nothing to control 
the effect of the words of the contingency.” 
Here as observed already cl. 5 makes it 
quite clear what the intention of the testa¬ 
tor was. 

Mr. Subramania Iyer raises the conten¬ 
tion that Swaminathan was given a portion 
of the income and, therefore, the settlement 
came within the exception to s. 21 of the 
Transfer of Property Act. In the settle¬ 
ment there is no direction for the whole or 
any portion of the income being given for 
the maintenance of Swaminathan during 
his minority and, therefore, it is unneces¬ 
sary to consider the cases relied upon by 
him, Pearson v. Dolman (5) and In re Holt's 
Estate, Bolding v. Strugncll (6). Where any 

(3) 8 C. 378; 10 C. L. R. 207; 4 Shome L. R. 220; 5 
Lid. Jur. 467; 4 Iiid. Dec. (N. s.) 242. 

(1) (11)05) 2 Uh. 295; 74 L. J. Ch. 487; 53 W. R. 571; 
93 L. T. 132. 

(5) (1867) 3 Eq. 315; 36 L. J. Ch. 258; 15 W. R. 
120 . 

(6) (1876) 45 L. J. Ch. 208; 34 L. T. 120; 24 VV. R. 
339. 
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portion of the income is given to the legatee 
no doubt the principle of exception to s. 21 
would apply. It is unnecessary in the view 
I have taken to consider the affect of Ex. IV 
and it is not contended for the respondent 
that the settlor had a right to make a fresh 
settlement. 

Clause 3 of the Will relates to the 
management of charities. Swaminathan 
having died and there being no provision 
in Ex, A for his heirs conducting the 
charity the plaintiff is not entitled to suc¬ 
ceed so far as the management of the charity 
properties are concerned. 

Mr. Varadachariar suggested that in case 
the appeal is allowed, certain modifications 
should be made in the decree inasmuch as 
all the properties mentioned in B Schedule 
were decreed to the plaintiff by the first 
Court. The decree of the Subordinate 
Judge will be restored by omitting such 
shares of his property as has been excluded 
in Ex. B. 

In the result the appeal is allowed and 
the decree of the District Judge is set aside 
and that of the Subordinate Judge restored 
with the modifications mentioned above. 
The appellant will be entitled to his costs 
in this Court and in the lower Appellate 
Court. 

V. N. v. Appeal allowed. 


OUDH CHIEF COURT. 

Miscellaneous Appeal No. 41 of 1926. 

December 3, 1926. 

Present: —Mr. Justice Misra and 
Mr. Justice Raza. 

BHAGWAN SINGH ANi> another 
—Applicants—Appellants 

versus 

CHEDILAL Amin of a firm MAKHDOOM 
RAM-CHEDI LALL —Opposite Party 

—Respondent. 

Provincial Insolvency Act (V of 1920), s. 35 — Pay¬ 
ment of tome debit by insolvent—Order of annulment 
validity of. ’ 

A District Judge has no jurisdiction to pass an 
order of annulment of adjudication under s. 35 of the 
Provincial Insolvency Act until all the debts due from 
the insolvent have been paid oil [p. 278, col. L] 

Miscellaneous appeal against an order of 
the District Judge, Fyzabad, dated the 3rd 
September, 1926. 

Messrs. Niamatullah and Naimullah^ for 

the Appellants. 


JUDGMENT. —This is an appeal aris¬ 
ing out of insolvency proceedings taken 
under the Provincial Insolvency Act, V of 
1920. The facts of the case are as follows:— 
On the 24th August, 1925. the Ajudhya 
Bank applied to the Court of the District 
Judge, Fyzabad, that one Chhedi Lai, re¬ 
spondent in the present appeal, should be 
adjudged insolvent inasmuch, as he owed 
a sum of Rs. 800 to the Bank and had not 
been able to pay it off. On the 16th Sep¬ 
tember, 1925, the appellants Bhagwan Deen 
Singh and Mangal Singh also filed a similar 
application in the same Court for getting 
the irespondent similarly adjudged. On 
the 9th October, 1925, the learned District 
Judge of Fyzabad granted the application 
of the Bank and passed the order of 
adjudication against the respondent. On 
the Ibth October, 1925, the learned Judge 
took up the application of the appellants 
and passed an order to the effect that the 
respondent had already been adjudged 
insolvent in the proceedings taken by the 
Bank and it was not, therefore, necessary 
to pass a further order of adjudication on 
the application filed by the appellants. 
He, however, directed them to prove their 
debts in the proceedings taken by the 
Ajudhya Bank and to get themselves entered 
as creditors in the schedule of creditors 
to be prepared in the case started by the 
Bank. It appears that on the 6th October, 

1925, the date when the adjudication order 
was passed by the learned Judge, no enquiry 
as to the debts of various creditors had 
been made and no proceedings seem to have 
been taken beyond the appointment of one 
Babu Ram Kishan, Pleader, as a Receiver 
in the case. It also appears from the record 
that after the passing of adjudication order 
the learned Judge did not fix any date on 
which the various creditors including the 
appellantscould prove their respective debts. 
Nothing seems to have been done in the 
case for about a year. On the 15th July 

1926, Ajudhya Bank applied to the learned 

Judge stating that the debt due from the 
respondent to the Bank had been paid off 
and that the order of adjudication should 
be annulled under 8 35 of the Insolyency 
Act. Ihe learned Judge without makine 
any enquiry as to whether other debt! 
had been paid off or not granted the annli 
cation of the Bank, and passed lll Tdll 
of annulment on the 17th Julv n 

the 23rd July. 1926. the appeU^ el'teiS 

mt, a protest which waf oyerruled and 
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the application of the appellants forsetting 
aside the order of annulment was rejected 
on the 23rd September, 1926. 

The appellants, who are admittedly some 
of the creditors of the respondent, have 
come to this Court in appeal under s, 75 
of the Provincial Insolvency Act, which pro¬ 
vides for an appeal against an order of annul¬ 
ment. The contention put forward by the 
learned Advocate for the appellants before 
us is to the effect that in view of the term 
of s. 35 of the Provincial Insolvencj^ Act V 

of 1920, the order of annulment passed by 

the learned Judge is wrong. In our opinion 
this contention seems to be well-founded. 
Section 35 of the said Act runs as follows. 
“Where, in th« opinion of the Court, a 
debtor ought not to have been adjudged 
insolvent, or where it is proved to the 
satisfaction of the Court that the debts of 
the insolvent have been paid in full, the 
Court shall, on the application of the debtor, 
or of any other person interested, by order 
in writing annul the adjudication.” 

It will appear from the provisions of the 
section quoted above that the learned Dis¬ 
trict Judge had no jurisdiction to pass an 
order of annulment of adjudication until 
all the debts due from the irsolvent had 
been paid off. The reason for the rule is not 
far to seek. It is clear that if the insolvent 
has really paid off all his debts there is no 
reason why he should remain insolvent any 
longer. We find it to be clear from the 
record of the case that the debt due to 
only one creditor, namely, Ajudhya Bank, 
had been paid off and the debts due to 
the other creditors were still unpaid. 
Under the circumstances we regret we can¬ 
not uphold the order of annulment passed 
by the learned Judge. 

We, therefore, set aside the order of annul¬ 
ment passed by the learned Judge on the 
2Gth July, 1926, and also tlie order passed 
by him on the 23rd September, 1926, and 
direct him to continue proceedings under 
the Insolvency Act, if the appellants desire 
him to do so. The respondent has not 
appeared to contest the appeal and we do 
not, therefore, propose making any order 
as to costs. 

G. II. Appeal allowed. 
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MADRAS HIGH COURT. 

Original Side Appeal No. 81 of 1924. 

August 26, 1925. 

Present.*—Sir Victor Murray Coutts Trotter, 
Kt , Chief Justice, and Mr. Justice Viswa- 

natha Sastri. 

Messrs. M. V. KRISHNA IYER and Sons— 

Plaintiffs—Appellants 
versics 

Messrs. WILLIAM G. YUILLE & Co., Ltd. 
—Defendants—Respondents. 

Contract — Privity—Contract for 'purchase of goods 
from London through Madras firm—Payment of ad* 
rancc hy 'ultimate purchaser—Contract by intermediary 
on his own behalf — on-delivery of goods —iSuit /oj* 
refund—Privity of contract. 

The plaiotiffs, a firm trading at Kumbakonam, 
entered into negotiations i-ritli a firm at Madras for 
iho purchase of slieets of yellow metal from Y. and 
Oo.p ill LoDcion find a sum of Rs. 5,000 was paid as 
advance. The firm at Madras entered into the con¬ 
tract of sale with the Company at London on their 
own behalf and there was no offer or acceptance as 
between the plaintiffs and the English firm at London. 
Ihe goods not having been delivered the plaintiffs 
sued to recover tlie advance amount from the English 
firm at London : 

lieldy (1) that there was no privity of contract bc- 
pi^i^tiffs and the London firm ; [p. 280, cols. 

(2j that as between the Madras and London firms 
the monies were paid by the Madras firm as their 
own monies in tlischarge of their own debt, and the 
fact that the ultimate source was the plaintiffs had 

no effect upon tlie legal position of the parties • fp 280. 
col. 2.] ’ ’ 

(3) that tlie plaintiffs had no cause of action against 
the London firm, [ibid.] 

Appeal from the judgment of Mr. Justice 
Beasley, dated the 28th October, 1924, pass¬ 
ed in the exercise of the Ordinary Original 
Civil Jurisdiction of the High Court in 0. 
S. No. 370 of 1922. 

Mr. V. Radha Krishnayya, for the Ap¬ 
pellants. 

Messrs. Moi'scly and Taylo 7 \ for the Re¬ 
spondents. 

JUDGMENT. 

C. J.— The plaintiffs 
in this case are a firm trading under the 

name and style ofM, V. Krishna Iyer and 
Sons at Kumbakonam. The defendants 
are (1) Messrs. William C. Yuille & Co., 
Ltd.^ carrying on business, as merchants in 
Glasgow and (2) the Indian Trading Co., 
who carried on business in Madras and 
acted as intermediators between the plaint¬ 
iff's and Messrs. William C. Yuille & Co., 
Ltd. The suit is brought by the plaintiffs 

lor the return of certain advances amount- 

ingin all to Rs. 5,0(‘0 together with interest 
made by them by way of deposit in respect 
of three contracts for the purchase by them 


4 
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o£ sheets of yellow metal. N^o question 
arises as to the liability in one form or 
another of the Indian Trading i Jo., but they 
have disappeared and no miney is recover¬ 
able from them and the plaintiffs, there¬ 
fore, seek to affix liability uoon the first 
defendants Messrs. William 0. Yuille and 
Co., Ltd. The course of business is shown 
in the documents and neither side thought 
it worthwhile to call oral evidence at the 
trial. The first material document is an 
indent Ex. A, dated 28th June, 1921, from 
the plaintiffs at Kumbakonam to the Indian 
Trading Company at Madras. The opening 
sentence is as follows:—“We hereby re¬ 
quest you to instruct your agents or sup¬ 
pliers to purchase for us the undermen¬ 
tioned goods on our account and risk upon 
the terms stated below.” That appears to 
be in terms a request to the Indian Trading 
Co., to get their suppliers or agents who 
must be taken for the purposes of this 
case to be William C. Yuille Co., Ltd., to 
bring about a binding contract between 
the plaintiffs and Messrs. M. V. Krishna 
Iyer and Sons of the one part, and some 
supplier or manufacturer of yellow metal 
in England or Scotland, of the other. The 
terms of the document might lend colour to 
the inference that in spite of the opening 
clause what was really intended to be 
effected was a contract between M. V. 
Krishna Iyer and Sons and the Indian 
Trading Go., a contract, I mean, not mere¬ 
ly of agency but of purchase and sale of 
goods. What happened was that on the 
30th of June, 1921, the Indian 'I’rading Co., 
wrote to Messrs. William C. Yuille Co., Ltd., 
at Glasgow an order (Ex. D-3) of which 
the following are the material terms, “Please 
supply U3 the following as per instructions 
hereunder.” Then follows a specification 
for assorted sizes of yellow metal sheets 
amounting in all to 10^ tons. The docu¬ 
ment contains a provision that the draft is 
to be drawn against M. V. Krishna Iyer and 
Sons of Kumbakonam and a proviso that 
the Indian Trading Co.'s commission of 2./ 
per cent, and the advances contemplated 
to be made by M. V. Krishna Iyer and Co , 
should be deducted by the Bank at the 
time of meeting the draft. On Uth July 
19j1, Ex. C-1, the hidian Trading Co., in¬ 
formed M. V. Krishna Iyer and Sons that 
they had heard by cable that the indent 
for lOj tons had been accepted. There is 
no trace of this cable an I in view of the 

circumstances appearing iu the letter cor¬ 


respondence, it seems clear that that state¬ 
ment was untrue. Iu Ejc. D-4, dated 14th 
July, 1921, the Indian Trading Co., wrote to 
Messrs. G. Yuille and Co., Ltd., a letter in 
which they state: “We have asked you to 
ship us continental sheets at £90 per ton” 
which, of course, lends colour to the sug¬ 
gestion that the Indian Trading Go., were 
purporting to buy as principal goods direct 
from William C. Yuille Co., Ltd. On loth 
of August,1921,a cable was sent by William 
0. Yuille Co., Ltd., to the Indian Trading Co. 
in the following terms “We can now accept 
your order yellow metal sheets No. 9 
against payment of £200." Indent No. 9 
is the indent which had been signed by 
the plaintiffs and forwarded to the Indian 
Trading Go. and by them to Messrs. William 
C. Yuille Co., Ltd. In due course of time, 
under the first contract, there arrived a 
sale-note Ex B-8, dated 3lat August, 1921, 
which is addressed by W. C. Yuille Co., 
Ltd., to Messrs. M. V. Krishna Iyer and Sons 
per Messrs Indian Trading Co. It refers 
us in terms to indent No. 9 and to an order 


quoted as No. B181 which apparently has 
been lost during the course of the case and 
is not forthcoming. The other document 
states, “We beg to confirm having sold you 
to-day the undernoted goods" and then 
follows a description of the 10| tons yellow 
metal sheets. The document was sent by 
William G. Yuille Ltd., to the Indian Trading 
Co. with a covering letter Ex. D-9, dated 
the 3l8t August in which they say, “We 
have yours of 30th June confirming the 
cablegram sent to us offering order for 10 
tons 30/60 lbs. yellow metal sheets and 
send you herewith our sale-note in duplicate 
copy of which please hand to your clients.” 
The copy was duly sent by the Indian 
Trading Co., to the plaintiffs. 

The learned Judge has found that the 
Indian Trading Co. were agents of the 
plaintiffs, and that whatever their obliga¬ 
tions might be as such agents, they failed 
to estiblish privity of contract between 
the plaintiffs and Messrs. William P 

threTpot 

sibihdes, (1) that there was a contract of 
sale between the plaintiffs and William 
C. 1 mile and Co., Ltd., (2) that there wm 
no cnnolnded contract between them obJii 
but William C. Yuille and Ltd ^ 
had the beneht of the money paid to 
by the plaintiffs by wa^of adlni T 

^dmitteJir?emU 

ted by them to William C. Yuille and^o' 
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Ltd., and (3) that, whatever, their instruc¬ 
tions, what in fact the Indian Trading Co. 
did was to effect a binding contract of sale 
between themselves of the one part and 
Messrs. William C. Yuille and Co, Ltd., 
of the other. If that last hypothesis be 
correct, it is hardly disputed that the learn¬ 
ed Judge’s conclusion was right and that 
the plaintiffs have no remedy against 
Messrs. William C Yuille and Co.,- Ltd. 
There is no doubt that the sale-note of 31st 
August, E.x B 1, points strongly to the 
view that Messrs. William C. Yuille and Co , 
Ltd., imagined themselves to be conclud¬ 
ing a binding contract with the plaintiffs. 
The difficulty in that view is that treating 
that letter as an acceptance there is no offer 
to which it can be referred, because, the 
only offer from the plaintiffs is that con¬ 
tained in the indent-note and that was an 
offer not to enter into a contract either 
with th^ Indian Trading Co., or their agents 
Messrs. William 0. Yuille ana Co., Lttl., but 
with the ultimate manufacturer or supplier 
of the goods. If the matter stood there, 
the right conclusion might seem to be that 
there was no contract and that Messrs. 
William C. Yuille and Co., Ltd., having re¬ 
ceived monies which, undoubtedly, emanat¬ 
ed from the plaintiffs on the basis of a non¬ 
existent contract were bound in equity to 
refund such monies to the plaintiffs as 
monies had and received to their use, it 
being practically undisputed that yellow 
metal sheets were not delivered in accord¬ 
ance with the obligations outlined either 
in the indent-note or sale-note. My own 
view is that, whatever, the instructions 
given to the Indian Trading Go., by plaint¬ 
iffs, and, however culpably they neglected 
the tenor of those instructions, what in 
fact they did was to make a binding con¬ 
tract of sale between themselves of the one 
part and Messrs. William C. Yuille and Co., 
Ltd., of the other and that appears to me 
to be contained, as to the offer, in the 
letter of the 30th June, 1921, Ex. D 3 and 
as to the acceptance, in the telegram of 
the 15th August, 1921, (Ex. D) sent to the 
Indian Trading Co. If that be the correct 
vi-^vv, it is immaterial that Messrs. William 
C. Yuilleandt’o., Ltd., inEx.B l a fortnight 
later, on the 31st August endeavoured to 
ciN'ate evidence that there was a contract 
between themselves and the plaintiffs. 
Tfiat l)eingao, the findings of the learned 
.1 ndgc that tliere was no privity of contract 
between tlie plaintiffs and William C. Yuille 
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and Go., Ltd. iscorrect and this suitmustfail. 
It becomes immaterial to consider whether 
the Indian Trading Co., were the agents of 
the plaint ffs or William C. Yuille and Co,, 
Ltd. or of both. The decision of Macleod, 
J , in Mahomed Ally Ebrakim Pir Khany. 
Schiller^ Dosogni dc Co, (1) has no bearing 
on the present case. We are of opinion 
that the plaintiffs have failed to establish 
that there was any contract relation be- 
t veen themselves and William C. Yuille 
and Co., Ltd., which would enable them 
to sue that firm for the monies which 
they handed over to the Indian Trading 
Co. As between the Indian Trading Co. and 
William C. Yuille audCo.,Ltd.,theeemonies 
were paid by the Indian Trading Go. as 
their own monies in discharge of their own 
debt, and the fact that the ultimate source 
was the plaintiffs has no effect upon the 
legal position of the parties. 

The re.sult is that the appeal must be 
dismissed with costs. 

Viswanatha SastPl, J.—I agree 
with my Lord. 

V. N. V. Appeal dismissed, 

(1) 13 B. 470; Chitty s S, C. C. R. 216: 7 Ind. Dec. 
(.N* s ) 312. 


ALLAHABAD HIGH COURT. 

Second Civil Appe.^l No. 459 op 1924. 

November 12,19:6. 

Present Mr. Justice Iqbal Ahmad 
Sheikh MUNAWAU ALI— 
Plaintiff—Appellant 

JAGMILAN ram and others—- 
Defendants—Respondents 

Limilatioji Act (IX of 1908), s. 3. Sck. I, Am. 231,, 
llf^t Mo} tgage — Sub-mortgage—Transferee from 

sub-mortgagee, position of—Redemption—Limitation-- 
Adverse possession—Appeal, second—Limitation, plea 

of, whether can be raised for first time. 

A mortgagor is ordinarily allowed a period of 60 
year.s to redeem a mortgage by Art. 148 of 8ch I to 
the Limitation Act and any person, who seeks the 
protection of Art. 134 of Sch. 1, must bring his case 
strictly within that Article. That Article applies only 
to c.t3 ‘H where a transferee for value from a mortgagee 
takes that which is de facto a mortgage upon a re¬ 
presentation made to him and in the full belief that 
it is not a mortgage but an absolute title. It cannot 
Ijrotcct persons who are not transferees from the 
mortgagee but are transferees from persons other 
than the mortgagee or his heirs, for instance, from a 
eub-mortgagee. A transferee from a sub-mortgagee 
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however, may be able to avail himself of the benefit 
of Art. 144 of Sch. I to the Limitation Act if the con¬ 
ditions laid down in that Article are fulfilled, [p. 282, 
col. 2.] 

A question of limitation raised for the first time 
in second appeal may be entertained where there is 
no dispute as to the facts, [p. 283, col. 2.] 

Second appeal from a decree of the Dis¬ 
trict Judge, Qhazipur, dated the 8th 
December, 1923. 

Mr. K. Verma, for the Appellant. 

Mr. 17. S. Bajpai, for the Respondents. 

JUDGMENT.— This is a plaintirsap- 
peal and arises out of a suit for redemption 
of a mortgage dated the 29th of July, 1862, 
executed by Musammat Ulfat Bibi, pre- 
deces9or-in-titl© of the plaintiff in favour 
of Sabut Kunwar and Ram Phal Kunwar, 
predecessors-in-interest of the defendants, 
first party. 

By the said mortgage houses Nos. 80 and 
148 situate in the town of Saidpur were 
mortgaged for a sum of Rs. 340. The 
plaintiff’s case was that the principal mort¬ 
gage-money together with interest thereon 
at the stipulated rate had been satisfied from 
the rent of the houses mortgaged, and as 
such the plaintiff was entitled to a decree 
for redemption of the said mortgage with¬ 
out payment of any amount, and was over 
and above that entitled to a decree for the 
surplus amount that may have been rea¬ 
lised by the persons in possession of the 
mortgaged property after liquidation of the 
mortgage-debt. 

It is common ground that defendant No. 
4 was in possession of house No. 80 and 
defendants Nos. 5, 6 and 7 were in posses¬ 
sion of house No. 148 from a time long 
before the institution of the suit, and the 
plaintiff’s case was that the said defendants 
were in possession as sub-mortgagees, and 
the original mortgage-debt having been 
satisfied, they were not entitled to resist the 
suit for redemption. 

The suit was contested by defendants 
Nos. 1 to 3, the successors in-interest of the 
mortgagees, and by defendants Nos. 5 and 
6 and defendant No. 4. 

lam not concerned with the defence of 
defendants Nos. 1 to 3 in the present ap¬ 
peal. 

The defence of defendants Nos. 5 and 6 
was that they were in possession of house 
No. 148 as sub-mortgagees, under an iin- 
registered deed of sub-mortgage executed 
by the defendants, first party for a sum of 
Rs. 150 and had further spent Rs. 160 in 
making necessary repairs of the house, and 


as sucn tne plamtin was in no case entitled 
to a decree for redemption of house No. 
148 unless and until he paid to the said 
defendants the sum of Rs. 310. The de¬ 
fence of defendant No. 4 was that he was 
in possession of house No. 80 as mortgagee 
under a deed dated the 25th of December, 
1903, executed by two persons named Ganesh 
Ram and Suraj Prasad, who were in adverse 
proprietary possession of house No. 80 
for a period of more than 12 years prior to 
the date of the execution of the mortgage 
by them, and as such the plaintiff’s suit 
was barred by 12 years’ rule of limitation. 
It was further urged by defendant No. 4 
that he had spent a sum of Rs. 1,500 in 
re-constructing the house now in existence, 
and that having regard to the terms of the 
mortgage-deed, executed by Ganesh Ram 
and Suraj Prasad, he was in any case 
entitled to a sum of Rs. 7,480-1-6 as a condi¬ 
tion precedent to the redemption of the 
mortgage. 

The trial Court overruled the pleas taken 
in defence by all the defendants, and passed 
a decree for redemption of the mortgage, 
in the plaintiff's favour, conditional on 
the payment of Rs. 340 the original mort¬ 
gage-money, to the defendants, first partv 
by the plaintiff. ^ 

Only defendant No. 4 filed an appeal 
against the decree of the trial Court and 
in that appeal he arrayed, as respondents 
not only the plaintiff but the remaining 
defendants to the suit. The lower Appel¬ 
late Court held that the suit was barred 
by Art. 134 of the Limitation Act and as 

such allowed the appeal filed by defendant 

No. 4. The decree of the lower Appellate 
Court directs the dismissal of the claim 
not only in respect of house No. 80 but in 
respect of house No. 148 as well 

It is clear that the decree of the low^r 

Appellate Court, so far as it relates to 

house No. 148, cannot be sustained THa 

defence of defendants Nos. 5 and 6 with 

respect to house No. 148 was not that 

plaintiff-appellant had lost h?8 Vi-h, t 

that house by lapse of time but wao 

to the effect that the plaintiff could not 

Ignore the sub-mortgage executed in favou^ 
of those defendants, and was hn.,n^ favour 

a sum of Rs. 310 as a coXtion nr, 

‘h of the mort|agr‘^®Tn 

short, the defence of defendants V 
6 was not identical with th ‘ ^ 

defendant No. 4. Nor d d th! ■of 

the trial Court proceed on any gSuTcom^ 
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mon to defendants Nos. 6, G and 7 and to 
defendant No. 4, and as such the lower 
Appellate Court could in no case, on ap¬ 
peal by defendant No. 4 alone, reverse the 
decree of the trial Court in favour of all 
the defendants, in accordance with the 
provisions of O. XLT, r. 4 of the C. P. C. 
As a matter of fact, a perusal of the judg¬ 
ment of the lower Appellate Court leaves 
no room for doubt, that that Court only 
confined its attention to house No. 80 and 
did not adjudicate about the rights of the 
plaintiff appellant with respect to house 
No. 148. Por these reasons the decree of 
the lower Appellate Court with respect to 
house No. 148 will have to be restored. 

Now I proceed to consider the defence 
raised by defendant No. 4 with respect to 
house No. 83. It is admitted that Doolam 
Singh and Bechan Singh heirs of the ori¬ 
ginal mortgagees executed a sub-mortgage 
of house No. 80 in favour of SahodraKun war 
wife of Bishnath halicni on the i2th of 
May 1886. Thereafter on the 3rd of August, 
1888, the aforesaid sub -mortgagees executed 
a mortgage by conditional sale in favour 
of Musai Ram and Gaya Prasad, and for 
the purposes of this appeal I will assume 
in favour of defendant No. 4 that the sub- 
mortgagees professed to be absolute owners 
of the house, when mortgaging the same 
to Masai Ram and Gaya Prasad. Musai 
Ram and Gaya Prasad put their mortgage 
into suit and obtained a decrp.e for fore- 
closuie on the 4th of August, 1893, and I 
agree with the learned Counsel for the 
respondents that the decree, as drawn up, 
provides for foreclosure not of sub-mort- 
ffagee rights but of full proprietary rights 
in the house. On the 26th of March, 1896, 
Musai Ram and Gaya Prasad sold their 
rights under the decree to one Suraj Prasad 
son of Ganesh Ram who entered in^o pos¬ 
session of the house Then on t-he 25th of 
December, 1903 , Suraj Prasad and his father 
Ganesh Ram executed a mortgage-deed m 
respect of the said house in favour of Ram 
Prasad father of defendant No. 4, repre¬ 
senting themselves to be the full owners 

of the house. ^ * 

The case of defendant No. 4 was that 

time began to run against the plaintiff- 
appellant from the 3rd of August 18:8 when 
Bishnath and Sahodra Kuuwar, the sub- 
moit.gagees. professing to be the absolute 
owners mortgaged the house to Musai Ram 
ana t/aya Prasad for a valuable considera¬ 
tion, and that in any case a cause of action 
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for recovery of possession of the house 
accrued to the plaintiff on the 4th of 
August, 1893, when the foreclosure decree 
referred to above was passed, and the suit 
not having been instituted within 12 years 
of either of those dates was time-barred. 

The trial Court held that it was conclu¬ 
sively proved that Ram Prasad and after 
him defendant No. 4 had been in posses¬ 
sion of house No. 80 since 1903, and that 
the effect of the foreclosure decree was 
simply to convey to Gaya Prasad and Musai 
Ram the rights and interest of Musarmnat 
Sahodra Kunwar and Bishnath halwai as 
sub-mortgagees, and that there was no sub¬ 
stance in the plea of adverse possession 
raised by defendant No. 4. The lower 
Appellate Court was of opinion, that a peru¬ 
sal of the record of the foreclosure suit 
of lyl3. left no room for doubt, that the 
decree in that case in favour of the mort¬ 
gagees was “for recovery of proprietary 
possession of a house by extinction of the 
defendants’ right to redeem" and that the 
proprietary rights, which were rightly or 
wrongly given to the mortgagees by the de¬ 
cree of 1893, were the rights transferred to 
Suraj Prasad in 1896,and thereafter he had 
full proprietary right in house No. 80 that 
was mortgaged by Suraj Prasad and Ganesh 
Ram to Ram Prasad father of defendantNo. 4 
holding this view, that Court came to the 
conclusion that the plaintiff’s' suit was 
barred by Art. 134 of the Limitation Act. 

1 am unable to agree with the lower 
Appellate Court as to the applicability of 
Art. 134 to the present case. Article 134 is 
limited to cases wheie the property mort¬ 
gaged has been transferred by the mort¬ 
gagee for a valuable consideration. That 
Article applies only to cases where a trans¬ 
feree for value from a mortgagee, takes 
that which is de jacto a mortgage upon a 
representation made to him and in the 
full belief that it is not a mortga^^e but 
an absolute title. That Article, In my 
opinion, cannot protect persona who are 
not transferees from the mortgagee but 
are transferees from persona other than 
the mortgagees or their heirs. The mort¬ 
gagor is ordinarily allowed a period of 60 
years to redeem a mortgage by Art. 148 of 
the First Schedule to the Limitation Act 
and any person who seeks the protection 
of Art. 134 must strictly bring his case 
within that Article. If one were to extend 
the operation of Art. 134 to cases of trans¬ 
fers by sub-mortgagees one would have to 
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read into the Article, words to the effect 
‘ property transferred by the mortgagee or 
by a transferee from the mortgagee” words 
which are not to be found in Art. 134. To 
me there appears to be no warrant for so 
extending the scope of Art. 134 of the 
Limitation Act. This view is in accord 
with the observations of the learned Judi¬ 
cial Commissioner of Oudh to be found in 
the case of Chkoti Begam v. Ram Prasad 

It present case, it is admitted on 

all hands, that by the sub-mortgage exe¬ 
cuted by Doolam Singh and Bechan Singh 
in 1886, all that was mortgaged to Sahodra 

^as the mortgagee right and not 
absolute right in the house, and as such so 
far as the transfer of 1886 is concerned, it 
cannot attract the provisions of Art. 134 
of the Limitation Act. In the view that 
I take of the true construction of Art. 134, 
the subsequent transfers made by the sub¬ 
mortgagees, or the decrees obtained on the 
basis of the mortgage by conditional sale 
executed by the sub-mortgagees, or the 
tranfers made by the successors-in-title of 
the decree-holders, cannot curtail the ordi¬ 
nary period of limitation of 60 years pro- 
vid^ed for by Art. 148, and those transfers 
and decrees were, in my opinion, absolutely 
ineffectual to determine the plaintiff’s 
right to redeem the mortgage within the 
period allowed by law. 

For the feasons given above I am of 
opinion that the lower Appellate Court was 
wrong in holding that the suit of the plaint- 
ijr-appellant with respect to house No 80 
was barred by Art. 131 of the First Schedule 
to the Limitation Act. 

But the decree of the lower Appellate 
Court is supported yet on another ground 
by the learned Counsel for the respondents 
He argues that even if Art. 134 be not 
3»pplic&ble to the facts of the present case 
the plaintiff’s suit was barred by Art 144 
of the Limitation Act. The learned Coun¬ 
sel for the appellant maintains in the first 

place, that this plea not having been defi¬ 
nitely raised in either of the Courts below 
1 ought not to entertain it in second ao- 

peal, and, secondly, that Art 144 has no ap¬ 
plication. ^ 

As there is no controversy about the 
bactsand the question raised by the learned 
Counsel for the respondents is purely one of 
law, 1 am of opinion that having regard 

to the provisions of s. 3 of the Limitftion 
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(1) 3» Ind. Cas. 582; 20 O. C. 164. 


Act, I must entertain the ground now 
urged, by the learned Counsel for the re¬ 
spondents, in support of the decree of the 
lower Appellate Court and as such I must 
proceed to consider as to whether or not 
the plaintiff’s suit was barred by Art 144 
of the Limitation Act. 

If the point was not covered by author¬ 
ity, and if I had to decide the point on a 
consideration of the relevant Articles in 
the First Schedule to the Limitation Act I 
would have considerable hesitation in 
holding that Art. 144 constitutes a bar tn 
the plaintifi's claim. Article 144 is confined 

to suits for possession of immoveable pro¬ 
perty Md as such would apparently have 
no application to a suit for redemption of 
a mortgage. True it is that a decree for 
redemption of a mortgage does entitle the 
mortgagor to possession of the pronertv 
mortgaged but even then it cannot be said 
that a suit for redemption of a mortgage 
IS a suit for possession of immoveable pro- 

simple. Moreover Art 
144 IS restricted to those suits for posses 

siou of immoveable property that have not 

specifically provided for in 
the First Schedule to theLimimUon fet ” 

Lven if a decree for redemption of a mort- 
t,age be regarded as a decree for posses¬ 
sion of immoveable property. Art 144 nan 
have no application to a suit forredemn 
tion inasmuch as there is a distinct Article 
VIS., Article 148 that makes provision with 
respect to such suits. 

Further a consideration of Art 14 « 

Art. 134 leads me to a conclustt that the 
only duty cast upon a mortgagee in orrle 
to keep intact his equity ofl-edemn?;^^ 
to jealously watch the^ actfvifef'?\« 

mortgagee alone; in other words hehla^o 

keep an eye on the quantity of the int 
conveyed by his mortgagee to thi.-d‘ ‘ 
sons, and if the mortglglrhas nref 
to transfer an absolute tftle he m^M brf 
his suit witbm 12 years of the ‘ 
transfer by the mortgagee If Ifi 
do, his right of redemption will 

after the lapse of 12 y^ars 

of the transfer by the mortgage® ® 

Saged property obtained ht°.^ “ort- 

n.ortgagee in possession a 

adverse to the mortga^^ ®°®®®^rily 

reason that such poegSn 
mortgagor is con^rned ei. ^ ‘^® 

‘^® mortgkgor“K°‘ ^®®0“e 
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Muhammad Husain v. Mulchand (2) and 
Ismdar Khan v. Ahmad H^issain (3)]. If a 
person holding adversely to the mortgagee 
cannot prescribe a title to the equity of 
redemption as against the mortgagor, I 
find it difficult to hold that a person hold¬ 
ing possession of the mortgaged property 
not adversely to the mortgagee, but claim¬ 
ing title through a transfer made by some 
transferee from the mortgagee, can pre¬ 
scribe a title by adverse possession. So 
long as the mortgagor does not become 
entitled to immediate possession of the 
mortgaged property, it appears to me, it 
cannot be said that the person in posses¬ 
sion of the mortgaged property, is hold¬ 
ing adversely to the mortgagor, for the 
simple reason that possession can be ad¬ 
verse only against the person, who is en¬ 
titled to the possession of that property. 
True it is that if a trespasser dispossesses 
a mortgagee and enters into possession of 
the mortgaged property asserting a title 
adverse to the mortgagor also, his title 
will be adverse to the mortgagor from the 
time, the mortgagor has knowledge of the 
assertion. This was the view taken in the 
case of Saiditddin Khan v. Ratan Lai (4) 
and Peria Auja Ambalam v. Shunmuga- 
sundaram (5). But in the present case 
there is nothing to show that an assertion 
of an adverse title was made either by 
defendant No. 4 or his predecessor-in-title 
to the knowledge of the plaintiff or his 
predecessor-in-title. If I was untrammel¬ 
led by authority, I would be inclined to 
the view that the plea of adverse posses¬ 
sion based on Art. 144 of the Limitation 
Act must yield to the proposition of law 
enunciated in the cases of Muhammad 
Husain v. Mul Chaiid (2) and Ismdar Khan 

V. Ahmad Hussain (3). 

But notwithstanding all that I have said 
above, it seems to me that the case is 
covered by a Division Bench ruling of this 
Court reported as Ram Piari v. Budhsain 
(6). That case is on all fours with the 
present case and it has been definitely 
laid down in that case that the claim for 
redemption, in circumstances like those of 
the present case, is barred by Art. 144 


(2) 27 A. :i05; A. W. N. (1005) 4. 

U) A. 110; A. w. N. (1008) 25; 5 A. L. J. 85; 3 

M ] T 1^5 

'(4)'5 ind. Ohs. 123; 7 A. 1.. .1. 95; 32 A. 100. 

5 22 hid. (Jas. 615; 38 M. 903; 15 M. L. T. 112; 26 
W L. J. MO; 1 L. W. 110; (1914) M. W. N. 417. 

(0; Cl I:id. Cas. M6; 43 A. ICl; 18 A. L. J. 995; 2 
V.l\ L. R. (A.) 332. 


of the Limitation Act. I am bound by the 
decision last quoted and as such I must 
hold, that the ground raised by the learned 
Counsel for the respondents, in support 
of the decree of the lower Appellate Court, 
is well-founded and that the plaintifi’s 
claim with respect to house No. 80 was 
barred by limitation. 

The result is that I modify the decree 
of the lower Appellate Court by granting 
a decree to the plaintiff-appellant with 
respect to house No. 148 conditional on 
the payment of Rs. 340 to the defendants 
within six months from the date of the 
decree of this Court. The decree of the 
lower Appellate Court dismissing the claim 
with respect to house No. 80 is upheld. 

As the lower Appellate Court has, because 
of the peculiar circumstances of the case, 
ordered the parties to bear their own costs, 
I think I ought not to depart from the 
course adopted by that Court in the matter 
of costs. Accordingly I direct that the 
parties should bear their own costs in all 
Courts. 

z. K. Decree modified. 


MADRAS HIGH COURT, 

Appeal Suit No. 15 of 1926. 

August 27, 1926. 

Present: —Mr. Justice Ramesam and 
Mr. Justice Reilly. 

K. R. MUTHU A. R. ARUNACHALAM . 

CHETTY —Plaintiff—Appellant 

versus 

DAVID, AND OTHERS—DEFENDANTS 

—Respondents. 

C.P.C.iActVof J008), s.SOSuit for injunction 
retraining Othcial Receiver from selling property’-’ 
Notice, whether necessary. 

In respect of acts of public servants done in their 
oflicial capacity, s. 80. C. P. 0.. applies only in the 
case of past acts completed or begun but incomplete, 
and not to threatened acts. A suit for an injunction 
restraining ail Oflicial Receiver from selling certain 
properties is. ihorcfore, not unsustainable for want of 
notice under s. 80, C. P. 0. [p. 286. col. 2.] 

Superintending Engineer, Bezwada v. Chitturi 
Ramakrishnayya (8), considered. 

Muradally Shanijiw Long {2), Bhagchand Dagadu- 
shav. Secretary of State for India {7), Secretary of 
State, for India v. Gulam Rasul (6) and Naginlal 
Chunilal v. OlUvial Assignee of Bombay (4), followed. 

I’er R(iihc. 9«?«. The whole phrase "an act pur- 
pciling to be done" in s 80, C. P. 0., would ordi¬ 
narily refer to past acts whether linished or begun but 
incomplete and not to future acts. [p. 285, col. 2.1 

Bar Reilly, J. —When a provision of a Statute is 
susceptible of two interpretations and one of them 
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leads to a manifest absurdity or to a clear risk of 
injustice and the other leads to no such consequences, 
the latter interpretation must be adopted, [p. 287, 
col. 2.] 

So far as it is concerned with suits against Public 
Officers, s. 80, O. P. C., is a provision restricting the 
ordinary right of every man to-come to the Civil 
Courts for relief and must, therefore, be interpreted 
with the utmost strictness, [p. 287, col. 2 ] 

The words ‘in respect of any act purporting to be 
done by such public officer in his official capacity’ in 
8. 80, 0. P. C., are susceptible of two interpretations, 
a wider interpretation including future acts and a 
narrower confined to past acts; but the narrower 
interpretation is the correct one. [p. 287, col. 1.] 

Appeal against a decree of the Court 
of the Subordinate Judge, Sivaganga, in 
O.S. No. 113 of 1924. 

Messrs C. 5. Venkatachariar and D. 
Eamasami Iyengar, for the Appellant. 

Mr. T. M. Krishnaswami Iyer, for the 
Respondents. 

JUDGMENT. 

Ramesam, J,— The plaintiff is the ap¬ 
pellant before us. The suit was for a 
declaration that the suit properties belong¬ 
ed to him and defendants Nos. 3 and 4 and 
fora perpetual injunction restraining the 
Ist defendant, who was the OfiScial Receiv¬ 
er of the Ramnad District, from selling 
them as the properties of the 2nd defendant 
in Insolvency Petition No.9of 1917 onhisfile. 
The Official Receiver advertised the suit 
properties for sale on 10th November, 1924, 
On the 5th November, the plaintiff sent a 
notice of suit to the 1st defendant and the 
suit was filed on the 7th November, 1924. 
The Subordinate Judge of Sivaganga dis¬ 
missed the suit on the ground that two 
months have not elapsed before the filing 
of the suit and after the giving of notice. 
The plaintiff in appeal contends that a 
notice under s. 80, 0. P. C., is unnecessary. 
He concedes that the Official Receiver is a 
public servant but argues that the suit isnot 
in respect of an act purporting to be done 
in his official capacity. His argument is 
that the suit is only in respect of a threaten¬ 
ed act and not in respect of an act which 
was begun, and, therefore, the section does 
not apply. This contention of the appel¬ 
lant is supported by the decision of the 
Oalcutta High Court in Canada Sundary 
Chaudhurani v. Nalini Ranjan Raha (1} 
and other decisions of the Bombay High 
Court which will be referred to presently. 
In Ganoda Sundary Chaudhurani v. Nalini 
Ranjan Raha (1) Woodroffe, J., relies on 
the word ‘done,’ but I am not satisfied with 
this line of reasoning. The phrase is not 
an act done’ but ‘an act purporting to 
(1) 1 Ind. Cas. 514; 36 C. 26; 12 C. W. N. 1065. 


be done’ and the words ‘to be done' are 
not inconsistent with a future act. It is 
possible to describe a future act by a 
phrase using the words ‘purporting to be 
done’ by using other appropriate words 
such as “future" or “intended" indicating 
that a future act was meant or by the mere 
use of the future tense in the sentence. As 
Pratt, J., points out in Muradally Shamji v. 
Long (2), one mode of indicating past acts 
only is by using the words ‘purporting to 
have been done. The phrase “purporting 
to be done” uses the present indefinite 
form and is grammatically wider than the 
phrase'purportingto have been done’. While 
conceding all this I am still of opinion that 
as a matter of an ordinary idiom, the whole 
phrase ‘an act purporting to be done’ would 
ordinarily refer to past acts only whether 
finished or begun but incomplete and does 
not refer to future acts. The use of the per¬ 
fect form is not ordinarily resorted to for de¬ 
scribing past acts though grammatically 
more accurate and if a future act is meant 
it is expressly described by appropriate 
words. Where no such words are used, th© 
phrase ought, in my opinion, to be ordinarily 
limited to past acts (unless the context 
requires one to extend it to future acts also 
there being no grammatical impediment 
to doing so)—as a matter of reasonable con- 


stuction if not of grammatical necessity. 
The decision in Secretary of State for 
India v. Gajanan Krishna (3) relates to a suit 
against the Secretary of State. In Naginlal 
Chunilal v. Official Assignee of Bombay (4) 
where the suit was against the Official Assig¬ 
nee of Bombay the Judges followed the de¬ 
cision of Cunningham, J., in Shahehzadee 
Shahunshak Begamv. Fergusson (5). Though 
I come to the same conclusion I do not wish 

to adopt that line of reasoning. Thedecision 

in Naginlal Chunilal v. Official Assignee of 
Bombay (4) was followed in the case of Sec¬ 
retary of State for India v. Gulam Rasuim 
In Muradally Shamji v. Long (2) Praft- T 
while differing from the above cases was 

merely content to follow them sitting as a 

single Judge, la Bhagchand Dagadusha v 

Secretary of State for India (7), Kemn T ' 
obaerved: “The suit is in respect of soine- 
thing the 2nd respondent is going to do 

Aa P* 560; 21 Bom. l! 


4 17 Ind. Ca8: 8l6i’37B'2r3-’u 

(5) 7 G. 499; 3 Ind. bee. a) 871 

(6) 34 Ind. Gas. 535; 40 B. 392- 18 Bom T p 

(7) 90 Ind. Gas. 13; 48 B 87 at n l T 

Bom. 1; 26 Bom. L. R 1 ^^24 
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not in respect of something he has done. 

In my opinion, therefore, no notice is ne¬ 
cessary so far as the suit is one for an 
injuncticu against the 2nd defendant.” 
The only Madras decision which touches the 
question is Superintending Engineer, Bez- 
wadav. Chitturi Ramakrislinayyar (8). In 
that case, the suit was against the Superin¬ 
tending Engineer of Kistna District, and 
both the learned Judges held that the suit 
was bad for want of a proper notice on the 
ground that the suit related to a past act, 
the act being the order of the Engineer 
directing the removal of the image of the 
temple. There was considerable discussion 
in the judgments as to whether an order 
which states an intention would be an act 
and both the learned Judges held it would 
be. Spencer, J., decided the case on another 
ground and referred to the want of a proper 
notice only as an additional ground, but 
Sadasiva, Iyer, J., rested his judgment solely 
with reference to s. 80, C. P. C. It does not 
appear that the point whether the phrase 
“anactpurporting to be done, etc.," includes 
future act was raised by the Vakil for the 
respondent. At any rate, it is not discussed 
in the judgment and, therefore, the judg¬ 
ment is not against the view I am taking. 
The fact remains that there is no decision 
against the view I am taking and there are 
several agreeing with it though on differ¬ 
ent lines of reasoning. 

The learned Vakil for the respondent 
besides arguing that the section is not con¬ 
fined to past acts only—an argument above 
dealt with, also argues that this suit must 
be considered to be in respect of a past act, 
the past act being the advertisement of the 
Official Receiver announcing the sal© of 
the suit properties. If the suit can be 
regarded as on© in respect of a past act, 
the judgment in Superintending En- 
gineer.Bezivadav. Chitturi Ramakrishnatjya 
(8), already mentioned, supports him. But 1 
find it difficult to hold that the suit is in 
respect of the advertisement. The reason for 

the suit, orinother words, the cause of action 

for the suit may be furnished by the adver¬ 
tisement or some other similar past act of 
the 1st defendant, but it does not follow that 
the suit is in respect of that act. The 
relief sought is to restrain the sale and I 
think the only proper description of this 
suit is, “a suit to restrain the intended 
sale.” I am, therefore, unable to accede to 

(8; 58 Ind. Cas. 885; 39 M. L. J. 151; 1* L. W. 193 
192ej M. W. N. 495; 28 M. L.T. 1G3. 
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the argument of the learned Vakil for the 
respondent on the second point. 

The result is, I hold that in respect of 
acts of public servants done in their official 
capacity, the section applies only in the 
case of past acts completed or begun but 
incomplete and not to threatened acts and, 
therefore, the suit is not unsustainable for 
want of notice. I would, therefore, allow the 
appeal and remand thecase back for disposal 
according to law. Costs to abide the result. 
Court-fee paid in appeal will b© refunded. 

Reilly, J .—Plaintiff instituted a suit for 
a declaration and for an injunction res¬ 
training the Official Receiver of Ramnad 
from selling the property concerned but 
did not give the Receiver notice as required 
by 8. 8d, C. P. C., two months before pre¬ 
senting his plaint. The question is whe¬ 
ther s. 80, C. P. C., prohibits the institution 
of a suit for an injunction against an Offi¬ 
cial Receiver, who, it is admitted, is a public 
officer, unless the notice mentioned in the 
section has been given to the Receiver 
two months earlier. It is contended for 
plaintiff that as regards a public officer, the 
section requires the notice to be given only 
if the suit to be brought against him is in 
respect of some act already done or at least 
partly accomplished and that, if the suit is 
in respect of a future act—some threatened, 
intended, contemplated or apprehended act 
—that no such notice is required. For defend¬ 
ant, No. 1 it is contended that, if the act in 
respect of which the suit is brought is the 
act of a public officer and purports to be 
done by him in his official capacity, then, 
whether the act is past, present or future, 
the^ suit cannot be instituted unless the 
notice has been given two months earlier. 
The question which contention is correct 
depends on the interpretation of the words 
"in respect of any act purporting to be done 
by such public officer in his official capaci¬ 
ty in the section. Do those words cover 
only a past act or do they include also a 
future act? On the surface by their mere 
grammatical form, the words quoted ap" 
pear to me capable of including a future 
act. But, when we probe into their mean¬ 
ing, can we say with propriety that an act 
purports to be done in any particular man¬ 
ner or capacity until it is actually done? 
We can conceive an imaginary act and 
conceive it as done in some particular 
capacity. But can we properly speak of an 
act not yet done as an act purporting—that 
is, conveying to the outer world a pretence 
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or profession—to be done in a particular though means are provided for guarding 
capacity? No doubt, we could do so hypo- against such damage at the hands of an- 
theticaily. But, if the dry language of a other private party? Can we suppose that 
Statute speaks of an “act purporting so and the Legislature having provided the Courts 
so" without adding any word to indicate with the weapon of a temporary injunction 
that the expression is intended to include for the protection of private rights, intend- 
not only acts done but also acts threatened, ed to tie the hands of the Courts for two 
contemplated or intended, are we at liberty months before that weapon may be used 
to interpret the expression as including an against a public officer? bis last sugges- 
act not yet done? If the words in question tion at least we cannot accept lightly. It 
were “in respect of any act done by a is a well-established rule that, when a pro¬ 
public officer in his official capacity," would vision of a Statute is susceptible of two 
there be any doubt that they did notin- interpretations and one of them leads to a 
elude an act not yet done? Does the inser- manifest absurdity or to a clear risk of 
tion of the words “purporting to be" not injustice and the other leads to no such 
only widen the character of the acts includ- consequences, the second interpretation 
ed but also add future acts to past acts, must be adopted. In my opinion that rule 
On the other hand, it has been argued for may properly be applied in interpreting 
the Official Receiver that, if the Legislature the words now in q^uestion. I may men- 
had intended to require previous notice to tion here that Mr. Krishnaswami Iyer for 
be given to a public officer only when a the Official Receiver has pointed out that 
suit was to be brought in respect of a past s- 80 clearly rnakes notice necessary for 
act, it would have been a simple and easy every suit against the Secretary of State, 
matter to find a form of words which would whether in respect of past or future acts, . 
have made that intention indisputably and has asked with some dialectical force 
clear. There is some force in that argument, whether it is reasonable so to interpret 
Without pursuing these questions and con- the section as to requir*e notice with its 
siderations further, I think, it may fairly be attendant danger of irreparable damage 
said that the phrase in question is suscepti- to be given before the institution of a suit 
ble of two intei’pretations, a wider inter- for an injunction against the Secretary of 
pretation including future acts and a nar- State but not before the institution of a 
rower confined to past acts, and that at the suit for an injunction against a public 
least the narrower interpretation is as officer. 1 see nothing really unreasonable 
consonant with the wording of the section in supposing that such a distinction was 
as the wider one. That being so, let us contemplated by the Legislature. Even 
look at the consequences to which the when a suit is to be brought against the 
wider interpretation leads. In practice Secretary of Stale for an injunction, if the 
almost all suits against public officers in protection of a temporary injunction is 
respect of future acts will be suits for in- urgently necessary, the plaintiff can obtain 
junctions. Unless a suit for an injunc- the temporary injunction^ against the 
tion is to fail entirely of its purpose, it public officer whose immediate actisfear- 
is often necessary that the plaintiff should ed if the section allows him to institute a 
obtain a temporary injunction pending suit at once against the officer without 
the suit. Under our procedure a tempo- notice. In practice the immediate protec- 
rary injunction can be obtained only after tion of a temporary injunction need never 
a suit is instituted. If no suit can be in- be required against the Secretary of State 
Btituted for an injunction against a public I'inally interpreting the words in question 
officer and no temporary injunction can there is one other consideration of great 
be obtained against him until two months importance. So far as it is concerned with 
after notice of the suit has been given, suits against public officers s. 80, C P 
the remedy of injunction against such an C., is a provision restricting the ordinary 
officer may often be illusory. Can we right of every man to come to the Civil 
suppose that the Legislature intended to Courts for relief. It is our duty to interoret 
deprive a private party of a remedy against such a provision with the utmost stri f 
a public officer which can be enforced ness, and we must be very sure that 
against another private party or to expose interpretation does not take us one 
a private party to the risk of irreparable of an inch, one iota, beyond the length 
damage at the hands of a public officer, which the language of the provision 1 
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ly compels us to go. For these reasons, if 
the question were bare of authority, I 
should have no doubt that the correct in¬ 
terpretation of the words in question was 
the narrower one, viz., that “act'‘ does not 
include here a future act. 


lowed and that the suit should be re¬ 
manded with costs to abide as proposed 
by my learned brother. 

V. N. V. Appeal allowed. 


If we turn to cases in which the words 
in question have been interpreted in this 
connection, we find that the prevailing 
view in the Bombay High Court is as shown 
by Naginlal Chunilal v. Official Assignee 
of Boinhay (4) and Bhagchand Dagadusha 
v. Secreiary of State for India (7), that ^ s. 
80 C. P. C., does not make previous notice 
essential for the institution of a suit for an 
injunction against a public officer in res¬ 
pect of some threatened act. The only 
cases of the Calcutta High Court to which 
we have been referred, viz., Shahebzadee 
Shahunshah Begum v. Fergusson (5) and 
Ganoda Sundary Chaudhurani v. Nalim 
Ranjan Raha (1), which both dealt with the 
corresponding section of the Code of 
show that according to the view of the 
learned Judges concerned previous notice 
is not required before the institution of a 
suit against a public officer for an injunc- 
tion Mr Krishnaswami Iyer for the Omcial 
Receiver relies on Superintending Engineer, 
UPTwada V. Chitturi Ramakishnayya (8) the' 
only reported case of this Court in which 

the question whether s. 80, O P. C., requires 
notice to be given before the institution 
of a suit against a public officer for an 
injunction appears to have arisen for de- 
ci^on But in that case, though both the 
learned Judges found that the suit was 
bad for want of notice to the officer con¬ 
cerned, they did not explicitly interpret 
fi 80 as extending to suits against public 
officers in respect of threatened acts, though 
that would obviously have been the sim¬ 
plest way to dispose of the case. On the 
contrary they appear to have based their 
decision on a finding that the suit was 
really one in respect of an act which the 
officer had completed _ already. Though 
with respect I do not wish to be u^nderstood 
to aeree with the reasoning of the learned 
fudges in all the Bombay and Calcutta 
which I have mentioned, it will be 
LeT that they support the view that ‘'act" 
^ 9 80 C P O , does not include a future 
and’ that the decision in Superintending 
EnZeertnoada v. Chitturi Ramakrish- 
nayya (8) is not against that view. 

1 agree that this appeal should be al- 


LAHORE HIGH COURT. 

Civil Revision Petition No. 384 

OF 1926. 

October 29,1926. 

Present: —Mr. Justice Jai Lai. 

BABU RAM— Plaintiff— 
Petitioner 
versus 

NATHU RAM— Defendant- 
Respondent. 

Oaths Act (X of 1S7S), ss. 8 to 12—Agreement of 
parties to he bound by oath—One party resiling from 
agreement —Procedure. 

Where a party agrees to be bound by the oath of 
a particular person but later on resiles from it, it is not 
competent to the Court to decide the case forthwith, 
against the party so resiling but it should either pro¬ 
ceed to administer the oath and to decide the case in 
accordance therewith or to draw such inference from 
the refusal as is permissire and then proceed with 
the trial of the case in accordance with law. 

Petition for revision of a decree of the 
Judge, Small Cause Court, Dasuha, District 
Hoshiarpur, dated the 24th March, 1926. 

Mr. Shamair Chand, for the Petitioner. 

Mr. Anant Ram Khosla, for Mr. N, C, 
Pandit, for the Respondent. 

JUDGMENT, —The petitioner institut¬ 
ed a suit for the recovery of Rs. 49-15*3 
against the defendant, who denied the 
claim. The plaintiff thereupon agreed to 
abide by the oath of one Babu Ram. Ap¬ 
parently this was agreed to by the defend¬ 
ant and the Court appointed a local Com¬ 
missioner to administer athe oath to Babu 
Ram. The Commissioner, however, made 
a report to the Court that before him the 
plaintiff had declined to abide by the oath 
and consequently that he did not adminis¬ 
ter the oath. Thereupon the Court dis¬ 
missed the plaintiff’s suit. 

It is contended on behalf of the petitioner 
that the Court below was not justified in 
dismissing the suit. Either it should have 
proceeded to administer the oath and to 
decide the case in accordance therewith, or 
should have accepted the plaintiff’s alleged 
refusal to abide by the oath drawing such 
inference from the refusal as is permissive 
and then proceeded with the trial of the 
case in accordance with law. 
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The Counsel for the respondent is unable 
to show any good reasons against the 
validity of these assertions. In fact he 

practically concedes that there is force in 
them. 

I may note that the plaintiff denies that 
he refused to abide by the oath and states 
that he is still prepared to abide by it. 

I accept this petition, set aside the decree 
of the Judge of the Small Cause Court and 
remand the case to him with direction to 
proceed with the suit in accordance with 
law with due regard to the above observa¬ 
tions. The costs will abide the result. 

Petition accepted. 


R. L. 


BOMBAY HIGH COURT. 

Civil Reference No. 4 op 1926 

July 2, 1926. 

■ Present .•—Mr. Justice Fawcett and 
Mr. Justice Madgavkar. 

NARAYAN KALU CHAMBHAR 

versus 

BAYA JIAPPA SANA WANE. 

^ c. P. c. (Act V of 1908), s. 68, Sck. Ill, r. 9— 
■axecution of dtcvcc by Collcctov — Collector's 'power to 
levy expenses of sale as under Land Revenue Code — 
Government Resolutions of Bombay, effect of — Pound¬ 
age, whether can also be levied—Bombay High Court 
Circulars—Rules as to process-fees. 

In respect of sales of immoveable property held by 
Revenue Authorities in execution of a decree of a 
Oivil Court transferred to, them for execution accord¬ 
ing to the provisions of s C. 0., the Revenue 
Authorities have power by virtue of the Govern¬ 
ment Resolutions of Bombay to recover as expenses 
of sale under Sch. Ill, r. 9. 0. P. C.. fees on the scale 
wlHca applies in the case of sales under the Land 
Revenue Code. The Court sending the decree for 
execution to them is not, therefore, competent to 
direc^them to refund the fees so levied, [p. 289, col. 

There is no legal objection to the levy of poundage 
fee also m such cases, inasmuch as the levy of poimd- 
age IS imposed in the case of every sale of moveable 
or immoveable property and is not restricted to sales 
held by a Civil Court alone, [p. 290, col. 2.] 

Sayed Mahomed Raja Bayed Sadak Mia v. Thakor- 
das Chaturbhujdas (];, followed. 

Civil Reference made by the Subordinate 
Judge, Baramati. 

FACTS.—A Collector to whom a decree 
was sent for execution under s. G8, C. P. C, 
recovered charges for conducting the sale 
at the rate of 6 pies in the rupee on the 
proceeds in accordance with the Bombay 
Government Resolutions No. 7828, Revenue 

and 

No, 4b03, Home Department, dated 3rd 

19 


V, BAYAJt APPA SANAWAMl. '' ^9 ^ 

April, 1924. The Court levied also tbe 
poundage-fee in accordance with the High 
Court Circulars. The Subordinate Judge, 
having entertained a doubtas to the legality 
of this double levy, referred the matter for 

o\lwx^^P°C u.nder 

Mr,S,.S. Patkar^ Government Pleader, 
for the Crown. 

Mr. V. D. Limaye, for the Defendants 

JUDGMENT. 

^FawceU, J.— The Subordinate Judge 
of Baramati has referred to us two questions 
under O XLVI, C. P. C. The first in brief 
IS, whether the Revenue Authorities have 
legal power to recover, as expenses of sale 
under r. 9 of Seh. Ill, O. P. C., feee on 
the scale which applies in the case of sales 
under the Land Revenue Code The 
second question is whether this Court is 
competent to direct the Revenue Authorities 
to refund such charges. The Subordinate 

mlfo Resolutions 

(1; No. 7828, dated June 25 19*>3 and 

No. 4603. dated April 3. 1934. firft ^o1 

these, in effect, is based on the view that 
the cost of paper, printing, postage and 
clerical and other labour in connection with 
the sales of land by the Revenue Authori- 
tms has gone up for the past years and that 

the fees hitherto enforced should be raised 
and Government by the resolution doubled 
the fees previously enforced. The result is 
the levy of charges at the rate of 6 pies in a 
rupee, calculated on the amount of the sale- 
proceeds realised by the sale of immoveable 
property. The second Resolution of 1924 

arose out of complaints from mamlatdars 

that the expenditure they incurred on sa!e« 
in execution of Civil Court decrees was in 
excess of the sums put at their disposal and 

the Collector of Belgaum said that, in hia 

opinion, It would not be inequitable if the 
expenses of sale were recovered at sornp 
uniform scale to cover the coat m 
meat of the travelling aHowaac^s pZlTe 
to the officers deputed to tarry out th^ f ^ 

cution proceedings. He proposed that fht 

sales of property sold in th« PpR^able to 

the Civil Court decrees L 

regard to land re^eaue ?a es 
missioner, Southern Division 

this proposal, and Governm “at helH 

such fees could be levi<>H ' 

red by the Collectors im^H ' i^cur- 

r. 9 of Seh. 111. Th? 
struoted to act accordingl/i^^^^^^;^”® 
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Mr. Limaye, who has appeared in support 
of the reference has contended that the 
fees levied by the Revenue Department 
were legal, but that the additional levy 
of poundage under the scale of process- 
fees, etc., prescribed in the table at 
pages 204 and 205 of the High Court 
Manual of Circulars should be held to 
be illegal. The Government Pleader, on 
the other hand, contends that both sets of 
fees are legal. Our attention has been 
drawn to a case, in which a somewhat 
similar question arose, Sayed Mahovied Raja 
Sayed Sadak Mia v. Tkakordas Chaturhhuj- 
da 3 {l). That was a case in which a sale 
was held through the Collector, who deduct¬ 
ed a sum of Rs. 546-14 for expenses of sale 
at the rate of 6 pies per rupee, as directed 
in the Government Resolution No. 4603, 
Home Department, dated April 3, 1924. 
When the balance of the sale-proceeds 
reached the Civil Court, the Court deduct¬ 
ed from it Rs. 180 as poundage. The appel¬ 
lant in that case objected to that double 
deduction. But the execution Court over¬ 
ruled the objection. On appeal, it was 
held by the learned Chief Justice and 
Coyajee, J., that levy of poundage was 
entirely independent of the deduction of 
expenses of sale by the Collector, and that 
the appellantcouldnot claim that the pound¬ 
age should be deducted from such expenses 
of sale. In my opinion, as regards the fee 
of 6 pies in a rupee levied by the Collector, 

I can see no adequate reason for holding 
that such a charge is not permissible under 
r 9 of Sch. Hi, C. P. C., as part of the 
charges incurred by the Collector in the 
exercise and in the performance of the 

powers and duties conferred and imposed 

on him. The fact that a specific estimate 
of such charges is not made in each case 
that arises, but there is a prescribed general 
rate covering such expenses does not, I 
think invalidate the levy of such fees. It 
is in accordance with the principle adopted 
by the Civil Courts, as well as by the 
R-venue Department in regard to land 
revenue sales, and obviously it saves labour 
to have a uniform rate that will on the 
average cover all such expenses rather than 
to have a detailed account in each and every 
case 1 think also that, if there was a clear 
illegality in regard to such fees, ll at would 
have attracted the notice cf the Court in 
Saved Mahomed's case {]). 

(1) 96 Ind. Co8. 263; 26 Bom. L. R. 5t0; A. 1. U. 

1 ^ 20335 . 


Then, as regards the levy of poundage 
this is under the table imposed in the case 
of every sale of moveable or immoveable 
property. There is no restriction that the 
sale must be held by the Civil Court wMch 
levies the charge, and the authority given 
by s. 20 of the Court Fees Act of 1870 
covers the making of rules charging fe^ 
for executing processes issued by the Civil 
Courts. In a case of this kind the actual 
process for the sale is issued by the Civil 
Court, but it is executed not by the Court 
but by the Collector. Therefore, I think 
that no legal objection, can be taken to the 
levy of poundage also in such a case. Whe¬ 
ther it is desirable that there should be 
this double levy, seems to me to be a 
matter to be dealt with administratively 
and not to be a question that can be judi¬ 
cially determined. In fact, this Court has 
already taken steps to move Government 
in the matter. Therefore, I would answer 
the first question put by the Subordinate 
Judge in the affirmative, and the second in 
the negative. 

Madgavkar, J.—I agree. In regwd 
to the levy of poundage under the High 
Court Circulars we are bound by the 
authority of Sayed Mahomed Raja Sayed 
Sadak Mia v. Tkakordas Chaturbhujdas (1) 
where it was held as lawful, although the 
same argument was used there, as in the 
present case, viz., that a double levy wM 
unlawful. In regard to the Collector’s 
charge, the charge itself is authorised 
by law under s. 9 of the Third Schedule of 
theC. P. C. The only doubtful point is whe¬ 
ther the actual charges in each case can be 

standardised in the manner proposed by the 

Government Resolution. 

How far this double levy works hardly on 
litigants and the amount and manner of its 
levy are administrative, matters in which 
we are not now called upon to give an 
opinion. 

Pep Curiam.—A copy of our judgment 
should be transmitted under the signature 
of the Registrar in accordance with 
0. XLVI, r. 3, to the Subordinate Judge, 
Baramati. 

In accordance with r. 4 of the same Order, 
costs of the Reference should be costs in the 


cause. 

A. K. A. Re-ferznce answered accordingly. 
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LAHORE HIGH COURT. 

MiscBLLANBoas PiRST Appbil No. 1404 

OF 1926. 

October 27, 1926. 

Present: —Mr. Justice Addison. 
BADRI DAS— Dscrbb-Holder—Appellant 

versus 

Mr. B. BEVEN PETMAN— Judgment- 

Debtor—ResPON D ENT. 

Execution of decree—Execution against person or 
property — Decree-holder's right to choose manner of 
execution—Interference by Court. 

A decree-holder has a right to execute his decree 
against the person or property of the judgment- 
debtor as he desires and it would be only in excep¬ 
tional cases that the executing Court would interfere 
with this right. 

Hargobind Kishan Chand v. Hakim. Singh <& Co. 
(1), relied on. 

First appeal from an order of the Senior 
Subordinate Judge, Simla, dated the 20th 
March, l926. 

Mr. Man Singh, for the Appellant. 

JUDGMENT.—The decree-holder ob¬ 
tained at Ambala a decree for some Rs. 8,000 
against a Barrister practising in Simla. 
The decree was transferred to the Simla 
Court for execution. The first application 
for execution was put in on the 9th April, 
1925. It was dismissed on theU4th August, 
1925, on the ground that the decree had been 
attached. The second application for exe¬ 
cution was presented on the 3rd September, 
1925. It was for attachment of the judg¬ 
ment-debtor’s property of all kinds. Time 
was granted to the judgment-debtor on the 
bth November, 19:?5, and further time for 
a settlement was granted to him on the 4th 
December, 1925. The decree-holder later 
Stated before the executing Court that all he 
wished to attach was the office furniture and 
library, including the law books, of the judg¬ 
ment-debtor. This he valued at more than 
the decretal amount. The judgment-debtor 
put in a list of his immoveable property, 
which admittedly is heavily encumbered, 
and a considerable part of which is situated 
in a Native State. He was then ordered 
to show the amount of encumbrances on 
his immoveable property but he did not do 
so. Finally on the 20th March, 1926, the 
executing Court refused to attach the office 
furniture and library of the judgment- 
debtor, under its inherent powers confer¬ 
red by 3. 151 of the C. P. O., and dismissed 
the application for execution. Against this 
decision the decree holder has appealed to 
this Court. 

The judgment-debtor has not appeared 
before me. It is obvious that the order 
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of the executing Court cannot be upheld 
It was held by the learned Chief -Justice 
in Hargobind'Kishan Chand v. Hakim Singh 
& Co. (1) that “the law confers upon the 
decree-holder the right to decide whether 
he should execute his decree for the pay¬ 
ment of money by the arrest of the judg¬ 
ment-debtor or by the attachment and sale 
of his property, or by both, and that while 
the Court has discretion (which should 
be exercised in a judicial manner) to refuse 
execution against the person and property 
simultaneously, it has no authority, to 
decline to make an order of committal to 
prison on the ground that the decree- 
holder must in the first instance proceed 
against the property of the judgment-debt¬ 
or.” In the same judgment LeRossignol, 
J., held that “the decree-holder should be 
encouraged to proceed against both the 
property and the person simultaneously and 
the refusal of the executing Court to grant 
both reliefs at one time should be the 
exception and not the rule.” It follows 
from the principles, enunciated in the above 
ruling that the decree-holder has the right 
to execute his decree in the manner he de¬ 
sires and that it would be only in excep¬ 
tional cases that the executing Court would 
interfere with that right. In the present 
case there was no reason why the decree- 
holder should not have been allowed to 
attach the furniture and library of the 
judgment-debtor. The latter was asked to 
show the extent to which his immoveable 
property was encumbered and he has not 
done so. Admittedly it is heavily encum¬ 
bered, while some of it is in a Native State 
and cannot be proceeded against in the 
executing Court. As other property of the 
judgment-debtor was available, the Court 
had no right to compel the decree-holder 
to embark upon lengthy execution proceed¬ 
ings in bringing the encumbered immove¬ 
able property to sale. The judgment-debt¬ 
or has been shown every concession and 
considerable time has been given him in 
which to settle the decree. During this 
time it was also possible for him to arrange 
to sell his immoveable property. In the 
circumstances I accept the appeal ex varte 
and order the executing Court to attach 
the furniture and library in question and 
to proceed with the execution of the decree 

in accordance with law. The appellant will 
have his costs here. 


•:=I 
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JOTI BALA BEBl V. SHEO LING SHAMI JANGAM. 


ALLAHABAD HIGH COURT. 

t'ECOND Civil Appeal No. 263 of 1924. 

November 1, 192G. 

Pre^eni-—Mr. Justice Banerji. 
LiSrimati JOTI BALA DEBI— Defendant- 

Appellant 

t 

'l*Q7*STJ S 

M. SHEO LING SHAMT JANGAM 

AND ano'iher—Plaintiff/^ND Defendant- 

Respondents. 

Cuslcm Sale of house ly prrjaiitdar—Zemirtlar, 
right of, to get cne-fovrtk of sale covsideration— }io- 
halla .i/an SaroUir' Benares Cify—Appeal. second — 
Evidence of custom, whether can be considered. 

In second appeal the High Court is enlitled to 
consider whether the evidence on the record is legally 
sufficient to establish an alleged custom, [p. 292, col. 
2.] 

There is no custom in Mohalla Man. Sarobar in the 
City of Benares whereby the ^CTnindar is entitled at 
the time of the transfer of a house by parjautdar to 
get one-fourth of the sale consideration from the 
vendor or the vendee, [p. 292, col. 1.] 

Second appeal against a decree of the 
District Judge, Benares, dated the 4th 
December, 1923. 

Dr. K. N. Katjujor the Appellant. 

Sir Dr. T. B. Sapru and Mr. P. N. Sapru, 
for the Respondents. 

JUDGMENT.— This is a defendant’s 
appeal in a suit to recover haq i-chaharum. 
A preliminary objection has been raised by 
the respondent that as the amount of the 
claim is below Rs. 500, the suit was a suit 
of the nature of Small Causes. I have re¬ 
pelled the contention as I am of opinion 
that the case is not of a nature cognizable 
by the Court of Small Causes. 

The plaintilT came into Court on the 
allegation that he was the zeviindar and 
owner of the site of the house purchased by 
the defendant, which is in Mohalla Man 
Harobar in the City of Benares, that the 
defendant No. 2 sold his right as a parjavt- 
dar to defendant No 1. and that in xMohalla 
Man Sarobar in the City of Benares there is 
a custom in vogue that at the lime of trans- 

feriingahouseor lightsasa parjavtdaT,\he 

zeiniTidnr gets one-fourth of the sale consider¬ 
ation, and both the vendor and the vendee 
are liable for the payment of this amount, 
which is called 2 -ar i-c/m/jara7n. The. defence 
to the action is, as set up by the defendant 
who admits that slie is the pcujnutda) of 
tlie site on which the house stands, that no 
custom or zor i chalinrum is in vogue in 
Bhadani, Mahal Sf.narpura or Man 
8ar«»bar in the Ciiy of Benares. Both the 
lower Courts have lield that the plaintilT, 
upon the evidence, has proved that there 
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w’as a custom of haq^i'Chaka^'inn in'Mohallii 
Man Sarobar. In appeal it is contended by 
the learned Advocate for the appellant that 
this custom of ha q-i- cho /?arwmis an unreason¬ 
able custom and cuts down the right of 
ownership, and whether the area is large or 
small, it diminishes the general value of 
laud in Benares. 1 am of opinion that it is 
impossible to lay down any general rule as 
to whether a custom is such that no Court 
would recognise it. Dr. Katju for the 
appellant has laid all the documents before 
me, and has subiniited that if I was sitting 
as a Court of Appeal, I would never hold 
that the custom had been proved. It is 
•impossible in second appeal to treat a 
question of custom as a question of fact* 
In the case of Rup Chand v. Jambu Parshad 
(1) their Lordships of the Privy Council 
had a question of custom among Jains 
before them, and at page 252* their Lord- 
ships say: “ The question in the present 

case was, and is, whether a custom, appli¬ 
cable to the parties concerned, and authoris¬ 
ing the adoption of a married boy, has 
been established. This is, strictly, speaking 
a pure question of fact determinable upon 
the evidence given in the case.” I must, 
therefore, treat this question as a question 
of fact. Dr. Katju then goes on to argue 
that as was held in the Full Bench case of 
Ram Bilas v. Lai Bahadur (2), I am entitled 
to consider whether the evidence on the 
record was legally insufficient to establish 
an alleged custom. This, 1 think, I am 
entitled to do, because if the evidence is 
legally insufficient to establish a custom, 
it becomes purely a question of law. 

The question raised in the written state-, 
ment, namely, that there is no custom of 
haq-i chahariim in Mahal Bhadani, of which 
Souarpura is a part, and of which Man Saro¬ 
bar is a smaller part, by the defendant has 
introduced into the case a number of in¬ 
stances of the exercise of the right of 
receiving/me/-i-c/ia/ia9’U7n by the zemindar. 
Really the case ought to be strictly confined 
to the allegation of the plaintiff, that in 
il/o/(a//a Man Sarobar there is or is not a 
custom as alleged by the plaintiff. The 
history of this particular piece of land on 
wliich the bouse has been built is that the 

(1) G lu.l. 272; 32 A. 2-17: 14 C. W. N. 545; 7 A. 

L .1. 12 Hnm. b. U. 402; 11 O. L. J. 454; 8 M. h. 

T. 3; 20 i\l. L. J. 439; fl910) N. 432; 37 1. A. 

{I* 0 1 

(2) 30 A. 311; A. W. N. (1908) 112; 5 A. L. J. 45C; 4 

M. _L T 169.__^ 

vt o2 A.—lii'.Fj 



[99 I. 0.1927] suRSitJQJi dajibaj thakorsahes v,- seoretart op state por iKBii* 293 


original grant, which was made, did contain 
a stipulation that when the parjautdar part¬ 
ed with the house and the land, the zemin¬ 
dar would be entitled to one-fourth of the 
sale ,consideration. These two documents 
have been specifically referred to in the 
judgment of the Munsif. They are kahtdi- 
vats dated 5th July, 1884, and 29th JNIovem- 
ber, 1898. The latter kabuliyat uses the 
expression *'hasb dastur mohallay There 
is nothing on the record to show how many 
houses there are in the mqhalla called Man 
Sarobar, which is admittedly a very small 
nohalla in Mohalta Sonarpura in the City 
of Benares. Documents have been filed by 
the defendant to show that in 1878 the pre- 
decessor-in-title of the plaintiff claimed 
haq i-chaharum, at the time when a house 
in this mohalla was sold, but the plaintiff 
failed to prove that a custom did exist in 
this mohalla. It is also urged by Dr. Katju 
that among the list of documents filed by 
the plaintiff, he has only filed decrees which 
show that he did receive one-fourth of the 
sale consideration, but the decrees do not 
show whether in each case there wasacontest, 
and whether the claim was based on a con¬ 
tract or custom. This, no doubt, is correct, 
and the instances cited by the plaintiff are, 
therefore, of no value. As I confined the 
plaintiff to refer me to instances relating 
only to Man Sarobar, Sir Tej Bahadur 
Sapru has pointed out evidence of the exer¬ 
cise of the right to receive haq-i'Chaharum 
in six cases beginning from 1896 to 1918. 
The last is not to my mind of any value, 
but in the absence of any evidence as to 
the number of transfers after 1878 and the 
fact that ever since, as alleged by the plaint¬ 
iff, of his acquiring ownership of this 
mohalla he has exercised the right of re¬ 
ceiving haq'i-chaharam, it is impossible for 
me to hold that the evidence is legally 
insufficient to prove the custom which has 
been held proved by both the Courts below. 
Whether sitting as a Judge of facts I would 
have come to the conclusion that the custom 
alleged has been proved, is a different mat¬ 
ter. A number of cases were cited before 
me where the right of pre-emption has been 
held to have arisen in 20, 30 or 40 years, 
but each case must depend on the circum¬ 
stances of that case. 

I am, therefore, of opinion that there is 
no force in the defendant’s appeal. I dis¬ 
miss it with coats including fees on the 
higher scale. 

» 2 . K. Appeal dismissed. 


BOMBAY HIGH COURT. 

First Civil Appeal No. G8 op 1924. 

June 28,1926. 

Present: —Mr. Justice Fawcett and 
Mr. Justice Madgavkar. 

SURSINGJI DAJIRAJ THAKORSAHEB 

—Plaintiff—Appellant 

versus 

The secretary of S I’ATE for INDIA— 

Obi-emdant—Respondent. 

Gujarat Talukdars' Act \V1 of IS8S),$. 22 — Wanta 
land Assessment -Suit for declaration of non-lia¬ 
bility to assessment—Limitation—Limitation Act (IX 
of 1908), Sch. /, Art. 120 —Cause of action, when 
arises—Order of Government declarinj liability to 
assessment, e-ffect of—Misdescription in village records, 
effect of—Estoppel of Government. 

Certaia lands were for a lar,^e number of years 
shown in the village accounts as wanta rent-free lands. 
In 1872-73, on a reference by the Kevenue Authorities 
Government held that the.se lands were impioperly 
shown as alienated lands not liable to assessment, but 
the wrong description in the village records was not 
corrected till the year 1918 when a revision survey 
was introduced. TJie talukdar sued in 1920 for a de¬ 
claration that the lands were not liable to be assessed 
and for an injunction restraining the Government 
Officers from collecting assessment: ' 

Held, ll) that the action of the authorities in 1872- 
1873 could not properly, in the absence of evidence 
to show that notice thereof was given to the then 
tdlukdar, be treated as giving rise to a cause of 
action for a suit for declaration, and that the suit 
was, therefore, not barred by limitation under Art. 120 
of the Limitation Act; [p. 295, col. 2 ] 

(2) that in the face of the orders of the Govern¬ 
ment that these lands w'erc not proper wanta lands 
and should be treated as liable to jama, the mis¬ 
description of the lands in tlie vilhige records couici 
not be treated as an admission by Government and 
did not operate us an estoppel against the 
ment; [p. 2'.)S, col. 1.] 

{.'b that the fact that the lands were recited to 
been given as 'wanta' did not necessarily mean any¬ 
thing more than that a ‘share’ or ‘portion’ of tho 
estate w.\s given and that the mere fact that they 
came to be entered subsequently as 'wanta rent-free,} 
did not have the effect of making them wanta lands as 
if they had been originally such lands; j^p. 298, col 21 

(4) that the plaintiff was not entitled to the declara¬ 
tion and injunction sued for. [ibid ] 

First appeal from a decision of the Joint 
Judge at Ahmedabad, in Suit No 8 of 
1920. 

Mr. R. IF. Desai, for the Appellants. 

Mr. S. S. Patkar, Government Pleader 
for the Respondent. ’ 

JUDGMENT. 

Fawcett, J.— la this appeal the plaint- 
ili appellant seeks a reversal of the decree 
of the Joint Judge, Ahmedabad, dismissing 
his suit on the ground that it is barred bf 
limitation. Ihe respondent has, however 
filed cross-objections in regard to the find! 

Joint Judge in favour of the 
plaintifi on the merits. Therefore, ^he 
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whole case is now before us for deci¬ 
sion. ( 

The first question is the point of limit¬ 
ation. The plaintiff is the Thakor of Utelia 
and owns certain villages as talukdar^ in¬ 
cluding the village of Hariala in the Matar 
taluka of the Kaira District. In that village 
there is a group of lands, which has for a 
long time been known as “Bhavsingji's 
Wanta.” The main facts about it are not 
disputed. These lands have, for a very large 
number of years, been shown in the village 
accounts as wanta rent-free land. On the 
other hand, in 1872-73, on a reference about 
them by the Revenue Authorities, Govern¬ 
ment held that these lands were improper¬ 
ly shown as alienated lands, not liable to 
assessment for the purpose of fixing the 
total jama leviable for the village. The 
wrong description of these lands in the 
village accounts was not corrected until 
about 1918 when a revision survey was 
being introduced, and the plaintiff brought 
his suit against the Secretary of State in 
1920 on the ground that Government were 
not justified in treating these lands as 
liable to jama or assessment, and classing 
them as Darbari along with other tabik- 
(lari lands. He sought a declaration that 
these lands were not so liable, and he also 
asked for a permanent injunction restrain¬ 
ing the defendant by himself, or any of his 
subordinate officers, from recovering such 
jama or assessment. 

The Joint Judge has held that, in view 
of the Government Order of 1872-73, the 
plaintiff had notice that no exemption from 
jama was allowed in respect of these par¬ 
ticular'ujanta lands, also that Meghabhai 
Rataneing. as representing the talukdarot 
Utelia, submitted a petition to the Taluk- 
dari Settlement Officer, on June 13, 1892, 
asking that-a’anfa land should be exempt¬ 
ed from jama, and that this also showed 
that the talukdar had notice about the 
treatment of these lands by Government. 
Further correspondence carried on by the 
plaintiff since 1918 would not, in the Joint 
Judge’s opinion, give him a fresh cause of 
action. Consequently, he held that the 
claim was barred by limitation. 

The first objection taken by Mr. Ramdut 
Desai for the appellant before us is that 
Government are estopped from raising this 
l)lea of limitation by the terms of a com¬ 
promise in a previous suit between the 
parties (No. 12 of 189G) in the Court of 
the District Judge of Ahmedabad. That 


was a somewhat similar suit in regard to 
'U»anfa lands in other villages of the plaint-• 
iff in the Dholka taluka of the Ahmed¬ 
abad District. The compromise (Ex. 60) • 
provided in effect that such lands were to 
be excluded from liability to payment of 
jama, except any that were in theposseesion 
of the plaintiff, or that subsequently came 
into his possession. In para. 5 of the terms 
of compromise it is said :— 

“As regards those villages of the plaint¬ 
iff which are in the District of Kaira, a 
revised settlement in respect of the same 
will be made according to the circumstances 
connected with the villages. And the 
^tharav' (decision^, under which the ^wcinta 
lands in the possession of the plaintiff 
and situate in the villages under Dholka 
are held to be liable for jamabandi, will 
not be considered as a basis in the matter 
of the villages in Kaira.” 

It is contended that this means that the 
dispute in regard to the Kaira villages 
was one which could be litigated between 
the parties, irrespective of anything that 
had happened in the past. In my opinion, 
such a wide interpretation cannot be given 
to this clause. It seems to me merely to 
provide that the decision in the case of 
the Dholka lands should be without pre-' 
judice to the settlement of the jama with 
regard to ^uanta lands in Kaira villages. 
The sentence about the decision regarding 
Dholka villages not being considered as 
a basis, etc., would prima facie mean that 
the mere agreement that certain Dholka 
wanta lands in the possession of the plaint¬ 
iff should be liable to payment oi. jama 
should not be made the basis of a similar- 
decision that wanta lands in the posse^ 
eion of the plaintiff in Kaira villages should 
be liable to jama. The question of such 
liability was to be decided on its own 
merits, apart from the decision in this 
particular compromise; and, in my opinion, 
there is nothing in those terms which can 
be held to debar the Secretary of Slate in 
Council from raising the point of limita¬ 
tion, which has been taken in this suit. 

A minor point in connection with this 
contention is, that the Secretary of State 
for India in Council in ibis Court was 
summoned to produce through the Govern¬ 
ment Pleader a Government Resolution, 
which is the one sanctioning the compro¬ 
mise. The Government Pleader has object 
ed that that Resolution recites various 
opinions of Government Officers, including 
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their legal adviser namely, the Remem¬ 
brancer of Legal Affairs, and claims pri¬ 
vilege under s. 124 of the Indian Evidence 
Act. Certainly, that is a claim which can 
properly be made in regard to such a Reso¬ 
lution ; and, in any case, it does not seem 
to me that this document would help us 
in deciding what is the meaning of para. 
5 in the terms of the compromise. 

Coming to the question of limitation on 
its own merits, there is certainly a good 
deal that helps the appellant. The fixing 
of the jama, in a talukdari village like 
Hariala, was made not on any precise 
method of assessing particular lands, and 
then adding up the total, but from a variety 
of considerations a total lump sum was 
fixed as that which the talukdar should 
pay in respect of his village. In arriving 
at the decision as to what that lump sum 
should be, it was customary to taka 
into consideration what lands had been 
alienated, and so could be treated as not 
liable to assessment. But, that was not the 
sole factor, or even very important factor, 
in determining the actual amount that was 
to be levied. This will be quite clear 
from a perusal of the correspondence which 
has been produced regarding the fixing of 
the total jama in the case of this village; 
and the settlement of that total lump sum 
was made simply in the course of corres¬ 
pondence between Government and its 
officers. The Talukdari Settlement Officer, 
and the Collector and other officials, such 
as the Commissioner, made reports, and 
Government then decided what should be 
the total lump sum due. It is not shown 
that this fixing of the total amount was 
made in consultation with the then taluk¬ 
dar, and it is also not shown that the 
talukdar was given notice that in fixing 
the jama these lands, known as “Bhav- 
singji’s Wanta" had been treated as liable 
to jama. It is not in fact even shown that 
the village papers would give the talukdar, 
or his representatives, clear notice to that 
effect. The Government Pleader has ad¬ 
mitted that he cannot put his finger on 
any particular document which would 
afford express notice of that particular 
fact. Of course, it may be that the taluk¬ 
dar might surreptitiously know that Mr. 
Richey had reported that these loanta 
lands should not be treated as alienated, 
and, therefore, free from assessment. But 
a Court cannot go merely on a surmise of 
that kiad. I think the principle applic¬ 


able is the one that was .followed by this 
Court in Mahipat v. Lakshman (1). That 
was a case where a Settlement Officer in 
Ratnagiri had made a certain decision, and 
it was contended that the suit was barred 
as not being brought within six years from 
the date of his decision. But, on the other 
hand, it was not shown that that decision 
had been communicated to the plaintiff, 
and Parsons, J., in his judgment points out 
(page 430*) that— 

“No provision is made (in the Act) for 
the communication of his decision to any 
of the parties affected thereby. It may 
lie hurried in his desk for three years as 
in the present case, and no one may know 
of its existence till it is made use of for 
the purpose of framing the register. It 
is not necessary to discuss what effect the 
proved communication of the decision 
might have; it is sufficient to say that 
the decision can have no force until it is . 
pronounced or in some way brought to 
the notice of the parties, and that as this 
is not shown to have been done in the pre¬ 
sent case till the botkhat was framed and 
signed, the date when this was done should 
be taken as the starting point of limita¬ 
tion.” 

In the present case, I think, it would 
not be fair to treat the action of the author¬ 
ities in 1872-73 as giving notice to the 
then talukdar that these lands were treated 
as liable to pay jama, when, in fact, in the 
village accounts they were not so shown, 
so as to constitute a cause of action for 
bringing a suit like the present. There 

is no dispute that the Article of the Indian 
Limitation Act applicable is Art. 120. 
Therefore, the Court has to see when the 
cause of action accrued, and, in my opinion 
these proceedings of 1872-73 cannot pro¬ 
perly, in the absence of proof that notice 
was given to the talukdar to the effect I 
have mentioned, be treated as giviug rise 
to a cause of action. 

The Joint Judge has, however, further 
relied upon the representation bv the Kar- 
bhari Meghabhai that I have alri ady men¬ 
tioned. This is Ex. lOl. No doubt, it 
is a document which protested against 
wanta lands being treated as liable to 
jama. But the Talukdari Settlement Offi¬ 
cer. Mr. Quin, remarks in his letter to 

24 B. 426; 2 Bom. L. R. 228; 12 Ind. Dec. (s, s.) 
■^Page o£ 24 ii^[Ed,\ ----— 
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the Collector upon this representation, 
Ex. 130:— 

. “He (i, e , the Karbhari) does not specify 
the lands to which he refers but takes 
objections to the general principles which 
have been followed by Government in deal¬ 
ing with the question.’’ 

It does not refer to the wanta lands in 
suit,. but is a general representation as 
mentioned by Mr. Quin. In these circum- 
Btances, I cannot follow the Joint Judge’s 
remark that this petition had the effect of 
giving one more notice that no exemption 
on these wanta lands was allowed. It 
could only be effective, if it indicated that 
the tahtkdar and his representative, the 
Karbhari, knew that these particular wanta 
lands were being treated as liable to as¬ 
sessment. I do not think that the docu¬ 
ment can be carried so far. Therefore, in 
my opinion, there is a reasonable doubt 
as to the suit being barred by limitation, 
and I would hold that it is not so barred. 

The next question, in view of the cross¬ 
objections, is whether the Joint Judge erred 
in holding that on the merits the plaintiff 
has a right to the declaration sought. He 
has held that he has no right to an injunc¬ 
tion in view of s. 45, cl. (2), of the Bom¬ 
bay Land Revenue Code. But that is a 
minor point. The main question is whether 
he is entitled to the declaration. The Gov¬ 
ernment Pleader urges that these particu¬ 
lar lands are shown by certain evidence 
not to be really wanta lands at all. He 
has referred us, first of all, to the report 
made in 191^ by Mr. Mohanlal, who took 
part in conducting the revision survey, and 
who has been examined as a witness in this 
case. In paras. 2 and 3 of this report. Ex. 
93, he says:— 

“ A perusal of the Waghela History (page 
1G6) published by Mr. Krishnaram Gan- 
pati’am in 1914 A. D. shows that Bhav- 
singji was a younger son of Jetsingji and 
his elder brother Aliaji had succeeded to 
the gadi. Bhavsingji died in 1840 (A. D. 
1784j and left no son behind him. 

“1 am unable to trace the origin of this 
wanta as well as the circumstances under 
which it was obtained by him. However, 
I gather from the petition (it has come to 
me from Mansingji in connection with 
other matter) of Mansingji Nathuji, which 
is dated November 29. 1917, that the lands 
in .dispute originally belonged to his own 
wantUy that they were given to the talukdar 
of Kaira Wanta in dowjy, and that by 


the latter they were also given in \dowry 
to the Thakore Saheb of Sanad. The year 
or years in which the above happened cau* 
not be ascertained.’’ 

No evidence has been given in this suit 
in regard to the suggestions there put for¬ 
ward as to the lauds having been given 
in dowry. 

The second document that the Governr 
ment Pleader strongly relies upon is Ex. 
57 . This is an abstract. of the Talati’s ac¬ 
count of lands in this village of Hariala 
for the Samvat year 1810 (i. e., 1823-24 A. 
D) which under various headings shows 
different classes of lands, the amount of 
the income therefrom for two successive 
years, and the decrease or increase. VarL 
ous wanta lands are: mentioned in thia 
document. At the foot of the abstract there 
is a note which appears to have been part 
of the form in which it was prepared* 
Clause 9 contains the following provi? 
sions :— 

“All the villages have 'wanta' (lands), 
A statement should be prepared in writing 
showing what claim the people entitled to 
wanta (lands) have over the lands, and 
what claim the cultivators who cultivate 
their 'wanta' (lands) put forth over the 

wanta lands.In connection with the 

Sheja villages there was the enjoyment.o.f 
the Vighotee and there are 'ndhed\ etc. 
What right the cultivators of those villages 
have over the lands. In that manner re-? 
gisters showing the arrangements with resr 
pect to the claims of the agricultural popur 
lation of every village should be kept 
according to (their) holdings.’’ 

Then, under this we have entries, the 
first column being Number, the ;second 
column being for the name of the village, 
and the third column being headed “Claim;”: 
The third column of the entry in regard 
to this village of Hariala says:— 

“This village is ‘Sheja.’ Particulars in 
connection with right thereof are as fol¬ 
lows :—There is a icanta in our village. 
Pacts relating thereto are that when the 
brother of Waghela Jijibhai Aliaji became 
‘Phatawa’ (i. e , a petty chief separated from 
his brother with his share of the inherit¬ 
ance) the ‘Gharda’ (? father) of Jijibhai 
separated and gave a '^vanta' of about 1,100 
bighas. (? The same) was given to Thakor 
Bhavsingji. That party died, so at pre¬ 
sent the said ‘Wanta’ is. being enjoyed, 
by Jijibhai Aliaji ‘Nakro’ (alone or rant-, 
free).” 
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Upon this it is contended that the origin 
of the wanta really was as there stated, 
that Jijibhai Aliaji, a former talukdar, who 
has already been referred to in the extract 
from Mr. Mohanlal’s report, gavethis parcel 
pf land to his brother Bhavsingji as his 
share of the inheritance. Bhavsingji had 
died and so the land was resumed by Jiji¬ 
bhai Aliaji. The document is certainly one 
which is entitled to considerable claims of 
reliability. In the first place, it is pro¬ 
duced by the plaintiff himself from the 
village records, and it has every appearance 
of genuineness. It is an old document, name¬ 
ly of about 1823, and the statements in this 
document are relevant evidence under s. 
35 of the Indian Evidence Act. The docu¬ 
ment was made at a time when the history 
of this “Bhavsingji’s Wanta” might well 
be in the memory of man, especially in 
the memory of the officers preparing this 
statement, for (accepting the dates that are 
given in Mr. Mohanlal’s report, which are 
taken from a published history not likely 
to be inaccurate) Bhavsingji died in A. D. 
).784, that is to say, about forty years before 
the preparation of this document. It is 
supported by the fact that it fits in with 
the historical details that are mentioned in 
Mr. Mohanlal’s report, namely, that there 
was a talukdar of the name of Jijibhai 
Aliaji, that he had a brother Bhavsingji as 
already mentioned, and that he died with¬ 
out issue; and there has been no dispute 
raised before us as to the correctness of 
those particular facts. 

Again, from Mr. Mohanlal’s report it ap¬ 
pears that in the earliest document that 
was relied upon by the Karbhari, namelv, 
the Kharda of 1877 (A. D. 1821), the lands 
in dispute were shown in the name of 
Waghela Bhavsingji. From para. 8 of the 
same report, it appears that that Kharda 
had been prepared on the basis of the pre¬ 
vious Kharda of 1S7G. The fact 

that these lands were then entered in the 
name of Waghela Bhavsingji certainly 
points to their being connected with one 
of the ta/ufcdar’sfamily, because “Wa.^hela” 
is a term which is constantly applied to 
talukdars like the plaintiff (see, for instance, 
para. 14 of Mr. Peile’s report at page U7 in 
‘ Selections from the Records of the Bombay 
Government, No. OVI, New Series,” where 
he says: “In later days, when tlie Moghul 
Empire fell to piece.s, the Tulput part of 
the villages was seized by the holders of 
the adjoining wanta or by new clans. In 


unoijcatne waghelas took back, their own 
estates.”) Mr. Richey, the then Talukdari 
Settlement Officer, in his report, which led 
to the Government orders about treating 
these lauds as liable to jewa, also says 
(see para. 9 of Mr. Ashburner's report, Ex. 
9;^):—“This wanta is so entered in the 
village accounts in the name of Bhavsingji 
an early Thakur of Utelia.” And, in fact’ 
there is no dispute that this Bhavsingji was 
a brother of the then talukdar. 

Another thing that may be mentioned is 
that the description of these lands as 
“Wanta”, after they were resumed by the 
Thakor, would not be any deviation from 
what is the original meaning of the word, 
namely, “share or portion,” as mentioned 
in Dolsang Bhavsang v. Collector of Kaira 
(2). It would be the share of the estate 
that had been given to the younger bro¬ 
ther, and that might explain how this 

land came to be treated as wanta rent-free 
land. 

On the other hand, the Joint Jud<^e 
though in para. 15 of his judgment he 
remarks that ''wanta" is no doubt a mis¬ 
nomer in this case, hag held that, in view 
of the manner in which these lauds were 
shown in the village accounts, including a 
period when the villages had been under 
Government management, the classification 
of these lands ag “u»anm rent free” lands 
was binding upon Government. Apparently 
his attention wag not particularly drawn 
to Ex. 57; at any rate he has made no 
reference to it m his judgment. No doubt 
such entries can be of considerable force’ 
and strong reliance was naturally placed 
by Mr. Desai upon the decision in Shaik 
Gulani Mohidin v. Collector of Ahmed ’ 
abad (3). But that was a very much stronger 
case than the present. In that case there 
had bpen no decision of Government that 
the lands were to be treated ag liable to 
jama such as we have in the present case 
On the contrary, in Mr. Paile’s report which 
has already been referred to, and which has 
been f requently cited before us, he himself 

q io ed this particular case as an 

of wanta land being sold bv a 

a s'ranger, who had built upo„ U 4 
the Government had thems& conTi^? 
ously shown 500 highas of the lands 
suit as wanta lands, and there wel ‘ 

M.. Jir Bl.n. M? ”.t 

t3) 12 B. a C. R. Aip 
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which were^incompatible with the conten¬ 
tion that the land was assessable like other 
land. 

No doubt, on the other hand, there was 
the misdescription of the lands in the 
village records, but that mistake cannot 
fairly be treated as an admission by Gov¬ 
ernment in the face of the orders of Gov¬ 
ernment that these lands were not proper 
wanta lands and should be treated as 
liable to jama. This is a suit against the 
Secretary of State and not against the 
Collector, and the admission in the accounts, 
far from being authorised or ratified by 
Government, was against their direct orders. 

Mr. Desai relied on the fact that this 
Court in the case last cited said:— 

“ We find ourselves unable to act upon 
the general theory adopted by Mr Richey 
that wanta land is assessable like other 
land." 

That is a remark which is natural in 
view of the evidence in that case that the 
lands had been trea^ by responsible Gov¬ 
ernment Officers SiQ^anta lands not liable 
to assessment like other land, and on the 
principle that " an ounce of fact is worth 
more than a pound of theory," the High 
Court preferred to act upon that evidence 
rather than upon the theory of Mr. Richey 
that is mentioned. But, in this case also, 
there is no need to resort to any such 
theory. We have what I consider strong 
and reliable evidence as to the real origin 
of these wanta lands. And, in my opinion 
the mere fact that there was this mistake 
in the village accounts of showing the lands 
as wanta lands free from tax, does not 
operate as an estoppel or suffice to out¬ 
weigh the evidence that I have mentioned. 

One of the officers in charge of this vil¬ 
lage, while it was under attachment by 
Government, has given evidence in this 
case, namely, the witness Chunilal Bhogilal, 
Ex. 117, and he deposes that "The khaia 
of Waghela Bhavsingji was entered in 
conformity with the practice." That is an 
obvious explauation as to how this treat¬ 
ment of the lands as "Wanta rent-free" 
came to continue so long. And whatever 
elTect might otherwise be given to that 
treatment, if the (Jovernment had not pass¬ 
ed the orders they did in 1873, it seems 
to me clear that, in the face of those orders, 
a Court cannot properly say that these 
entries are binding upon Government, as 
the Joint Judge has held. 


We have also been referred by Mr. Desai 
to the decision in Talukdari Settlement 
Officer V. Chhagan Lai Dwarkadaa (4). But 
that case is, in my opinion, clearly dis- ■ 
tinguishable from the present, as was point¬ 
ed out by the Assistant Judge in the suit 
which led to S. A No. 712 of 1922 in this 
Court {Sursangji Dajiraj v. The Settle^ 
ment Officer, Gujrat), decided by Macleod, 
G. J. and Crump, J , on November 11> 
1921 (unreported). In that appeal the 
present appellant was a party, and I refer to 
the remarks of the Assistant Judge in para. 
29 of his judgment at page 24 of the printed 
book in that case. This High Court has 
decided that ordinarily lands given as jivai 
or maintenance to a cadet in the family are 
part of the talukdari estate and liable to 
payment of ;ama: cf. Dhaiji Iskvardas Shah' 

V. Talukdari Settlement 0.^cer (5). The 
case of Sursangji Dajiraj v. The Settlement 
Officer, Gujrat.S. A. No 712 of 1922, decided 
by Macleod, C. J. and Crump, J., on Novem¬ 
ber 11,1924, (unreported) covered the case of 
wanta lands, and these were held to be on 
the same footing as talukdari estate liable to 
jama. I do not for one moment mean to 
Bay that, supposing it is proved that a 
talukdar originally had certain wanta lands, 
and that he gave a portion of those wanta 
lands to a jounger brother and subse¬ 
quently resumed them, that would affect 
their original character as wanta lands and‘ 
make them liable to jama. But the present 
is not a case of that kind. We have this 
particular group of lands known as " Bhav- 
singji's wanta.'" In the absence of evi¬ 
dence to the contrary, the presumption, in 
rny opinion, is that the talukdar of that 
time took part of the darbari talukdari 
estate and assigned it to Bhavsingji. Ex¬ 
hibit 57, no doubt, states that he gave a 

wanta" of about 1,100 bighas, but that 
does not necessarily mean anything more 
than that he gave a ‘share’ or‘portion^ 
of the estate lands, and the mere fact that 
they came to be entered subsequently as 
" Wanta rent-free" does not have the effect 
of making them \vanta lands as if they had 
originally been such lands. They are not, 
therefore, lands wholly or partially exempt 
from payment of land revenue within the 
meaning of s. 22 of the Gujarat Talukdara’ 
Act VI of IfcSs. 

.^\ccordii)gly. I think the respondent is 
entitled to succeed on the cross-objections, 

ii) 8 Ind. Cas. 624; 12 Bom. L, R. 903; 35 B. R7. 

(5) 58 lud. Cas. 88; 44 B. 832; 22 Bom, h, R, 906; 
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and that on its merits the plaintiff’s suit 
must be held to have failed. The cross¬ 
objections are allowed with costs, and the 
appeal is. dismissed with costs. As he 
has failed on the merits, the plaintiff must 
also bear defendant’s costs in the Court 
below. 

There is one further point that I should 
refer to. In this appeal the appellant has 
asked us to admit additional evidence as to 
applications made by the talukdar in the 
years 1873-75 to be informed about certain 
matters. This request is one to admit evi¬ 
dence that might help the appellant upon 
the point, of limitation. No sufficient 
grounds, however, have been shown why 
that evidence could not have been adduced 
in the lower Court, for, although it is said 
that these papers had got mixed up with 
papers of other talukdari villages, yet there 
had been litigation between the talukdar 
and Government, namely, the suit of 1896, 
and these papers had actually been produc¬ 
ed in that suit, so that there was no suffi¬ 
cient cause for the plaintiff not being 
aware of them. Also, in any case, it does 
not appear to me that these papers would 
materially assist us. Accordingly. I would, 
in any case, refuse this application. But, 
as we have, on other grounds, decided the 
point of limitation in favour of the plaintiff, 
this really does not matter. 

Madgavkap, J.—I agree. 

A. N. A. Appeal dismissed. 

Cross-objections allowed. 
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therefore, ^ several suits between the same parties are 
pending in the same Court which' is'competent to try 
all the suits, the decision of a particular issue in any 
one of such suits, operates as res judicata in all the 
other suits that fall to be subsequently decided and 
in which the same issue arises for determination, [p, 
299, col. 2; p. 300, col. 2.] 

The competence of a Court for the purpose of s. 11 
of the 0. P. 0. must be determined iiTespective of 
any provision as to a right of appeal from the decision 
of such Court, [p. 299, col. 2.1 

The decision of a Revenue Court in a matter within 
the exclusive cognizance of that Court is binding on 
the Civil Courts, [p. 300, col. 2.] 

Second appeal against a decree of the 
District Judge,Meerut, dated the Ist Novem¬ 
ber, 1923. 

Dr. N. C. Vaish and Dr. S. N. Sen, for 
the Appellants. 

Dr. K. N. Katjii, for the Respondents. 

JU0GM£NT« — This appeal must 
succeed. It is a settled proposition of law 
that the rule of res judicata so far as relates 
to the trial of an issue refers “not to the 
date of the commencement of the litiga¬ 
tion but to the date when the Judge is 
called upon to decide the issue.” It is 
equally settled that the competence of a. 
Court for the purpose of s. 11 of the 
C. P. C. is “to be determined irrespective 
of any provision as to a right of appeal 
from the decision of such Court.” Vide 

Explanations 1 and II of 8. 11 of the C. p" 

0., and the case of Beni Madho v. Indar 
Sahai (1). It remains only to apply this 
proposition of law to the facts of this pre¬ 
sent appeal. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 193 op 1924. 

November 1, 1926. 

Present: —Mr. Justice Iqbal Ahmad. 

ITAR SINGH AND OTHERS —Plain'iipfs 

—Appellants 
versus 

UMRAO AND ANOTHER—Defendants 

—Respondents. 

C. P. C. (Act V of 1008), s. n—Res judicata-.Set-e- 
raI suits between same parties pending in same Court 
—Decision of issue in one suit, whether operates as res 
judicata in other suits—Jurisdiction of Civil and 
lievenue Courts—Decision of Revenue Court, whether 
binding on Civil Courts. 

The rule of res judicata «r) far as it relates to the 
trial,;of an issue refers not to the date of the com.- 
mencement of the litigation but to the date when the 
Judge ia .called upon to decide the issue. Where 

I 


me Buic ouc oi wnicn tnis present appea 
arises was brought by the plaintiffs-appel 
lants for arrears of rent for three years 
on the allegation that the plaintiffs wen 
the ex-proprietary tenants of the plots h 
respect of which the rent was due fron 
the defendants, and that the defendant 
were in possession of these plots as sub 
tenants, on behalf of the plaintiffs. The de 
fence to the suit was that the defendant 
were not in possession as sub-tenants 

of thl' 

of the plots in dispute, were in possessioi 
as zemindars, and the plots in disnufe oon 
stituted their khudkasht \a,nd tL W 
ed Assistant Collector who tried ?he1S 
decreed the plaintiffs’ claim and agains 
the decree an appeal was filed bv tn! 5 
feml^ants in the Court o/lhe^’^ttrS 

lu the meantime the defendants, in orde 

(1) 3 lud. Caa 707; 3? A. 67; 6 A. U. J, 991 
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to strengthen their position, applied for 
correction of the entries in the revenue 
papers. This case was also tried by the 
very Assistant Collector who had tried 
the suit for arrears of rent and he, holding 
that the defendants were rightly entered 
as sub-tenants in the revenue papers, re¬ 
jected the application for correction of the 
papers. On appeal, by the defendants of 
the present suit, the learned Collector re¬ 
versed the decision of the Assistant Collec¬ 
tor in the correction of jamabandi case. 

After the decision by the Collector, the 
appeal filed in the Court of the District 
Judge against the decree in the suit for 
arrears of rent case, came up for hear¬ 
ing and the judgment of the learned Col¬ 
lector was produced before the learned 
District Judge. The learned District Judge 
observed in the course of his judgment 
that he was not bound by the judgment of 
the Collector in the correction of jamabandi 
case, but because of certain reasons that 
he assigned in the course of his judgment, 
he reversed the decree of the Assistant 
Collector and dismissed the plaintiffs’ suit. 
Against that decree of the District Judge 
the present second appeal was filed in this 
Court and has to-day been put up for hear¬ 
ing. 

In the meantime the decision of the Col¬ 
lector has been reversed by the learned 
Commissioner and the Commissioner’s de¬ 
cision has been upheld by the Board of 
Revenue. In short, in the correction of 
jamatandi cSiB& it has been finally decided 
by the Revenue Court that the defendants 
are the sub-tenants of the plaintiffs-appel- 
lants. Armed with this decision of the 
Revenue Court the plaintiffs filed a suit 
for ejectment under s. bS of the Tenancy Act 
against the defendants-respondents. That 
suit has also been decreed by the learned 
Commissioner. The decisions of the learned 
Commissioner referred to above were filed 
in this Court on behalf of the plaintiffs- 
appellants and these documents, by an 
order dated the 4th June, 1926. have been 
admitted in evidence by a learned Judge 
of this Court under the provisions of 0. 
XLI, r. 27 of the C. P. C. A reference to 
the judgment of the Commissioner to the 
ejectment suit will show that the order 
of the learned Commissioner in the cor¬ 
rection of jamabandi case has been upheld 
by the Board of Revenue. 

Tlie suit for arrears of rent, the correc¬ 
tion of jamabandi case and the suit for 


, • 

ejectment under s. 58 of the Tenancy Act 
were all triable by an Assistant Collector of 
the first class. In short, the same Court 
was competent to try all the three suits 
that have been litigated between the par¬ 
ties. Therefore the decision of a parti¬ 
cular issue in any one of those three suits 
would operate as res judicata in any one 
of the three suits that falls to be sub¬ 
sequently decided and in which the same 
issues arise for determination. The com¬ 
mon issue that called for a determination in 
all the three suits referred to above was 
whether or not the defendants are the sub¬ 
tenants of the plaintiffs. The decision of 
the Revenue Court in the ejectment and 
in the correction of jamabandi cases which 
have been decided prior to this appeal 
being that the defendants are in the posi¬ 
tion of subtenants has the effect of res- 
judicata in the present appeal. • 

1 need hardly point out that the deci¬ 
sion of the Revenue Court in a matter 
within the exclusive cegnizance of that 
Court is binding on the Civil Courts. 
Vide Mollo v. Ramlal (2). That question 
does not arise in the present case, inasmuch 
as all the three suits referred to above 
were suits instituted in the Revenue Court. 
It would be anomalous to hold that the 
decision of the Revenue Court in two of 
the three suits cannot have the effect of 
res judicata that was filed in that very 
Court and decided by that Court. 

For the reasons given above I am of 
opinion that the decree of the trial Court 
was correct and ought to be restored. The 
result is that the appeal is allowed; the 
decree of the Court below is set aside aud 
the decree of the Assistant Collector is 
restored with costs throughout. Costs in 
thi.s Court will include fees on the higher 
scale. 

z- K. Appeal allowed, 

(2) 5S Ind. Cas. 772; 18 A. L. J. 1030; 43 A. 191. 


LAHORE HIGH COURT. 

First CiViL Appeal No. 1c39of 1924. 

June Id, 1926. 

Present: —Mr. Justice Fforde and 
Mr Ju.stice Campbell. 
KHAIRUD - DIN— Pluntifp—Appellant 

versus 

Tara SINGH and another—Defendants— 

Respondents. 

De/amatian—Suit for damages^-harge, proof of^ 
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Benefit of doubt — Journalist, position of — Justifica¬ 
tion — Damages, amount of. 

When a newspaper publishes a defamatory state¬ 
ment charging a person with conduct which, if true, 
would render him liable to criminal prosecution and 
subsequently attempts to justify such a charge, the 
facts charged must be proved with the same degree 
of precision as would be required in a prosecution on 
foot of such a charge. In other words, in a libel suit 
imputing conduct to the plaintiff which would render 
him liable to criminal proceedings, the benefit of any 
doubt as to the truth of the allegations complained 
of must be given, not to the defence, but to the plaint¬ 
iff. Jp. 304, col. 2.] 

A journalist who publishes a statement about an 
individual is in the eye of the law in .the same position 
as any other person, [p. 305, col 2 ] 

In order to succeed on the plea of justification in a 
libel suit the defendant must prove that the whole 
of tho defamatory matter is substantially true and it 
is not enough to show that some of the matters set 
out in a libellous publication are true. [p. 305, col. 
2; p. 306, col.l.] 

The amount of damages for defamation must de¬ 
pend upon the particular facts of each case. [p. 306, 
col. 2.] 

Where the libel complained of is savage, gross and 
vindictive and is persisted in up to the Court of Appeal 
and the defendant does not attempt to go into the 
witneis-box to support under oath the plea of justi¬ 
fication deliberately raised, substantial damages should 
be awarded, [ibtd.] 

First appeal from a decree of the Sub¬ 
ordinate Judge, First Class, Lahore, dated 
the 5th May, 1924. 

Mr. C. H. Carden Noad, Government Ad¬ 
vocate and Mr. Anant Ram Khosla, for the 
Appellant. 

Dr. GokalChand Narang and Sardar Man 
Singh, for the Respondents. 

JUDGMENT. 

FfOPde, J.—This is an appeal against 
the judgment and decree of the trial Judge 
dismissing the plaintiff’s suit with costs. 

The plaintiff-appellant is the Darogha, or 
Head Jailor, of the Central Jail at Lahore. 
The respondent Sardar Tara Singh was at 
the time of the publication complained of, 
the proprietor and editor, and the respond¬ 
ent Chanchal Singh was the printer, of a 
vernacular newspaper known as the Pardesi 
Khalsa. 

The suit was brought for damages for a 
defamatory statement published on the 
15th of February, 1922, in the respondents’ 
newspaper. The paragraph complained of 
is as follows:— 

“ Lawlessness in the Central Jail at 
Lahore. 

“Bhai Megh Singh Ji of Find Nathoke, 
District Lahore, was sentenced to seven 
years’ rigorous imprisonment in the case in 
connection with the possession of Gurdwara 
Piple Sahib.' He is kept in the CentralJail, 
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Lahore, among ordinary^ prisoners On 
the evening of the 9th he uttered shouts 
.of 'Sat Sri AkaV after performinghis Rah 
Ras (evening prayers). All the prisoners 
had been confined in their cells Bhai 

Megh Singh Ji and another Sikh prisoner 

were taken out of their cells, and were 
caused to be beaten by Pathan warders that 
they passed stool and urine in their trou¬ 
sers. The Darogha dragged them (by catch 
ingof their keshas, longhair of the head) 
and pulled out their hair ( keshas) ^ 

“The above news has been * received 
through a reliable source. Thelunderlino-s of 
bureaucracy for the sake of rewards prac¬ 
tise so much tyranny on their Indian bre- 
thern, that one shudders to hear of it The 

Shromani Gurdwara Committee should at 

the earliest possible date, sent this news in 
the lorm of acomm unique to the newspapers 
for publication, and should take notice o? 
the matter.” 

It is obvious that this paragranh is if 
not true, of a highly defamatory nature 

inasmuch as it accuses the appellant of 
ordering two defenceless prisoners to be 
savagely beaten merely because one of them 
shouted out a religiousphrasein the perfornT 
ance of his customary devotions. The charne 
IS manifestly one of the gravest chararter 
imputing to the appellant as it does con¬ 
duct which might form the subject of crimi 
nal proceedings, and which would certainl^' 

if true, warrant his dismissal from th^e' 

Government service. ® 

The only defence to the suit is that the 
words complained of are true in aub«to^^® 
and in fact. That was the sole issue 
was tried, and upon that issue the S 
Judge found m favour of the resnon.iJ^ . ^ 
holding that the story of the beating 

Megh Singh, as published, was subsulti!.')^ 
ly true. The onus of proving th/s 

was quite correctly placed on fhe respond! 

The only questions which arise ik.. 
fore for determination in this annepf^ 

firstly, whether the finding of the\rf^i 

s,i“ errs 

The only direct evidence in th 
that of Megh Singh, one of th 
referred to in the® parasrsnl Persons 
of. The material pan offib sT? 

dence as given in his exami^ar ^-^ ® 

3 s as follows:— 
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“I was confined in a separate cell as a 
punishment for performing my daily pra¬ 
yers and was given corn to grind and was 
flogged and given gunny clothing. I was 
beaten by the plaintiff and some prisoners. 
It was evening time after saying prayers I 
shouted out Sat Sri Akal. The plaintiff 
abused me and gave kicks and blows with 
fists and pulled out my kesh. He took me 
out of that cell where I was first confined 
and transferred to another as a punish¬ 
ment. I put my pulled out hair in an 
envelope and sent them through Sardar 
Tara Singh to Baba Gurdit Singh. I took 
food on the 4th day. Tara Singh told me to 
do so. No talk between the Darogha and 
Lala Lajpat Rai and Baba Gurdit Singh 
took place in my presence. Tara Singh 
told me that they had sent my hair to 
Amritsar and what order was received from 
there, we should submit to that and in the 
meantime I should take my food.” In 
cross-examination he amplified this state¬ 
ment somewhat. He admitted that he alone 
was beaten, and that he was thrashed by 
nine men till he became senseless. He stated 
that his neck ring was twisted by lambardars 
so as to strangle him, that the appellant 
told his men that he was to be beaten to 
death and that the appellant would take 
the responsibility. He said that a certain 
Tara Singh, who was known to be the 
Secretary of the Gurdwara Parbandhak 
Committee and who was in the same Jail 
at the time, came to see him the morning 
after this outrage upon receipt of a message 
from him, and he alleged that Abdul Ghani 
accompanied Tara Singh. He stated that 
he gave the hair which had been torn from 
his head to Tara Singh on the occasion of 
this visit unobserved by Abdul Ghani. 
This hair, according to him, had been 
placed in an envelope, and on being pressed 
as to how he obtained the envelope he 
first said that the envelope was either 
made by him or he managed to get it. On 
further pressure he confined himself to the 
story that he had manufactured the en¬ 
velope, explaining that he had already the 
paper in his possession and that he kneaded 
some flour to be used as a paste. ^ Jt_ is to 
be specially noted in this witness's evidence 
that he denied that any other person was 
beaten with him, in contradiction to the 
story as appears in the newspaper account 
—and the reason for this is patent. If he 

had kept to the newspaper version in this 
particular, it would have been necessary 
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for him to state who that other prisoner, 
was, and he would obviously find it very 
difficult, if not impossible, to make his 
own story tally with the story of some other 
prisoner even if another one could be per¬ 
suaded to come forward and allege that he 
also was beaten. Moreover, the story as 
given by this witness does not fit in with the 
evidence of Tara Singh. 

Before dealing with the evidence of the 
other witnesses it is necessary in order to 
make their statements intelligible to refer 
to certain incidents which admittedly took 
place in the Jail between the 9th February 
and the end of that month. There is no 
doubt that at the end of February a hunger 
strike of political prisoners took place in 
this Jail. According to the plaintiff this 
strike started on the evening of the 24th 
February and continued till noon of the 
26th. This strike was due to two causes. 
One was owing to the belief amongst the 
prisoners that Megh Singh had been given 
gunny clothing and a prison cap to wear. 
The other reason was that the political Sikh 
prisoners demanded that certain military 
prisoners, who had just been brought to the 
Jail, should be confined with them as poli¬ 
tical prisoners and given black turbans 
to wear instead of the ordinary Jail cloth¬ 
ing and cap. 

The date of the strike is also fixed by 
Abdul Ghani a Deputy Jailor, who likewise 
says that it commenced on the evening of 
the 24th and terminated at noon of the 
26th February. Autar Singh, a Bar-at-law 
of Gujranwala who was examined for the 
defence, fixed the hunger strike as having 
taken place either towards the end of Feb¬ 
ruary or the beginning of March, which is 
in accordance with the dates given by the 
two Jailors. In point of fact the time at 
which this hunger-strike took place does 
not appear to have been disputed in the 
Court below ; but the significance of these 
dates becomes apparent when one teats 
the evidence of Megh Singh with that of 
the other defence witnesses. The trial 
Judge states in his judgment that the dates 
are quite immaterial in the case, but why 
he makes this statement I find it hard to 
understand. The witnesses attempt to fix 
the time of the alleged assault by refer¬ 
ence to the time of the strike. One can 
quite understand their not knowing the 
actual dates of these events, but they are 
bound to know whether the strike took 
place before, immediately aftefi-Or at some 
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lapse of time after the cruelty alleged to 
have b^en perpetrated on Megh Singh, more 
especially as this strike is alleged by the 
defence to have been organised as a pro¬ 
test against the ill-treatment of Megh Singh. 
Taken in this sense the times when the 
various matters took place are of the high¬ 
est importance. Megh Singh, as is pointed 
out, says that Tara Singh and Abdul Ghani, 
the Jailor, came to see him the morning 
after the assault. Tara Singh fixes this 
date by saying that the strikes had started 
when his interview with Megh Singh took 
place. He also says that before the strike 
the plaintiff had raised no objection to 
flhouts of Sat Sri Akal. In cross-exami¬ 
nation he fixes the date of the strike defi¬ 
nitely by stating that it had been going 
on for four days when Abdul Ghani took 
him to see Megh Singh, At the end of his 
cross-examination he states, “when we came 
to know definitely about Megh Singh’s 
treatment then we began hunger-strike.” 
These statements obviously cannot be re¬ 
conciled with the testimony of Megh Singh 
who declares that Tara Singh’s visit took 
place on the morning after the assault. 
' Moreover, if we are to accept Tara Singh’s 
evidence as to the date of the strike, it is 
made quite clear that this strike could 
not have been due to the alleged savage 
assault upon Megh Singh, as according to 
him the strike preceded the assault by 
several days. According to the defamatory 
article the assault upon Megh Singh took 
place on the 9th February; the article it¬ 
self was published on the 15th, and there 
can be no doubt whatsoever that the strike 
did not take place until the 24th. 

Lala Lajpat Rai, a Vakil of Lahore, who 
appears to have given his evidence with 
scrupulous fairness, states that as far as he 
can remember two causes were assigned for 
the hunger-strike. One was that certain 
Akali soldier prisoners, who came into the 
Central Jail at the time, were kept sepa¬ 
rate from the political prisoners and were 
given labour to do. The other cause was 
that a Sikh prisoner had been mal-treated. 
So far as the alleged mal-treatment, how¬ 
ever, is concerned the evidence of this 
witness, as indeed is tlie case with the evi¬ 
dence of every other witness for the defence 
with the exception of Megh Singh is pure¬ 
ly hearsay. He says that “it was reported 
that a certain Sikh prisoner had been 
beaten and his beard and his keah had 
been pulled and that a cap was given to 


him as his head-dress.” He then refers 
to a certain discussion which took place 
among the political prisoners which result¬ 
ed in a request being made to the Jailor 
that he should take a Sikh prisoner with 
him to interview the person who was alleg¬ 
ed to have been beaten. The Jailor accord¬ 
ing to this witness “readily accepted the 
suggestion”, and the witness then continues, 
“To the best: of my recollection one of the 
Sikh gentlemen went there and brought 
the report that the man was satisfied and 
he had started eating; upon this the hunger- 
strike was broken.” He concludes his evi¬ 
dence by saying that he did not actually 
see, but it was said that “some hairs were 

in the possession of some one in hia 
ward.” 

The evidence of Gian Singh for the de¬ 
fence is another striking example of the 
manner in which purely hearsay evidence 
has been accepted by the trial Judge and 
used by him for the purpose of coming to 
hi8 conclusion. The great significance of 
this witness evidence is that it shows the 
real reason why the strike took place. I 
think I cannot do better than quote vQj'hatiTii, 
the material part of his statement: “There 
were altogether about 50 political prison¬ 
ers. There was a Sikh prisoner, perhaps 
his name was Megh Singh. He had been 
subjected to harsh treatment from the Jail 
authorities. His clothes were taken off and 
he was given gunny clothes and a cap to 
wear on his head keshas. He was also 
given bar-fetters-i I did not see these things 

Ihe bikh prisoners who were sent to thin 

Jail were subjected to ill-treatment by the 

w. told hi„ .ba. i. w.. 

of a bikb to wear cap and as Megh sS 

was given a cap so the strike had 

place. The Darop/ia replied that ifassw^ 

ance was given that the punisbm,.^; ^ 

Megh Singh had been removed thm wi m 

the strike come to an end? * would 

prisoners held a consultation and said tha! 

if the cause be removed thp .7 ^ 
their food. After few hours LT 

to Megh Singh and fatis^fief 
punishments had been removed Th^ 
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that the information received by the poli¬ 
tical prisoners as to the ill treatment of 
Megh Singh was that he had been con¬ 
demned to wear gunny clothing and a cap 
and was put in bar fetters, and as soon as 
this grievance had been remedied—presum¬ 
ably by the removal of the bar-fetters and 
the substitution of other clothing—the strike 
at once came to an end. 

The evidence of Autar Singh as to the 
cause of the strike is very much to the 
same effect. He says “Megh Singh pri¬ 
soner was given the punishment of cross¬ 
bar-fetters. I did not go on hunger-strike. 
My companions did not go on hunger-strike. 
We requested the Jailor to bring military 
Sikh prisoners to our ward as the charge 
against them was political or semi-political. 
Megh Singh was also given gunny clothing. 
The other reason for hunger-strike was 
that the other prisoners should also be al¬ 
lowed to shout “Sat Sri Akal." Respect¬ 
ing Megh Singh our demand was that his 
gunny clothing and cross-bar-fetters should 
be removed. The Darogka came to our 
ward and master Sundar Singh (I think) had 
a talk about Megh Singh with him in my 
presence. It was said that Megh Singh 
should be relieved from the cell where 
he had been confined and his punishment 
of cross-bar-fetters and gunny bags should 
be removed. The Darogha had simply said 
that Megh Singh had violated Jail Regula¬ 
tions.” In conclusion of his examination- 
in-chief he said: “The Darogha said that 
he would remove Megh Singh’s fetters 
and clothing. We deputed Tara Singh 
prisoner in the Manak case. He was de¬ 
puted by the strikers whether Megh Singh’s 
fetters were removed or not. He came back 
and told the strikers that Megh Singh’s 
fetters had been removed. I think Lala 
Lajpat Rai intervened in putting an end 
to the strike and in advising the Jailor.” 

According to Dr. Narang these two wit¬ 
nesses, Lala Lajpat Rai and Sardar Autar 
Singh, both members of the legal profes¬ 
sion, are persons whose word should be 
taken as truth. He saj^s that they are men 
of social position and that Lala Lajpat Rai 
also occupies a position of some political 
eminence. So far as their evidence is con¬ 
cerned it seems to me to be given fairly 
and honestly and the effect of it, in my 
opinion, is conclusive to show that the 
strike was not due to au alleged savage 
attack upon Megh Singh, but was due to 
.certain legitimate disciplinary action taken 


by the Jail authorities, to which the poli¬ 
tical prisoners objected. As to the wit¬ 
ness Tara Singh, not only does his evidence 
contradict in many details that of Megh 
Singh, but his character does not app’ear 
to entitle him to much belief in a suit of 
this kind. He admits that he was sentenced 
to six years’ imprisonment in the Manak 
Gurdwara case and to five years* ^imprison¬ 
ment in a conspiracy case. He served in 
China as a Police Constable for some 13 
years, and is now undergoing ah unexpired 
term of imprisonment; ' ^ ^ 

After examining the whole ofthe'^evi-' 
dcnce it seems to me that no Jury could 
reasonably come to the conclusion that 
the statement published in the respondents- 
newspaper has been proved to be true. 

It is to be observed that when a news¬ 
paper publishes a dafamatory statement 
charging a person with conduct which, if 
true, would render him liable to a criminal 
prosecution, and subsequently attempts to 
justify such a charge, the facta charged 
must be proved with the same degree of 
precision as would be required in a pro¬ 
secution on foot of such a charge. In other 
words, in a libel suit such as this, imput¬ 
ing conduct to the plaintiff which would 
render him liable to criminal proceedings, 
the benefit of any doubt as to the truth of 
the allegations complained of must be given 
not to the defence but to the plaintiff. The 
trial Judge has taken the exact opposite 
course. Having admitted every kind of 
hearsay evidence to prove the cause of 
the strike in the Jail, he concludes that 
the reason alleged to have been given by 
the strikers for the strike is sufficient to 
establish the fact that Megh Singh had 
been beaten for shouting Sat Sri Afcal. He 
has given no weight whatsoever to the 
glaring inconsistencies in the statements 
of the different witnesses. The fact chat the 
witness Tara Singh admitted in cross-exa¬ 
mination that before the strike the Darogha 
raised no objection to such shouts, is en¬ 
tirely overlooked by the trial Judge. It is 
unnecessary to compare the many discre¬ 
pancies in the stories told by the different 
defence witnesses. But it seems to me a 
very strange thing that the Judge who 
heard the witnesses does not appear to 
have allowed such discrepancies to affect 
his conclusion. He comments on the fact that 
the appellant and his witness,Abdul Ghani 
did not produce any documentary evidence 
in corroboration of the evidence as to ' 
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date when the strike took place. But 
surely the Judge must kaow that when 
the onus of establishing the truth of certain 
facts is put upon the defence it is for 
them to call for dosuments in support of 
their story. Had the defence required the 
production of any documents from the Jail 
they could easily have obtained them by 
an order from the Court. In point of fact, 
as I have already said, the data of the 
strike does not appear to have been dis¬ 
puted. If any facts can be said to be 
clearly established by the evidence in this 
case; they are these:—The publication com¬ 
plained of took place on the 15th of Feb¬ 
ruary. In that publication it was alleged 
that Megh Singh was cruelly treated on the 
9th of February. The strike which took 
place in the Jail occurred not earlier than 
the 24th of February. These facts the 
trial Judge seems to have wilfully ignored, 
dr, rather, when they come in conflict with 
the evidence of the defence witnesses he 
prefers the statements of these witnesses 
though they are in absolute contradiction 
to these three salient facts. 

The frame of mind of the trial Judge is 
best shown by some observations which 
appear towards the close of his judgment. 
The plaintiff, he says, could have produced 
documentary evidence to discredit the de¬ 
fence story. He also says that plaintiff 
could have produced evidence to ehoW|When 
Qurdit Singh was transferred from Lahore 
Jail during the strike. He further states 
that the plaintiff could easily have pro¬ 
duced evidence as to the admission of cer¬ 
tain prisoners to the Jail during the strike. 
All these matters of evidence would have 
established when the strike took place. 
That, no doubt, is perfectly true, but the 
Judge entirely forgets that it was for the 
defence to prove their case, and in view of 
the fact that neither the plaintiff nor the 
Deputy Jailor Abdul Ghani were asked 
one word in cross-examination suggesting 
any doubt as to the accuracy of the date 
fixed by them for the strike, I fail to 
understand why the Judge seems to think 
it necessary that they should have pro¬ 
duced a whole heap more evidence to esta¬ 
blish this uncontradicted fact. 

Following this criticism the trial Judge 
continues: “Non-production of best evi¬ 
dence in possession of the plaintiff raises 
presumption against him,” and then he 
goes on to say that “the dates are quite 
immaterial in the case. The story of the 

?U 


beating of the prisoner is substantially 
true.’* To this I need only say that the 
plaintiff has produced not only the best but 
the only proper evidence in the case, 
namely, his own oral statement on oath 
in Court and the oral statements of his 
witnesses upon oath in Court. If there 
were any documents available to coritradict 
this evidence it was for the defence to de¬ 
mand them. But why a witness whose own 
testimony upon a particular point has not 
even been challenged should be required 
to produce documents to corroborate that 

piece of testimony, I quite fail to under¬ 
stand. 

The trial Judge concludes hia judgment 
with these words:— 


got. It is the duty of a journalist to bring 
to the notice of the Government such com¬ 
plaints against their servants. I have not 
referred to the statement of Malik Lai 
Khan to the effect that plaintiff hesitated 
to bring this suit. I need not say anything 
about it. To publish true facts against 
a person in the interest of the public and of 
Government is not defamation.” 

With regard to these observations I 
may say that it is the duty of a journalist 
only to publish complaints which he is 
satisfied are true. If he publishes com¬ 
plaints of a defamatory nature which are 
not true, he must suffer the consequences. 
A journalist who publishes a statement 
about ansmdividual is in the eye of the law 
precisely in the same position as any other 
person. He is not specially privileged as 
to what he may say. But, on the other 
hand he undoubtedly has a greater res¬ 
ponsibility to guard against untruths for 
the simple reason that his utterances have 

a far larger publication than have the uu 

terances of the individual, and they are 
more likely to be believed by the i^^nor- 

ant by reason of their appearing in priSt 

Haying heard the entire evidence 
minutely dissected by Counsel on both 
sides it 18 perfectly dear to my mind 
that the respondents have aignalCfaiW fa 
prove that the defamatory words are fr., 
and accordingly the olea nf • true, 
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succeed Upon the plea of justification the 
defendants liave to prove that the whole of 
the dafamalory matter is eubstantialiy true. 
It is not enough under the plea of jnstifica- 
tiou of all the matters set out in a libellous 
publication to prove that some of them 
are true. When two persons are alleged to 
have been savagely beaten, it is not enough 
to prove that one person was in fact so 
beaten. And, accordingly, if in the present 
case it had in fact been proved that 
Megh Singh had been ill treated in the 
manner alleged in the offending newspaper 
paragraph, that would not be sufficient to 
establish the plea of justification, and the 
appellant would even on that finding be 
entitled to a verdict. Such a verdict, how¬ 
ever, would hardly entitle him to_ more 
than contemptuous damages. But in the 
present case, in my opinion, the respondents 
have wholly failed to prove that any of 
the libellous matter is true, and accordingly 
the appellant is entitled to substantial dam¬ 
ages. 

No rule can be laid down for measuring 
these damages. Dr. Narang has cited a 
number of cases in some of which only a 
small sum was awarded for gro?s libels, 
but such cases are not of the slightest use 
as a guioe The cates in question were 
only reported because of some principle of 
law which they were supposed to establish. 
There have been counllees trials for libel, 
in which substantial simis have been award¬ 
ed to the plaintiff, which have never been 
reported in the Law Reports. Obviously each 
case must depend upon its own pailicular 
facts. In the present case the libel com¬ 
plained of is a savage, grots and vindictive 
one, and lias been persisted in up to the 
present moment. Although the respondents 
deliberately phaded the dangerous plea of 
justiticalioi), they neveraltempted to go into 
the witness box and support tliat plea under 

oath. 

It maybe true, as Dr. Narang declares, 
that the respondents’ newspaper is an in¬ 
significant journal of no consequence. I hat 
may be so, but nevertheless a statement 
defaming a Government servant, even when 
published in most contemptible journal 
■will most certainly come to the knowledge 
of the authorities, and the position of the 
person defamed must necessaiily be iniperil- 
led unless he can securo either acompjeto 
retraction of the libel or establish hifl inno¬ 
cence iu an action at law, 


I am of opinion that the smallest sum 
which should be awarded to the appellant 
as damag'S is a sum of Rs 2,000 and I 
would accordingly set aside the judgment 
and decree of the trial -fudge and enter 
judgment for the appellant for the sum of 
Rs 2 000 with c^sts ihroughoat. 

Campbell, J.—I agree. So far from 
the dates being *‘quite immaterial” as declar¬ 
ed by the trial Judge they are the most im¬ 
portant feature of the case. The assault 
upon Megh Singh is stated in the offending 
article to have occurred on the 9th May. 
The article was published upon the isth 
May. The hunger-strike commenced on the 
24th. Megh Singh was produced by the 
defence to prove that he was beaten and’ 
another prisoner, Tara Singh, was produced 
to corroborate him by describing an inter¬ 
view which took place between them on the 
morning after the beating. Read together, 
and if believed, the two statements would 
prove nothing more than a beating, which 
took place after the 24th May, the date of 
the commencement of the hunger-strike, 
and which, if it did take place, is quite 
irrelevant to the present proceedings. 

The trial Judge appears to have believed 
the story of certain witnesses that a rumour 
of Megh Singh having been beaten was 
prevalent at the commencement of the 
strike, and to have regarded the existence of 
a rumour as corroborative evidence of Megh 
Singh’s statement. In any case the existence 
of a rumour can never be any proof what¬ 
soever of its correctness, and in the present 
instance the trial Judge has disregarded 
the fact that the publication of the defend¬ 
ants’ article on the 15lh would be quite 
enough to account for the currency of the 
rumour on the 24lh. 

The only thing on the record from which 
the defence can claim any support is Megh 
Singh’s statement with all references to an 
interview with Tara Singh eliminated from 
it, and this is quite inadequate to establish 
their case. 

1 concur in holding that the plaintiff 
should have a decree for Rs. 2,000 with 
costs on this amount throughout. 

R. L. Appeal accepted. 
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BOMBAY HIGH COURT. 

First Oivil Appeal No. 82 of 1925. 

June 14, 192J. 

Present: —Mr. Justice Fawcett and 
Mr. Justice Madgavkar. 
MAHARAJ BHANUDAS NARAYANBOA 
G03AVI —Plaintiff—Appellant 

versus 

KRISHNABAI CEINTAMAN 
DE3HPANDE— Defendants Nos. 1 and 2— 

Rbspovdents. 

Evidence Act (I of lS7i), $s. 35, 71t, 78, lU—Certified 
copy of transfer certificate granted by Head Master of 
Native State, admissibility of—Head Master, whether 
'executive o/ficer'—'Diplomatic agent', meaning of — 
Certified copies of Foreign States, admissibility of — 
Presumption as to character of certificates — Minor — 
Compromise by guardian with sanction of Courts 
Setting aside compromise, grounds for — Fraud, whe¬ 
ther necessary. 

A C3rtitieJ copy of a ‘transfer certificate’ granted 
to a pupil by the Head Master of a School is ad¬ 
missible in, evidence under s. 35 of the Evidence Act 
to prove the age of the pupil [p. 307, col. 2.] 

If the Government of a Slate or country undertakes 
the education of boys and girls and employs officers 
for this purpose, then the officers so employed are 
executing certain duties imposed upon them by that 
State or country, and they come within the term ‘execu¬ 
tive officers* as used in s. 7-1 (1) (iii) of the Evidence Act. 
[p. 30:i, col. 1.] 

Section 35 of the Evidence Act is applicable also to 
entries in public documents of Native States and 
foreign countries. [i6id.J 

The term ‘diplomatic agent’ in s. 78, cl. (6) of 
the Evidence Act is used in a wide sense and prima 
facie includes the Resident of Hyderabad. [t6ic£.] 

A Court can presume under s. Ill of the Evidence 
Act that a transfer certificate granted by the Head 
Master of a School in a Native State has the same 
character as a school leaving certificate ia British 
India. I:j6id.] 

A compromise of a suit by a guardian with the 
sanction of the Court under 0. XXXII, C. P. C., stands 
on a very dilferent footing to compromise by guar¬ 
dians out of Court and cannot be set aside merely on 
the allegation that the compromise was not in the 
interests of the minor or was unconscionable. To 
impeach such a compromise t!iore must be something 
amounting to fraud, [p. .309, col. 1.] 

Dhairyasinjk Gord'iand is v. Kissanlas Tribhovan- 
das (2;, iiroohe v. Lord Mostyn (3j and BibiSolomon v. 
AbiooL A^eez (4), relied on. 

First, appeal from the decision of the 
First Class Subordinate Judge at Ahmed- 
nagar, in Suit No. 737 of 1921. 

Mr. P. V. Kane, for the Appellant. 

Mr. S. Y. Abhyiinhar,toT Respondent No. 1. 

JUDGMENT. 

Fawcett, J.— The main question in 
this appeal is, whether the plaintiff has 
prove! that he attaiued majority within 
thrsi years of his filing the present suit, 
thit i4 to say, oii or after July 18, 1318. 
Tuis involves his birth on or after July 18, 

i3J'J. 3ut the Subordinate Judge has held 


mac ae was really Dorn on Uctober zO, 
1899, and, therefore, his suit was time- 
barred. 

In regard to the evidence as to the plaint¬ 
iff’s age, it has been strongly contended 
that the document marked A, on which the 
lower Court has mainly relied, is not ad¬ 
missible in evidence. This is a document 
purporting to be a certified copy of what is 
called a “ transfer certificate” granted by 
the Head Mister of a school at Paithan in 
the Hyderabad State, on January 20, 1916. 
The document purports to be a copy of a 
counterfoil, showing the contents of the 
transfer certificate actually issued, and the 
copy is made on a printed form, which 
would presumably correspond to that of the 
original. According to an entry in this 
transfer certificate, the birth of the plaintiff 
is given as on a Muhammadan date, which, 
it is not disputed, corresponds to October 
20, 1839. Since the certified copy was 
given, the document has been presented to 
the Resident, Hyderabad, and now bears a 
certificate, dated October 26 1922, of the 
Resident, certifying that the document is a 
copy of a public document of the Hyder¬ 
abad State duly certified by the officer 
having the legal custody of the original 
The Subordinate Judge held that the docu¬ 
ment was admissible under ss 35 and 79 
the Evidence Act. As regards s. 35 Mr 
Kane contends that this cannot cover a 
‘public servant” outside British India 
and cites in support of this the doubt 

Pillai (I). That section itself, however 
refers to the law of the country in which 
such book, or register is kept; and that 
would be quite uunecessary, if it was in¬ 
tended to cover only cases of entries in a 
public or official book, register or ree^ 

MoreoW; un7er 

8 . 74 (L) {til) the expressi m Dublin 
ments ” includes “ documents thl 

legislative, judicial mdexLafve^^’ 

Majesty's dominions, or of a fore it ^ 

try.” Therefore, the Act coZT.Ty' 
documents of Native States ot r^ 
countries. I can see no reasL 
should not have a similar «efr, ^5 

in view of the words ®®P®C‘ally 

master viill not come t^dt th^ 

(1) 23 11. 499 at p, 503. ,q "’"‘ds 
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‘‘public oCficers, legislative, judicial aud 
executive.” Ido not agree. with that con¬ 
tention. If the Government of a State or 
country undertakes the education of hoys 
and girls, and employs officers for that 
purpose, then the officers so employed are 
executing certain duties imposed upon them 
by the State or country, and they certainly 
seem to me to come within the meaning of 
the words “executive officers.” The docu¬ 
ment in question corresponds to the certi- 
cate given in British Indian Schools, when 
a pupil leaves a school; and it can, I think, 
under s. 114 of the Evidence Act, be safely 
presumed that a school-master in Hyder¬ 
abad State issues a similar certificate, 
especially having regard to the certificate 
of the Resident at Hyderabad that I have 
mentioned. That certificate falls under 
cl. (6) of s. 78 of the Evidence Act, as being 
“a certificate under the seal of a diplo¬ 
matic agent that the copy is duly certified 
by the officer having the legal custody of 
the original.” The words “ diplomatic 
agent” are very wide, and prima facie 
cover the Resident of Hyderabad, who is 
the Pqlitical Agent of the Government 
of India. Thus, in s. 86 it is laid down 
that the Political Agent shall be deemed 
to be the representative of the Govern¬ 
ment of India in the place or country to 
which he is assigned. It has been object¬ 
ed that 3. 76 requires proof of the charac¬ 
ter of the document according to the law 
of the foreign country, and that there has 
been no evidence given as to the character 
of this document. That might be a serious 
objection in the case of a document as 
to which a doubt could legitimately arise 
on the subject of its character. But, in 
the present case, there is no room for 
such a doubt, and the Court can presume 
under s. Hi that it ha^ the same charac¬ 
ter as a school leaving certificate in 
British In Ua. In my opinion, therefore, 
the lower Omrt has not erred in admitting 
this document in evidence. 

Tlie next question is, whether the lower 
Court was wrong in relying upon this 
document, and whether it should be given 
the weiglit wliich the lower Court attach¬ 
ed to It. Against this document the 
plaintiiT adduced evidence that he was 
really born on June 30, 1901. This evi¬ 
dence consists, of a horoscope and a note 
made in an almanack aljoui the plaintilfd 
Vjirth on that date, logellier wit,a oral testi¬ 
mony in BUpport of those documents, but 


this has been disbelieved by the lower 
Court. Certainly, one very strong ground 
for not accepting the testimony is the 
definite statement in the plaint itself 
that the plaintiff attained majority on 
November 30, 1918; that implies he was 
born on November 30, 1900, and the 
inference of the lower Court that the 

9 * ♦ 

horoscope had not seen the light of the 
day, when the plaint was prepared, is one 
that can reasonably be made. Another 
circumstance which goes against this evi¬ 
dence is the fact that in the compromise 
application of February 14, 1916, to, which 
the plaintiff’s natural father Keshav was 
a party, the plaintiff’s age was stated to 
be sixteen. If he had been born on June 
30, 1901, he would then have been under 
fifteen (about 14f), and it seems very im¬ 
probable that the plaintiff's natural father 
would, in those circumstances, have state.d 
that he was sixteen years of age. On th© 
other hand, if he was really born in the 
latter part of 1899, or the; first part qf -,l9QQ,; 
the statement that his age was .,ei^teen,in 
February, 1916, would be correct. .Tnej 
learned Subordinate Judge had the advant¬ 
age of having seen the witnesses, and,.in 
view of the above circumstances, I dp nqt 
think that there are adequate groundsiior 
our differing from his view and his-ap¬ 
preciation of the evidence adduced by.^t^e 
plaintiff. The burden of proof that fee 
attained majority within three years ofetfee 
suit rests upon the plaintiff, and I think 
there is good ground for relying uppn 
this document, Ex. A. It gives a definijie 
date of birth, so that it must hayerbeen 
based upon specific information, and pra^ 
sumably that information would be sup¬ 
plied by the natural father of the plaintiff. 
That is corroborated by the fact that in 
this document the father's name is given 
as Keshav, with a note that it was sub¬ 
sequently altered to Narayan, which, no 

doubt, was done after the plaintiff’s adop¬ 
tion. 

For the above reasons, I do not think 
that there are any sufficient grounds for 
our differing from the conclusion of the 
lower Court that the plaintiff was born in 
Octoljer, 1899. Admittedly, that would 
make his suit time-barred as regards his 
prayer for setting aside the decree of the 
lower Court, a.s having been obtained 
frau'Julently and collusively. Bat, it is 
coat.oii-Ied by Mr. Kane that the relief ask¬ 
ed for in cl. (6; of para. 7 of the plaint is 
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one for which law allows an action to be 
brought within six years. This is that it 
should be declared that the said decree, 
bbing'opposed to the interest of the minor 
and being unconscionable, is not binding 
on the plaintiff. It is contended that this 
relief, not being covered by Art. 95 of the 
Linaitation Act, will fall under Art. 120, 
and that, as the compromise decree was 
obtained' in 1916, the suit, which was 
brought in July, 1921, would, in any case, 
bbv in tinae. There is, however, an obvious 
answer to this argument. This is not a 
ca^ of a compromise by the guardian of 
a'Hindu minor miade out of Court and 
based simply on hisown powers as guardian. 
It is a corhpromise, which was submitted 
for sanOtion of the Court under O. XXXII, 
O.’Pi'O., and the case of such a compromise 
Stands on a very different footing to the 
other class of compromise that I have men¬ 
tioned. A compromise, sanctioned by a 
Court, cannot be set aside merely on the 
allegation that thecompromise was not in the 
interest of the minor and was unconscion- 
abre.-* The Court has to consider the ques¬ 
tion whether the compromise is for the 
benefit of the minor before it sanctions it. 
in the present case there is an exhibit, 
which shows that the Judge did go into this 
question whether the compromise was for 
the benefit of the minor. There has been a 
rOcent decision of this Court in regard to 
setting aside of a compromise sanctioned 
by the Court: Dkairyasingh Gordkandas v. 
Kissandas Tribhovandas (2). In that case a 
reference has been made to an English 
authority, Brooke v. Lord Mostyn (3), which 
lays down that to impeach such a com¬ 
promise there must be something amount¬ 
ing to fraud, before the Court will set it 

aside. Mr. Justice Marten in his judgment 
at page 369*, no doubt, does not decide that 
the law in ludia is exactly as there laid 
down, and says it may be that it is stated 
rather too widely against those who are 
interested in setting aside a compromise. 
But, on the other hand, he distinctly im¬ 
plies that a compromise could not be set 
aside merely on a contention that it was 
not for the benefit of the minor, and says 
(page3'i4*) that that point was not even 


(2) 94 Ind. Cas. 101; 28 Bom. L. R. 362; A I 
1926 Bom. 291. 

(3) (1861) 2 DeG. J & S. 373; 3l I. J. Ch. 65- 10 
Jur. (s. a.) 1114; U L. T. 392. 13 W. R. 1115- 46 E 
R. 419; 13& R, R. 134. 
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argued by Mr. Coltman. At 375* ifiy 
learned brother in his judgmen'fsu'mmariso? 
the law as being that culpable' or’wilful 
negligence tantamount to fraud or mis-^ 
representation on material fActs wpulcT 
alone enable the minors to avoid th'e^ coeq- 
promise sanctioned. This view that there 
must be something in the nature of fraud 
practised upon the Court, is supported by 
Bibi Solomon v. Abdool Azeez (4), where the 
Court held that the compromise was en¬ 
tered into by the parties, and sanctioned 
by the Court, under a serious misapprehen¬ 
sion of material facts, caused by actual 
fraud, or at any rate by culpable neglect 
of duty. There must be something of 
that kind shown before a compromise sanc¬ 
tioned by a Court can be set aside. In the 
present case, the contention that the com¬ 
promise itself is not for the benefit of the 
minor virtually amounts to appealing 
against the declaration of the Subordinate 
Judge that it really was for his benefit, 
and a suit for that purpose does not lie. 
Therefore, the mere fact that this prayer is 
made in the plaint does not prevent the 
suit being time-barred. The only material 
relief which could be granted is that asked 
for in cl. (a) of para. 7. Accordingly, f 
would dismiss the appeal with costs 

Madgravkar, J.- I agree. 

^PP^nt dismissed 

_f4) 6 C. 687; 8 0, L. R, 169; 3 Rid. Deo. (m. s ) 44C. 

*Rage of 28 Bom. L. R.—[Ed.\ 




RANGOON HIGH COURT. 

Seco.'^d Civil Appeal No. 589 op 1925. 

August 10,1926. 

Present:—Mr. Justice Mya Bu 

PADIGON—Plaintiffs—Api-ellant^ 

versus 

8 . V. K. V. RAMAN CHETTYAR and 
AN oTaER-URFENDANTs-R espondents. 

C. I C. (Act V of 1008), 0. XXI -ir 18 

1 } a?'- ■ 

r-- 

1 he transferee of a decree who fail<j tr. e. 

R. IS not, therefore, entitled to cla?m ^ rJ it 

creditor of the decree-liolder refund from a 



SlO COtLSCTOR OF SATaRA V, 

JUDGMENT.— In Civil Regular No. 67 
of 1922 of the Sub Divisional Court of 
Paungde, the 2nd defendant obtained a 
decree against one Maung Po Hlaing for 
Rs. 3,150. Execution of that decree was 
taken out in Civil Execution No. 56 of 1923 
of the Sub Divisional Court resulting in the 
case being closed on the 26th of September 
1924 on a compromise whereby it was agreed 
to accept Rs. 2,700 in full satisfaction of 
the decretal amount and one Ma Byu be¬ 
came the judgment-debtor, Maung PoHla- 
ing's surety for the payment of the sum 
in or before the month of Tabaung 1286 
B.E., that is, roughly, March 1925. On the 
12th December 1924, the 2nd defendant 
transferred to the plaintiffs the decreeobtain* 
ed by him in Civil Regular No. 67 of 1922. 

On the 15th January, 1925, the 1st defend¬ 
ant instituted Civil Execution No. 4 of 1925 
for execution of the decree which they have 
obtained against the 2nd defendant in 
Civil Regular No. 50 of 1924 of the same 
Court and obtained attachment of the 
2nd defendant’s decree against Maung 
Po Hlaing. On the 21st March, 1925, the 
said Ma Pyu made payment of Rs. 2,700 
into Court in satisfaction of the decree 
against Maung Po Hlaing on the basis of 
the above-mentioned compromise. This 
amount was withdrawn by the Ist defend¬ 
ant on the 23rd March, 1925, when the 
execution case was closed. 

The plaintiffs-appellants’ suit is for re¬ 
covery of that sum of Rs. 2,700 from the 
1 st defendant. 

It must be borne in mind that since the 
taking of the assignment the plaintiff Bank 
took no steps whatsoever until the institu¬ 
tion of this suit to execute the decree or 
to have the transfer of the decree recognis¬ 
ed by the Court. 

The Court of first instance and also the 
lower Appellate Court have dismissed 
the suit on the grounds that a decree- 
holder is prima /acie entitled to execute 
a decree and that an application for execu¬ 
tion of the decree by him cannot be resisted 
by the judgment-debtor on the ground 
that the decree has been transferred to a 
third party so long as the transferee has 
neither appeared nor applied to execute the 
decree. I have examined the cases quoted 
by them and I see no reason for disagreeing 
with the views expressed therein. 

There is nothing at all to show that a 
anaferee of a decree obtained primarily 
any more than aright to take out execu¬ 
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tion of the decree. If he doe.T take out such 
execuion he is then entitled to the benefits 
that may arise from his action. 

The contention put forward on behalf of 
the plaintiffs amounts to this, that by virtue 
merely of the transfer of a decree thetrans^ 
feree became entitled to the very sum of 
money mentioned therein. I fail to find 
anything to support this contention. ; The 
ruling in Sadagopachariar v. Ragunada 
Chariar (1), relied on by the learned Counsel 
for the plaintiffs-appellants, does not go 
far enough to support his case and deals 
with quite a different question altogether. 

On the other hand, lean add the weight 
of the decisions in JasodaDeye v. Kirtibash 
Das (2), Jagat Tarini Dasi v. Rakhal 
Chandra Teioary (3), Silu Peda Yelligadu 
v. Surya Rao Bahadur Zemindar Garu (4) 
and Hari Krishnamurthi v. Akella Surya^ 
naryana Murthi (5) in support of the 
proposition that it is the decree-holder on 
record who is entitled to execute the decree. 
It then follows that the transferee of a decree 
will be entitled to execute the same only 
when he has been brought on the record 
and the transferee will be entitled to the 
benefits arising from the execution only 
when he takes out execution of the decree. 
I entirely fail to see how the plaintiffs-appel-. 
lants in this case can succeed in their claim 
to be entitled to the sum of Rs. 2,700 which 
the 1st defendant Chettyar drew out of 
Court. 

In the result, the appeal fails and it is 
hereby dismissed with costs. 

A. N. A. Appeal dismissed. 

(1) 3 Ind. Can. 938; 33 M. C2; G M. L. T. 273. 

(2) 18 C. 639; 9 Ind. Dec. (n. s.) 426. 

f3) Sind. Cas. 32i; 10 0. L. J. 396; U C. W. N. 
732. 

(4) 31 Ind. Cas 512; 18 M L. T. 40-1; 2 L. W. 112 
29 .M. L. J. 693; (1016) 1 M. W. N. UO. 

(5) 57 Ind. Cas. 753; 38 RI, L. J. 271; 43 M. 424; (1920) 
M. W. N 395; 27 iM. L. T. 337. 


BOMBAY HIGH COURT. 

Civil Reference No. I of 1926. 

July 2, 1926 

Present: —Mr. Justice Fawcett and 
Mr. Justice Madgavkar. 

The COLLECTOR of SATARA— 

Applicant 

versus 

MAHADU RAGHU KADAM— Opponent. 

Dtkkhan Agriculturxsti Rtlief Act (XVJI of I879}f 
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9. 22-^Cr. P. C. (Act V of 189S), s. SS6 (S)^Fine, re¬ 
covery of—Immoveable -property of agriculturist, whe¬ 
ther can be sold. 

Immoveable property of an agrioullurist cfia be 
attached and sold in execution of an order passed 
under s. 38(5, sub-s. (3; of the Cr. P C. as amended iu 
1923. The mere fact that the warrant in such a case 
ia executable as if it were a decree does not make 
the provisions of s. 22 of the Dekkhan Agriculturists’ 
Relief Act applicable to such a warrant, [p. 311, col. 
1*1 ^ 

Shivayagappa Sargappa v. Govindappa Pandappa 

(1) , Kiskandas Shivram Marwadi v. Nama liamaVir 

(2) and Gangadhar Sahkai’am v. Mahadu Santaji (3), 
relied on. 

Per Fawcett, J.—The words ‘an order* in s. 22 of 
the said Act must be read, with the preceding words 
in execution of’ and so read, they must be limited to 
an order capable of execution iu the ordinarv wav. 
[p. 312, col. 1.] 

Civil Reference made by the Joint Sub¬ 
ordinate Judge, Karad. 

Mr. S. S. Patkar, Government Pleader, 
for the Applicant. 

Mr. Y. N. Nadkarniy for the Opponent. 

JUDGMENT, 

Fawcett, J. —The point that has been 
referred to us by the Subordinate Judge is, 
whether, in view of s. 22 of the Dekkhan 
Agriculturists’ Relief Act, the immoveable 
property of an agriculturist can be attach¬ 
ed and sold in execution of an order pa-sed 
under s. 386 of the Cr. P. 0., as amend¬ 
ed in 1923. In my opinion, the answer 
should be in the affirmative. Section 386, 
eub-8. (3), Cr. P. C., only applies the pro¬ 
visions of the C P. C., as to execution of 
decrees, and there is nothing in the Code 
itself which involves the application of s. 
22 of the Dekkhan Agriciillurista’ Relief 
Act, The claim to the benefit of that sec¬ 
tion is one which can only be made by the 
judgment-debtor himself on the ground 
that he is an agriculturist, and it is not 
a claim or objection that would fall under 
the provisions of O. XXI, rr. 97 to 103, of 
the C. P. C. The argument, however, that, 
inasmuch as the warrant is to be deemed 
to be a decree under the sub section, the 
provisions of s. 22 of the Dekkhan Agricul¬ 
turists’ Relief Act apply /acfo, is one 
that requires serious consideration. The 
section itself extends to immoveable pro¬ 
perty belonging to an agriculturist which 
it is proposed to attach or sell ‘in execu¬ 
tion of any decree or order pas.sed \^helher 
before or after this Act came into force,” 
and it is contended that ihis, therefore, 
applies to what under s. 386, sub-.s. (3). is 
deemed to be a decree. Obviously, the 
section mainly has reference to decrees 


which are passed in the ordinary way in 
suits to which an agriculturist is a party, 
falling under the Dekkhan Agriculturists* 
Relief Act; and, in my o[>inion, the mere 
fact that the warrant is executable as if it 
were a decree does not suffice to make Ih© 
provisions of s. 22 of the Dekkhan Agricul¬ 
turists’ Relief Act applicable to su'^h a 
warrant. In support of this, I would lefer 
to the case of Shivayagappa Sangappa v. 
Govindappa Pandappa (Ij, There had been 
cases in which this Court held that, if there 
was a compromise decree containing a pro¬ 
vision to the effect that, on default of pay¬ 
ment of so many instalments, I lie whole 
mortgaged property should be liable to 
sale, such compromise decree contravened 
the provisions of s. 15-B of the Dekkhan 
Agriculturists’ Relief Act, and was, there¬ 
fore, void: see, for instance, Kiskandas 
Shivram Mai'wadi v. Nama Rama Vir (2). 
The question, however, was subsequently 
referred to a Full Bench, and the latter 
held that a compromise in a suit, which 
came under the Dekkhan Agriculturists’ 
Relief Act, was not bad in law because it 
was made without compliance with the 
special provisions (s. 15-B) of that Act. In 
the course of his judgment, Scott, C. J., 
referring to s. 15 B,says(page 62u*;: — 

“I’liere is nothing to sliow that ihe Legis¬ 
lature intended that the provisions of 
that section should be applied by analogy 
wherever a compromise is entered into, 
which is to be recorded by the Court and 
to form the basis of a consent decree. As 
Mr. Justice West observed in Gangadhar 
Sakharam v Mahadu Santaji (;i) it is a 
general principle ’that exceptional provi¬ 
sions are not to receive a development to 
all their logical consequences contrary to 
the general principles of the law.’ Here 
we are asked to extend by analogy the pro¬ 
visions of a special section contrary to the 
general principles expressed in O. XXIII, 
r. 3. A compromi.ee which is made by 
parties who are sui juris should be given 
fltect to. We do not think that the% is 
anything unlawiul in the compromise or 
contrary to public policy.” 

est, J., applies in tt.a present case, and the 
(F.^kf 15 Ilo“- L. K. 768 
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Court will not be justified in saying that 
because a warrant under s. 386, sub-s. (3), 
is to be deemed a decree, therefore, the ex¬ 
ceptional provisions of s. 22 of the Dekkhan 
Agriculturists’ Relief Act must be held ap¬ 
plicable to such a warrant. I may also 
refer to a case which came before me as 
Judicial Commissioner in Sind. It was 
one in which an award had been passed 
in favour of persons who sought to have 
the immoveable property of the debtors 
sold in execution of the award. The debtors 
raised the objection that they were agricul¬ 
turists and that the immoveable property 
was exempt from attachment and sale 
under s, 22 of the Dekkhan Agriculturists’ 
Relief Act. I held that an application to 
execute an award could not be deemed to 
be an application in execution of an order 
under s. 22 of the Dekkhan Agriculturists’ 
Relief Act. I considered that when s. 22 
spoke of “an order” the words must be read 
with, the preceding words “in execution of” 
and, so read, they must be limited to an 
order capable of execution in the ordinary 
way. And, accordingly, I thought that an 
application to execute the award could not 
be deemed to be an application “in execu¬ 
tion of an order” within the meaning of 
8. 22 of the Dekkhan Agriculturists’ Relief 
Act: UdhavdasY. Ukamal Phatamal (4). I 
think, therefore,’ that the warrant in this 
case is executable by attachment and sale 
of the immoveable property in question, in 
spite of the fact that Mahadu, who was 
fined, is an agriculturist. 

Madgavkap, J.—I agree. The answer 
to the Reference is, in my opinion, in the 
affirmative, as the immoveable property 
can be attached. The warrant of fine of a 
Criminal Court, issued under s. 386 (3\ Cr. 
P. C., when sent to the Collector, is to be 
deemed to be a decree, and the Collector 
to be deemed to be the decree-holder for 
the purpose of execution under the C. P. C. 
It does not, therefore, follow that a war¬ 
rant is a decree or an order within the 
meaning of s. 22 of the Dekkhan Agricul¬ 
turists’ Relief Act. Section 386 (3) merely 
provides a means for execution of a warrant 
of fine through a Civil Court. It remains 
as a warrant of a Criminal Court and does 
not become a decree of the Civil Court to 
which the Dekkhan Agriculturists’ Relief 
Act in generator a. 22 in particular, would 
apply. The answer to the Reference should, 
therefore, be in the affirmative. 

0 ) 00 Inti. Caa. 912; 14 8. L. li. 217. 
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Pep Cupiam.—A copy of our judg- ■ 
ments should be sent under the signature 
of the Registrar to the Court by which the ' 
Reference was made. 

The costs of the Reference, under . O, . 
XLVI, r. 4, to be costs in the cause. 

A. N. A, Reference answered accordingly, ‘ 


MADRAS HIGH COURT, 

Second Civil Appeal No. 1277 of 1923^ . ‘ 

August 20, 1926. 

Present: —Mr. Justice Devadoss and* 

Mr. Justice Wallace. 

RAMAN UJACHARIAR— Plaintiff- 

Appellant 

versus 

SUNDARACHARIAR and others 
—-Defendan ts—Respon dents. 

Limitation Act (IX of 1908), Sck. I, Arts. 2i2, Ikk 
—Suit for possession based on allegation of expiry .of; 
tenancy—Defendant setting up adverse possession-^ 
Limitation. 

Art. 142, Limitation Act, is applicable only to' 
cases where the plaintiff alleges possession and dia-- 
possMsion in liis plaint. Where he sets up a tenancy.* 
or license as the basis of the defendant’s possession, 
the proper Article applicable is Art. 144 and the 
plaintiff is not bound to prove possession within 12 
years of the suit. The onus is on the defendant to 
prove adverse possession. 

Second appeal against a decree of ther 
Court of the Subordinate Judge, Velloro, 
in A. S. No. 8 of 1923, preferred against * 
that of the Court of the District Muneif, 
Ranipet, in 0. S. No. 969 of 1919. 

JUDGMENT, —The only point urge.d 
before us is one of limitation. The Suhr 
ordinate Judge has dismissed the plaintiff’s 
suit on _ the ground that Art. 142 of the- 
Limitation Act applied to the case, and 
the plaintiff not having proved possession 
within 12 years, his suit was barred. The 
plaintiff did not allege in the plaint that 
he was dispossessed by the defendants. 
His case was that he let the defendants 
into possession under an agreement of ten¬ 
ancy and that they would not give up pcs-* 
session. The defendants denied plaintiff’s 
title and set up title by adverse possession 
forever 12 years. The District Munsif- 
granted a decree in favour of the plaintiff, 
but the Subordinate Judge on appeal held 
that the plaintiff failed to prove his pos¬ 
session within 12 years of the. suit. 

Article 142 is applicable only, to caseft-: 
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where the plaintiff'alleges possession and 
dispossession in his plaint. Where he 
sets up a tenancy or license as the basis of 
the defendants’ possession the proper Article 
applicable would be Art. 144. If the de¬ 
fendants are able to make out adverse 
possession for over 12 years, the plaintiu’s 
suit would be barred. Here the learned 
Subordinate Judge found that the agree¬ 
ment set up was not proved. But he has 
not found - on the evidence that the defend¬ 
ants were in adverse possession for over 
12 years. He says, 

“ If the defendants had been in posses¬ 
sion on ^Sth July, 1907, the suit would be 
barred. I consider that the evidence has 
not established that the plaintiff was in 
possession within the statutory period.” 

In this case the plaintiff is not bound 
to prove possession within 12 years. We, 
therefore, set aside the decree of the Sub¬ 
ordinate Judge and direct him to restore 
the appeal to file and dispose of it after 
recording finding on Issue No. 4. If the 
finding be that the defendants have been 
in adverse possession for over 12 years the 
plaintiff’s suit would be barred. If the 
Subordinate Judge is not able to arrive at 
the finding that the defendants have been 
in adverse possession for over 12 years, the 
plaintiff ought to succeed. 

. Costs will abide the result. 

-V. K. v. Appeal allowed. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

First Civil Appeal No. 37B of 1925. 

October 28, 1920. 

Present:—Mv. Mitchell, A. J. C. 

ZINGRAJl DHANGAR— Plaintiff- 

Appellant 

vei'sus 

NAGOSA KALAL— Defendant 
—Respondent. 

XJontract Act {IX of 1872), s. 73—Sale of land— 
Damages for breach of covenant of title, measure of — 
Damages, whether to be assessed on value of property at 
the date of purchase or on eviction -Costs of improve¬ 
ment — Claim, when to be decreed and against whom _ 

Transfer of Property Act (1V of }S83), s. 51. 

A p'lrchassr who is evicted from the property pur- 
chassd is eatitled to recover from his vendor who 
has guaranteed his title, the value of the property 
at the date of purclnse and not at the date of evic¬ 
tion. [p. 314. col. 1.] 

Nagardas Saubhagyadas V. AhmeHchan (1), not fol¬ 
lowed. 

^hammad Razzak v. AmriUrao (2), followed. 


In the absence of a definite agreement in ithe sale^ 
deed that the vendor will be liable to indemnify the 
purchaser for the loss of amounts spent on improve¬ 
ments, the vendor is not liable to make good the Joss 
on eviction of the purchaser by a person claiming,a 
paramount title unless he is personally benefited by 
the sale being set aside, [p. 315, col. 2.] 

The purchaser is, however, entitled to claim the 
value of the improvements under s. 51 of the Transfer 
of Property Act, from the persons who have been 
benefited by those improvements if. he can establish 
that he acted in good faith under the genuine belief 
that his title was good. [i6id.] 

Appeal against a decree of the Sub- 

Judge, First Glass, Amraoti, in Civil Suit 

No. 37 of 1924, dated the 25th February, 
1925. 

Mr. M. B. Niyogi, for the Appellant. 

Mr. A. V. Khare, for the Respondent. 


uuuuriviiiiMT.—Uhansa Kalar of Ka- 
maljapur died in 1907, and his wife Musam-. 
mat Ananda took his lands in widow’s 
estate. On 16th April, 1908, she sold-Survey 
No. 2/1 to Nagosa of Hartoli for Rs. 700. 
On 5th June, 1908, she sold survey No. 6 to 
the same Nagosa for Rs. 500. On 29th April, 
1911, Nagosa sold both these.fields to Zing- 
raji of Kamaljapur by a sale-deed which 
referred specifically to the previous sale* 
deeds, giving their serial numbers in the 
books of the Registration Office. The sale- 
deed professed to convey a full and un¬ 
limited title in the fields, and it contained 
an indemnity clause to the effect that if any 
one should make a claim Nagosa would be 
responsible for it and Zingraji would not 
be put to any expense thereby. As Zing¬ 
raji lived m Kamaljapur, where the fields 
are situated and where Dhansa lived and 
died, and as Nagosa’s own title-deeds were 
clearly cited in the sale-deed, it cannot be 
doubted that Zingraji knew that he was 
buying from Nagosa landed property which 
Nagosa had bought from a widow who had 
inherited it from her husband; and indeed 
this fast was definitely pleaded by Nagosa 
and not denied by Zingraji ° 

Ananda died about twelve years later 

and her reversioners sued both Nagosa and 

iuif N’a mTrgTin'/hen 

... .'ffl 

Zingraji now sues Nae-oqfl « 

tion for the los* of his fields 

Court decided that Zingraii 

to compensatiou, and held tW 7h« 

0 l th. 
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1911 and not the market value of the fields 
on the date of eviction in 1924. The 
lower Court refused Zinsrajrs claim for 
compensation for clearing the land, build¬ 
ing a well, erecting an embankment and 
planting fruit trees. It awarded a decree 
for Rs. 1,425 onlv. which was the price paid 
by Zingraji in 19 il. 

Only two points are raised in appeal, one 
relating to the measure of the value of 
compensation and the other relating to the 
claim for improvements. Zingraji still 
claims that he is entitled to the market 
valueof thefieldson the date of hia eviction, 
and to the money he spent on improving 
the fields. It is convenient to consider 
these two points quite separately, and, m 
the first instance, to discuss the measure of 
compensation on the assumption that no 
improvements had been made. 

The appellant relies upon the authority 
of Nagardas Saubhagijadas v. Ahmedkhan 
(1) which the lower Court has refused to 
accept in face of the ruling of the local 
High Court in Mohammad Hazzak v. Amrut- 
rao (2). The former case lays down the 
definite authority that “a purchaser evicted 
from his holding is entitled to recover from 
a vendor who has guaranteed his title the 
value of the land at the date of eviction. 
The latter case enunciates the more conser¬ 
vative proposition that “ in a claim for 
damages by a purchaser of laud on account 
of eviction therefrom the damages must be 
determined according to what may be deem¬ 
ed to have been the intention of the ^n- 
tract between the parties to the sale. lUe 
circumstances in this latter case are similar 
to the circumstances in the present appeal, 
and ilie lower Court acted rightly in follow¬ 
ing the local authority. ^ In this Court, 
however, the general principles underlying 
this obscure point have been fully dis¬ 
cussed and I am asked to fol ow the defi¬ 
nite rule of law stated m Nagardas i>au- 

bhagyadas V. Ahmedkhan (1). 

That judgment discussed both the Eng¬ 
lish and the American Law on 
and points out, with reference to s. /3 of the 
Contract Act, that “the Legislature has not 
prescribed a different measure of damages 
in the case of contracts dealing with land 
from that laid down in the case of contracts 
relating to commodities.” It accepts the 
English rule on the point and applies the 

76 hid. Cae. ‘151; 20 N. L. K. 55; A. I U. 192-1 
257. 


principle contained in s. 73 of the Contract 
Act; and decides “that the measure of dam¬ 
ages is the value of the land at the date of 
eviction.” With all respect, I think that 
this principle cannot be accepted as a har4 
and fast rule applicable to Indian condi¬ 
tions. 

In the first place, the analogy of s. 73 of 
the Contract Act is not a close one. In 
cases like the present there has been no 
breach of contract. There is probably no 
man more desirous that the contract should 
stand than Nagosa himself. Again, s. 73 
relates to ordinary business contracts of 
which the sale of goods and the hire of 
transport are typical; all the illustrations 
excepttwo fall within these two descriptions. 
In such transactions the periods of time 
contemplated by the parties are short and 
the variation iu price of the goods sold or 
damages otherwise caused vary within 
known and fairly obvious limits. Each 
side to the contract has a very clear idea of 
the liabilities it is undertaking, but, as 
shown in the next paragraph of this judg¬ 
ment, where land is sold in India the 
period of an indemnity given by the vendor 
to the purchaser may last for many decades, 
and in the interval the price of land may 
have varied to an extent beyond the imagi¬ 
nation of the parlies to the contract. This 
is particularly true in Berar where the rise 
in the values of land since I'JU has been 
phenomenal. Again, 6.73 itself makes an 
exception in the case of “remote and in¬ 
direct loss sustained by reason of the 
breach.” It is reasonable to argue that 
the rise in price of land between 1911 and 
1924 is an indirect result which was not in 
the minds of the parties in liill. On the 
whole the analogy of s. 73 does not appear 
to be very strong. 

In the second place, the adoption of a 
principle of English Law in such cases 
should only be made with extreme caution. 
It is possible that in England the indem¬ 
nity given to a purchaser of land may sub¬ 
sist for long intervals, but it is likely that 
such cases will not arise so frequently as 
they do in India. Two leading examples 
will be sufficient to illustrate this. Aliena- 
lioDS by the manager of a Hindu family 
may be challenged by his minor sons when 
ihey aUain icajcjii'y, and iu these cases the 
period of the indemnity maybe anything 
upto eightetn yeais Again, a Hindu widow 
taking her husband’s estate under the 
Hindu Law obtains a full estate, subject 
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only to certain limitations, of which the 
chief is that her alienations will notextend 
beyond her own lifetime and may be set 
aside on her death by her reversioners. 
Considering the early age of marriage in 
India it is possible in many cases that the 
period elapsing from the date of an aliena¬ 
tion by a widow to her death may extend 
to half a century or more. In view of these 
peculiarities of the Hindu Law it will be 
safer to accept English precedents only 
when all the circumstances furnish an exact 
parallel, and to avoid any hard and fast 
rule based on English practice. 

This is what has been done by my brother 
Kotval in Mohammad Razzak v. Amrutrao 
(2). He has accepted neither the English 
rule nor the American rule but has stated 
the sound principle that the circumstances 
of each contract must be examined and the 
intention of the parties determined. 

If the circumstances of the present case 
are stated and the above broad rule applied, 
the following result is obtained. Dhansa’s 
widow sold certain fields to Nagosain 1908. 
Nagosa sold the fields to Zingraji in 1911, 
disclosing in the sale-deed that he had 
bought the fields from a widow, but giving 
Zingraji an indemnity in case his title 
should be disturbed. Dhansa’s reversioners 
evicted Zingraji in 1923. In the meantime 
the value of the land had appreciated very 
considerably. These circumstances show 
that Nagosa and Zingraji were aware of the 
defective nature of the title when they en¬ 
tered into the contract of sale in 1911 and 
it would be unfair to saddle Nagosa now 
with the payment of compensation based 
on a high value of the land which neither 
of the parties could possibly contemplate 
in 1911. I hold with the lower Court that 
Zingraji is entitled to the return of his 
purchase money. 

It may seem unfair to Zingraji that he 
should now lose the fields which he values 
at Us. 3,500 and should receive as compen¬ 
sation only Rs. 1,425; but it must be re¬ 
membered that Zingraji knew from the 
outset that his title was defective, and that 
he has held these lands throughout the 
period of theirappreciation on a rent which 
id the equivalent only of the interest on his 
outlay of Rs. 1.425. The other side of th.i 
question must also be considered. Nagosa 
disclosed his defective title in lOU and 
there is no express provision in the sale- 
deed whereby he guaranteed to Zingraji 


the future value of the fields, no matter 
bow high their price might rise. 

Coming now to the question of improve¬ 
ments Zingraji may be entitled to recover 
the money he has spent on these fields 
while he was in possession of them under 
what was a perfectly legal title up to 1924, 
if he can show that he acted in good faith 
under the genuine belief that his title was 
good; but it does not seem to be equitable 
to saddle Nagosa with this additional bur¬ 
den. It cannot be said that his indemnity 
guaranteed to Zingraji compensation for 
fruit trees, wells, embankments and other 
expensive improvements which Zingraji 
might choose to make. For this particular 
loss on the part of Zingraji there is a special 
remedy provided for him in s. 51 of the 
Transfer of Property Act. The persons 
who are benefited by these improvements 
are the reversioners of Dhansa who have 
taken possession of the fields, and s. 51 
gives Zingraji the right to claim from them 
the value of his improvements if he can 
establish that he acted in good faith under 
the genuine belief that his title was good. 
If, however, he made these improvements 
knowing that he might be dispossessed by 
Dhansa’s reversioners, then the risk may 
fairly be held to be his own. 

The appeal fails and is dismissed with 
costs. 

G. R. D. 

A. N. A. Appeal dismissed. 
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within the meaning of Art. 27 of the Stamp Act; but 
were instruments employed for completing the trust 
deed under which the assets of the Club were mort¬ 
gaged as security for the debenture stock, and that, 
therefore, they were liable to be stamped not as de¬ 
bentures under Art. 27, but with a duty of Re. 1 
under s. 4 (1) of the Stamp Act. [p. 317, col. 2; p. 318, 
col. 1.] 

A debenture is a document which either creates a 
debt or acknowledges it. [p. 317, col. 2.] 

On the subject of debentures Indian Legislation 
follows very closely English precedents and English 
decisions are, therefore, of great value in determin¬ 
ing questions relating to them. iP. 317, col. l.j 

Mr. McDonnell, for the Club. 

Mr. A, Eggar (Government Advocate), for 
the Crown. 

JUDGMENT, —This is a reference by 
the Financial Commissioner as to whether 
the form of certificate of the registered 
debenture stock of the Kangoon Gymkhana 
Club, filed on page 4 of his proceedings 
No. 68 of 1926-27 is chargeable with duty 
under the Indian Stamp Act. The refer¬ 
ence is made under s. 57 (1) of that Act. 

The certificate in question starts with 
a certificate number and the amount for 
which the certificate is issued. It then 
proceeds: 


Rangoon Gymkhana Club. 

Certificate of Registered Debenture Stock. 

Rs 7 50 000 Debenture Stock, authorised to be 
issued, ks and when needed by a resolution at a 
Special General Meeting of the Members of the Club 
held on the 16th day of December, 1021. bearing 
interest at the rate of eight per cent, per annum 
payable every first day of March and hrst day of 

to CKKTIFY that of 

ifi tlie reffislered holder of Rs. 
of the above stock. The stock is constituted 

and secured by a trust deed dated the 
j £ and made between John 

Richard Donovan Glascott. Pre.sidcnt and Basil 

Stephenson a Member of the Committee of the ^iub 

of Uie first part and Thomas Franois 

Donnell and Phillip Henstock 

dulv appointed and confinned under ^ 

of tlic Club of the second part and Cxillbe t Bowker 
Hall and Thomas Cormack as Trustees for the stock¬ 
holders of the third part and le issued subject to 
the provisions contained in the said deed. 

For the Club it ie argued that this certi- 
fkiate contains no promise to pay; no 
charge upon the assets of the Club, is 
not negotiable but is transferable and con¬ 
sequently marketable; that it does not 

contain any acknowledgment of indebted¬ 
ness and, consequently, f'-a^^otbe a deben¬ 
ture within the meaning of Art. 27 of bch. I 

t)f the Indian Stamp Act. , , .u . 

Article 27 says: “Debenture (whether a 
moi l gage debenture or not), being a market¬ 
able security transferable by endorsement or 


by a separate instrument of transfer—-The * 
same duty as a Bond fdr the same amount.'* 
Then there is an exemption: “A deben« 
ture issued by an incorporated OompanSr;' 
or other body corporate in terms^ of* a r^- 
gistered mortgage-deed, duly stamped in' 
respect of the full amount of debenthresi 
to be issued thereunder, whereby the'Com"- 
pany or body borrowing makes- oyer,* in’: 
whole or in part, their property to trustiiesi 
for the benefit of the debenture-holders';’ 
provided that the debentures so issued ate'^ 
expressed to be issued in terms-of’the- 
said mortgage-deed.'* 

It was not contended on behalf of the Club 
that this exemption applies, because the • 
Club is not an incorporated Company nor’’ 

is it a body corporate: Before, however, 
we can hold that Art. 27 applies, weTUUsi- 
be satisfied that the certificate before-us is-' 
a debenture. We have been referred ^' 
the form of debenture given on page 42 of 
the 3rd Volume of Palmer’s Company Pxe' 
cedents, 12lh Edition, The learned author ^ 
remarks: *‘Such a certificate is notthe stock-- 
holder’s title, it only constitutes the indicia^- 
of it—a solemn affirmation, to use Lord 
(■aims’ language, under the seal of the -j 
C umpany that a certain amount of- stocks- 
stands in the name of the individual- men-' 
tioned in the certificate.” 

Reference was made to the case of 
In re Dunderland Iron Ore Companyy^ 
Limited (1), where the certificate has many 
features iu common with the one before 
us and where there was a trust-deed for 
securing the debenture stock made between 
the Company and the trustees for the 
stock-holders. Certain of the stock-holders 
petitioned the Court for a compulsory order 
to wind up the Company as interest which- 
had accrued was still unpaid. Mii Justice'^" 
Swinfeu Eady (a very great authority) 
held that the debenture stock-holders were 
not creditors. “'I'here is no covenant' by. 
the Company with them. The covenant-in ’ 
the trust deed 'is between the- Company 
and the trustees. There is no covenant in ' 
the stock certificate; and there is no'StHte- 
ment therein beyond a copy of the condi¬ 
tions contained in 8ch. I'of the trust - 
deed. In my opinion the true legal 'posi" 
tion is that tlie debenture-stock-holderS, 
aliliough cesltiis qve trust, are not Creditors" 
of the Company. They have not any direct 
contract with the Company. The contract 

(1) (1'109)1 Ch. 446; 78 h. J. Oh. 237; 100 L. T. 
224; 16 Mansou 67. 
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'is ^between, the Company andi the trustees, 
and, in these circumstances, I am of opin¬ 
ion that the petitioners are not creditors 
entitled > to present a winding-up petition. 
It is not a case in which there is any negoti¬ 
able security or: any coupons issued. The 
petitioners aaremerely the registeied holders 
of {debenture stock, and the only covenant 
to pay the principal and interest to the 
stock'holders is a covenant made between 
the Company and the trustees.” 

It • has ' been urged that English cases 
are-not a safe guide to apply to issues 
‘CGntr<^led by the words of Indian Legisla¬ 
tion. On'a subject such as debentures, 
however, we must note that Indian Legis¬ 
lation follows very closely English prece¬ 
dents, and, accordingly, we are of opinion 
that English decisions are of great value in 
determining such questions. The words 
of -the learned Judge just quoted, in our 
opinion, apply to the case before us. 

A case has been referred to and relied 
upon by the Financial Commissioner, Lemon 
Y. Aiistin Friars Investment Trust, Limited 
(2). iln that case, however, the certificate 
differed essentially from the one before us 
in that there was a clear acknowledgment 
of. the debt and also a charge on the assets 
of Uhe Company. Lord Justice Sargant, 
oh page 19*, says; “The certificate begins 
by saying ‘This is to certify that the above- 
named Company is indebted to’ certain 
persons ‘or to the other holders’and then 
follow the words ‘payable only out of 
profits as hereinafter mentioned.* I should 
find it difficult to frame clearer words for 
the- purpose of expressing that there is an 
immediate debt, but that that debt is only 
to be payable in the future, and on a con¬ 
tingency.” And then at page 21*, “I think 
I should say there are these further indicia 
of its being a debenture, that it does, in 
my Judgment, contain a charge on property, 
even if it is only a charge on the profits 
of the Company to arise while the Company 
is going on.” 

The certificate in that case was evidently 
of • a peculiar and unusual form and the 
decision, in our opinion, in no way affects 
the decision already quoted in the Ditnder- 
land Iron Ore Company's case {1). 

The Indian Companies Act, s. 2 (u*), 
contains the following: “ Debenture in¬ 
cludes debenture stock.” This provision 
is taken from the English Companies Act, 

(2) (1926) 1 Ch. 1: 95 U J. Ch. 97. 

'"♦Pages of (X92b) 1 Ch.—[Ed.] 


B, 285, and in no way helps us in conatrur 
ing the certificate. The same may be said 
of 83. 115, 125, 126 and 127. The same ap¬ 
plies to the reference to debentures in s. 
17 (2) (Hi) of the Indian Registration Act. 
Debenture is nowhere defined by the Legis¬ 
lature and we cannot find a wider or simpler 
definition than that of Chitty, J., in Levy y, 
Ahercorris Slate Co. (3): “In my opinion 
a debenture means a document which 
either creates a debt or acknowledges it, 
and any document which fulfils either of 
these conditions is a ‘debenture.’ ” 

lu our opinion the certificate before us 
neither creates a debt nor does it acknow¬ 
ledge it. In these circumstances, we are 
of opinion that it is not a debenture within 
the meaning of Art. 27 of the Indian Stamn 
Act. 

The trust-deed in this case in cl. 2 
states: “In order more effectually to secure 
payment to the stock-holders of the amounts 
due to them respectively the Committee 
as such duly authorised Agents as afore¬ 
said and the Club Trustees for all the 
estate and interest therein respectively 
vested in the Committee, and the Club 
Trustees do hereby convey, assign and 
transfer unto the Debenture Trustees All 
and Singular the Club property To Hold 
the same unto the Debenture Trustees 
according to the rights and interests therein 
respectively of the Members of the Club or 
of the Trustees upon behalf of the Members 
of the Club upon the trusts and for the 
intents and purposes hereinafter more 
particularly set forth.” 

We are consequently of opinion that the 
trust-deed is a mortgage whereby the Club 
mortgages its assets as security for the re- 
paynxent of the debenture stock. Section 4 
(1) of the Stamp Act states: “Where in 
the case of any sale, mortgage or settle¬ 
ment, several instruments are employed 
for completing the transaction, the priLi- 

^ be chargeable 

with the duty prescribed in Seh I for tho 
conveyance, mortgage or settlement and 

The trust-deed has paid full dutv 
only question now for determinaH - ^ 
Can the certificate be considSaf 
ment employed for completing the ?rans' 

L.'?. .. ch, i'i 
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action? It is a certificate stating that a 
certain amount of the registered debenture 
stock stands in a given person s name and 
that this debenture stock is constituted 
and secured by :trust-deed. Admittedly 
this certificate renders the amount of de¬ 
benture stock standing in a given Person s 
name marketable and transferable, lhat 
being so, we are of opinion that the certi¬ 
ficate is an instrument employed lor com¬ 
pleting the transaction within the mean¬ 
ing of s 4 of the Indian Stamp Act. We 
consequently answer the Refpence in the 
affirmative and state that the certificate 
in question is chargeable with duly, not 
as a debenture under Art. 27, but as an 
instrument employed for completing the 
transaction in the case of a mortgage and 
is chargeable with duty of one rupee under 
8 4 ( 1 ) of the Indian Stamp Act. 

Ke/erence answered accordingly. 

A. K. A. 


LAHORE HIGH COURT. 

First Civil ArpUAL No. 96fa of 1922. 

November 2,1926. 

Present.— Mr. Justice Broadway and 
Mr. Justice Zafar Ah. 

The Firm BHOLA RAM, HARBANS 
lab and RAGHU RAI. minors, sons 
and legal representatives of JAI 
RAM DECEASED, THROL-OH Musammat 

LAOHHMI DEVI-Defendants— 

Appellants 

versus 

BHAGAT RAM and oTHEhS— Plaintiffs 

—^Respondents. 

e/ect oZ-Minor. Mher can enforce con- 

^rrrpoment U voicl and as such is in- 
bein^Sd or ratilied by liim on attiunmg 
capahleol be Ho enforce a contract made in hia 

for valuable consideration, [p. 319. cols. 1 & 
p. 320. col. i.] 

t?7;sravp“M from a decree of , the 
Senior Subordinate Judge Rawalpindi, 

Shco Na^h'^R^ B., and 

^ Messrs’^ ’ 'and Dev Raj 

sViiWinci/ for the Respondents. , 

^ JUDGMENT.-This first appeal 
put of an action to recover Rs. 9,3-1-12-J 


The plaintiffs who figure as respondents in 
this Court are the two brothers Bhagat 
Ram and Jagat Ram of whom the latter 
is a minor. Their father Mast Ram who 
kept a shop and carried on business in 
Rawalpindi in the name and style of Mast 
Kam-Bhagat Ram died in December 1914, 
and after his death Bhagat Ram the elder 
of his two. sons who, too, was then a minor, 
stepped into his shoes and continued his 
business under the old name and style. 
His dealings with the defendants who are 
also shopkeepers of Rawalpindi commenced 
in about June, 1916, and bis case was that 
the monies paid and the value of goods 
supplied by him to the defendants aggre¬ 
gated Rs. 20,022-11-4, that the defendants 
re-paid Rs. 11,024 5-3, and that they owed 
him the balance Rs. 8.818-6 plus Rs. 506-6-7 
interest=Rs 9 324-12 7 in all. The dci- 
fendants’ reply was that on the account 
sued on they owed to the plaintiffs 
Rs. 8,179 0-9 but that the plaintiffs had 
four other separate accounts with them 
and owed them thereon Rs. 10,153-14-3. 
Deducting from this amount the sum due 
by them on the first account they made a 
counter-claim for the balance Rs. 1,728-7 
plus Rs. 37-13 interest and paid the necesr 
sary Court-fee thereon. Bhagat Ram pleaded 
minority with regard to the said four 
accounts and on that ground denied his 
liability in respect thereof. He further 
asserted that one Sant Ram who was once 
a servant of his father but had after hia 
death taken up service with the defendants 
had inveigled him to deal with them and 
that it was Sant Ram who had induced 
him to shift Iiis place of business to a 
shop near that of the defendants in order 
to be within easy reach of them. This, how¬ 
ever, was not established, and as regards 
his plea of minority the defendants' answer 
was that he was of age from the very com¬ 
mencement of his dealings with them and 
lhat even if he was not, he was estopped 
from setting up minority because he had 
led them to believe that he was a major. 
The Court below came to the conclusion 

(1) that Bhagat Ram plaintiff was born 
on the 13th October 1899 and was con¬ 
sequently a minor when he began to deal 
with the defendants and opened three out 
of the four subsequent accounts but that he 
said or did nolliing to make the defendants 
believe that he was a major ; 

(2) that on the original account sued on 
the defendants owed to the plaintiff^ 
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Rs. 8,179-0-9(which was the amount that had 
been acknowledged by the former as due by 
them on that account); 

(3) that Bhagat Ram plaintiff had attained 
majority before the commencement of the 
last account and that Rs. 106-5 was due to 
the defendants thereon ; and 

(4) that Bhagat Ram was a minor when 
the rest of the four accounts were opened, 
and so could not be held liable thereon. 

In accordance with the above findings a 
decree for Rs. 8,072-11-9 was granted by the 
plaintiffs against the defendants. 

The defendants have appealed against 
this decree and also against the order dis¬ 
allowing their counter-claim. Their learned 
Counsel frankly confessed that he could not 
successfully contest the finding of the 
Court below that Bhagat Ram was born on 
the 13th October lt9y. That finding is 
based on documentary evidence which 
could not be impeached. But the learned 
Counsel contended that the said plaintiff 
had after attaining majority ratified all 
the earlier transactions and was responsible 
therefor ; (2) that he was estopped by 

his conduct from pleading minority and 
(3) that if the dealings between the parties 
were void because of the minority of the 
plaintiffs, no liability in respect thereof 
could fall on the defendants and the plaint¬ 
iffs were, therefore, not entitled to re¬ 
cover anything from them even on the 
account on which the suit was based. 

We will consider these contentions one 
by one but it may be stated here that there 
is no direct evidence on the record in sup¬ 
port of the pleas of ratification and estoppel 
and that ratification was not even alleged in 
the Court below. 

With regard to the question whether 
ratification or estoppel can be successfully 
pleaded against a quondam minor there is 
a hopeless conflict of judicial opinion in 
India, but the rulings relied upon by the 
appellants’ Counsel related to cases where 
the quondam minor had given a bond or 
a promissory note for the debts contracted 
during his minority. In the present case 
there is no evidence, documentary or oral, 
to establish either ratification or estoppel 
and this being so it does not seem neces¬ 
sary to discuss here at great length the 
applicability of the principles of ratification 
and estoppel to quondam minors. It is 
BOW settled law that a minor’s agreement 
j 9 void, and what is void is obviously a 


nuimy and lias no existence in the eye of 
law. It would, therefore, be a contradic¬ 
tion in teims to say that a void contract 
can be ratified. But in the Calcutta case 
Kundan Bibi v. Sree Narayan (1) a bond 
was executed by S after attaining majority 
promising to pay within a year Rs 7 000 

being the price of piece-goods-sold to him 

during his minority and also to re-pay 
Rs. 76 advanced to him for necessaries 
Ihe obligee sued S on the bond and it was 
held by Mr. Justice Rarington who tried 
the case on the Original Side that S was 
liable. This ruling was considered by a 
Division Bench of the Calcutta High Court 
in harendra Lal Khan v. Hrishikesh Maker- 
;ee (2) and was dissented from. The learn¬ 
ed Judges cited with approval the follow- 
mg comment of Pollock and Mulla on Mr 
Justice Harington’s decision • “We fail 
to see how either the forbearance to sue 
or the advance for necessaries could be 
regarded as a new consideration, and we 
are of opinion that the decree so far as 
it awarded to the plaintiff the price of the 
goods sold was erroneous in law.” But more 
ieceat\y in Ram Rattan v. Basant Rai ( 3 ) 
Kundan Bibi v^Sree Narayan {]) was fk- 
bwed by a Division Bench of our own 

High Court (Abdul Haoof and Moti Sagar 
JJ.) and they also cited with approval 
the ruling of the Punjab Chief Court fn 
Karm Chand v. Basant Kaur U) where it 

was held that 8.25 (2j of the^^Tan Con^ 

traot Act was intended to give effect to 
minors agreements which would otherwise 

consideration 

But the comment of Pollock and Mulla on 
Karm Chand v. Basant Kaur (4) is thl. 
is not sound law. hJarendra I nl 7 ^h 

h’. 

to the notice of the Judges 

Jiam Rattan v. ^tisant Tai 
comment of Pollock and Mulla on ^ 
Chand v. Basant Kaur (4) was also 

red to. Further 

Thalavarv. Anthappa Chettiar{5) 

shnan Chetty v. Vetlaichami Thevintli 
were not referred to. Jn thn 

was held that ”a promissory Lfe give^n 
a person on attaining majori? 

(1) 110. W.N. 1.35. 

(2) 4G lud. Cas. 765. 

(3) 64 Ind. Cas. ]:>l- 9 t, ../io , t * 

(1) 11 lad. Cas. 321 -’31 P p L- J. 563. 
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merit of an earlier one signed by him 
while a minor in consideration of money 
then received from the obligee cannot be 
enforced in law and that such a note is 
void for want of consideration. Similarly 
in KHsknan ChetUj y. Vellaichami Thevan 
(6) it was held that “there can be no ratifi¬ 
cation of a transaction which is void owing 
to the promisor possessing no contractual 
capacity at the time. Nor can a void deed 
form a good consideration for a fresh con¬ 
tract made by the minor on attaining 
majority.'* These rulings appear to us to 
be in accord with the general principle 
that a void contract which is a dead letter 
and entails no liability cannot be revived 

and cannot constitute a valid consideration 
for a subsequent contract. We, therefore, 
are of opinion that the plaintiffs in the 
present case incurred no liabilities in res¬ 
pect of the transactions entered into with 
them, during their minority, and that those 

transactions could not be ratified. 

The conflicting rulings on the question 
of estoppel are referred tom Wasinda Ram 
V Sita Ram (7) where it was held after 
review thereof that s. 115 of the Evidence 
Act was applicable to minors also. We 
need not consider these authorities here 
because there is no evidence on the record 
support of the plea of estoppel. 

The third coutention of the a,ppellant8 
learned Counsel is also untenable. There 
ifno conflict of opinion with regard to 
the competency of a minor to enforce a con¬ 
tract made in his favour for a valuable 

consideration and it has been held that 

nhoUh a sale or mortpge of his property 
by a minor is void [Mohori Bibee x Dhar- 
ZdasQhost (8)1 a duly executed transfer 
way of sale or mortgage in favour of 
a minor who has paid the consideration 
money is not void and it is enforceable by 
L bv anv other person on his behalf : 
r* T Vlilt ^ai v. Gouri Shanktr (9), Munni 
& V Gopal (10), mrain Das v. 

V-i Mpnhan Dube y. Fran Stngh 

; kS " 

V/ V Srinivasa Raghava 
Bayhava j^jadhab Koeri v. Baikuitlha 

C/iart(ir(lli<inQ w jj 

W C C \\l N «i; 5 Horn. U K. 421; 30 

I, A, lU; 8 1 A. h. J. G70. 

,%,“l ini Cus 38 A. 02; 13 A. L. J 1084. 

' ' -5 Inj; CM. -'3, 38 A. 154; 14 A. L. J. Ox 
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Karmaker (15).] It is a matter of comnion. 
knowledge that a minor can make pur¬ 
chases in the bazar and no trader after 
receiving money from him can refuse to 
deliver the goods purchased or to return 
the money. In Raghava Ckariar y. Sri¬ 
nivasa Raghava Ckariar (14) a Full Bench 
of the Madras High Court held that a mort¬ 
gage executed in favour of a minor who 
has advanced the mortgage-money is en¬ 
forceable by him or by any other person 
on his behalf. It has also been held that, 
a promissory note executed in favour of 
a minor is not void and can be sued upon by 
him [vide Rungarazu Sathrurazu v. Maddura_ 
Basappa (16)]. The principle underlying 
is that while no liability can be incurred 
by a minor, he is not debarred from ac¬ 
quiring a title to anything valuable. In 
the present case, therefore, the defendants 
are liable to re-pay or account for the monies 
and goods that they received from Bhagat 
Ram plaintiff. According to their 
showing they owe to plaintiffs Rs. 8,179 0^9 
in respect of advances received from’them. 
As regards the other accounts which were 
started when Bhagat Ram was a minor^ 
he did not incur any liability for any oi 
the dealings which took place before h6’ 
bad attained majority but he is decidedly 
liable to be called to account for all the 
transactions that he entered into afterwards.' 
The argument of the plaintiffs’ Counsel that 
all the different transactions of any one of 
the accounts should be taken as a whole as' 
one transaction is obviously unsound. 

The result is that we accept the appeal 
and remand the case to the Court below 
for deciding what amount, if any, is payable 
by the plaintiffs in respect of the tranSac*' 
tions of the three accounts (a, b and d) during 
the periods from the 13th October, ’ 1917,, 
onwards for which they were continued. 
The amount, if any, so found, should be 
deducted from the sum that has already 
been found due to them by the defendants 
and a decree should be passed in their 
favour for the balance. Parties will bear 
their own costs in this Court. In the 
Court below the plaintiffs shall get costs in 
proportion to the amount that will he 
decreed to them. 

R- L- Case remanded. 

(15) 52 Ind. Cas. 338; 5 P. L. J. 682; (1919) Pati“ 
313. ^ ' 


(10^ 18 Ind. Cas. 9G8: 24M.L. J,. 363: 13M.L. T; 
^0 325; (1913) M.W. N. 415, j 
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MADRAS HIGH COURT. 

Criminal Revision Case No. 578 of 1925. 

(Criminal Revision Petiiion No. 487 

OP 1925.) 

March 11, 1926 

Present: —Mr. Justice Wallace. 

P. VARADARAJALU NAYUDU— 
Complainant—Petitioner 

versus 

P. KUPPUSAML NAYUDU— 
Accuse o — R es po n u b n t. 

Cr. P.C. (Act V of 1898), ss. 20,\ 203—Proceedings 
under s. 202—Notice to accused before hearing com¬ 
plainant's case, legality of. 

An accused person is not to be called upon under 
s. 202, Cr. P. 0., to appear unless and until the Magis¬ 
trate has satisfied himself from the complainant and 
his witnesses that there is a prima facie case against 
him. [p. 321, col. 2.j 

It is highly irregular for a Magistrate when a com¬ 
plaint is put in and sworn to, without hearing ihe 
complainant's case or his witnesses, to issue nolice 
to the accused to appear and show cause against the 
issue of process, hear what the accused has to say, 
examine any witnesses he wishes to have examined 
and then decide whether the complaint shall be re¬ 
ceived or not. [p 332, col. 1.] 

Sheik Neeran Saib v. Jialnavelu Mudaly (1_|, follow¬ 
ed. 

In the matter of the petition of Dukhi Kewat (6) 
and In re Tukaram Udaram (7), dissented from. 

Petition, under 68. 435 and 439 of the Cr. 
P. 0., 1898, praying the High Court to re¬ 
vise an order of the Third Presidency 
Magistrate, George Town, Madras, dated 
4th May, ly2.), in Application No. 3172 
of 1925. 

Mr. V. L. Elhiraj, for the Petitioner. 

Mr. K. P. Krishna Menoti, for the Crown. 

Mr. 0. Thanikachalam Chetty, for the 
Accused. 

ORDRR. —This is a criminal revision 
case against the order of the Presidency 
Magistrate dismissing a complaint under 
8. 203, Cr. P. 0. The chief ground of attack 
is that the Magistrate has ignored the 
proper procedure under ss. 202 and 203 and 
adopted a procedure for which there is no 
warrant and which is in many ways open to 
objection. 

It appears that the procedure is one which 
has been for many years in practice in that 
Court. It is that when a complaint is put 
in and sworn to, the Magistrate without 
hearing the complainant’s case or his 
witnesses issues notice to the accused to 
appear and show cause against the issue of 
process, hears what the accused has to say, 
examines any witnesses he wishes to have 
examined and then decides whether the 
oorpplaint shall be received or not, 

21 


It is argued that this procedure is justified 
by s. 20.'. It may be said that it is not prohi¬ 
bited by the letter of that section but it is 
clearly contrary to the spirit of that section 
and to the general principles of the Code. 
Section 202 clearly implies that an accused 
is not to be troubled unless the Magistrate 
is first satisfied that the complaint is prima 
facie true, and, therefore, a case is made 
out which the accused must rebut. To call 
upon an accused to appear and disclose his 
defence before the Magistrate has satisfied 
himself that the complaint is prima facie 
true is contrary to the spirit of the whole 
procedure of criminal trials. It is no justi¬ 
fication to say that the accused is willing to 
adopt that procedure because if he refused 
to adopt it he will do so at hie peril and the 
Magistrate would at once conclude that 
there was a good case against him. It is a 
procedure most unfair to the accused. He 
is in effect compelled not only to state, but 
to substantiate his defence, before the pro¬ 
secution has substantiated any case against 
him, and this is the exact opposite of the 
principle underlying the prescribed pjo- 
cedure. It is not until the prosecution case 
has been fully and thoroughly put forward 
and tested by cross-examination that the 
accused is to be called upon to put forward 
his defence. Under the procedure now 
adopted if the Magistrate rejects the defence 
and considers that there is a case to go on 
with, then the accused has to put his case 
forward before a Magistrate who has already 
rejected his defence. From this point, of 
view alone the procedure is indefensible. 

It is no less unfair to the prosecution. 
The result, I suppose in a majority of 
cases is that the complaints are thrown 
out without the complainant having been 
allowed to put forward his full case at all 
The Magistrate accepts the defence before 
he knows what the full prosecution is 

The meaning of s. 202 is perfectly clear 
It is that the accused is not to be called upon 
to appear unless and until the Ma^istr.te 
has satisfied himself from the complainant 
and his witnesses that there is a prima 
facte case against him. 

This procedure has been condemned by 
this Court so far back as 1912 in Shril 
Meeran Sail v. Ratnavelu Mudahi fn 
Bakewell, J., remarks: ^ ' 

"It appears to me that the object 
procedure prescribed bv Oh 
is entitled of complaints toMorr; «•’ 

tl) 21 luci. C«. 703;"37 M « 
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the separation of unfounded from sub¬ 
stantial cases at the outset, and to prevent 
innocent persons from being brought into 
the Police Courts and subjected to the 
annoyance of frivolous charges '* 

See also Cr. R 0. No. 1*23 of 1925, which 
is hl-o a case from the Presidency Magis¬ 
trate's Court. 

Such a practice has frequently been con¬ 
demned by the Calcutta High Court. 
Bee Baidya Nath Singh v. Mvspratt (2), 
Bhim Lai Sah v. Bisa 6ingh (3), Bolai Lall 
V., Pashupati Chatterjee{4)y Chandi Charan 
Mitra V. Manindra Chandra Roy (5} and 
Bachoo Mia v. Anwar Nabi (6). 1 note that 
the decision in Baidya Nath Singh v. Mns- 
pratt (2) has been dissented from by a Single 
Judge in Jnt/ie maiter of petition of Dukhi 
Kewat (7). This latter Cise and In re Tuka- 
ram Udaram (8j, are the only cases that the 
respondent has been able to put before me 
in his favour. In In re Tukaram Udaram 
(7) the point was whether the issue of 
process to the accused for the purpose 
of enquiry under s. 202 meant that the trial 
had begun and the propriety of the issue of 
that process was not discussed. 

The ruling of this Court in Sheik Meeran 
Saib V. Ratnatelu Muddy (1) so far back 
as I9l2, referring to the procedure in the 
piesidency Magistiate’s Court, does not 
seem to have had any elTect in putting a 
stop to this practice, it is time, therefore, 
that this uudesiiable practice should cease 
and it will not cease until the Magistiafes 
are in eacli case compelled to do over again 
what they have done improperly. 

1 am of opinion that the complainant 
has not had a fair hearing of his case, 
that he is entitled under s. 202 to have that 
case reconsidered and I remand the case 
for that purpose, I reverse the Magistrate’s 
order and direct him to re-hear the com¬ 
plaint. It is hardly necessary to add that 
the statement of the accused aud his 
witnesses which have been now taken can¬ 
not be treated as evidence at the re-hear¬ 
ing. 

V. N. V. 0>derset aside. 

(2) I t U, 141; 11 Ind. Jur. 226; 7 Ind. Dec (n s.) 1»3 
IS lud, Cas. 3i5; 4U O 444; 17 0. W. N. 2‘JU: 14 
Cr. L. J. 57. 

^4) Ind. Cas. 828; 21 C. W. N. 12<; 17 Cr. L. J. 
3ti6: 25 C L. J. C06. 

(5, 72 Ind. Cas. 173; 27 C. W. N. 196; .36 C. L. J. 
414- A 1. K. lH-3 Cal. l!»S; 24 Cr. L. .1. 3.33. 

h\) nt Ind. Cas. 44ii: 30 C. W. N. 312; 20 Cr. L. 
J .0 *: A. 1. K l:'25 Cal. 576. 

(I) 26 A- 121; 3 A. b J. 221; A. W. K. (lUOG; 76; 
aC'i. L. J. 327. 

^8; 6 Bom. L. 1C 91; 1 Cr. L. J. 102. 


LAHORE HIGH COURT. 

CiiiiiiNAL Appeal No 14ioFl926., ■ 

May j3, 1926. 

Present .-—Mr. Justice Broadway and 
Mr. Justice Zafar Ali. 

MUZAFKAR—AccUc^ed—Appellant 

vcvsxt s 

EM PEIlO R - REPFONDENT. 

Evidence Act (I of 1872), $. S2—Dying declaration, 
value of. 

A dying declaration made at a time when the person 
making the same was well aware of the fact that 
the accused Imd been named as the actual assailant 
does not carry any weight. 

Appeal from an order of the Sessions 
Judge, Sargodha, dated the 21st January, 
1926. 

Mr. M.L. Pwri, for the Appellant. 

Mr. Des Raj Sawhney, Public Prosecutor, 
for the Respondent. 

JUDGMENT. 

Broadway, J.—Muzaffar, son of Nur 
Khan, has bteii convicted of having caused 
the death of Alam Khan and under s. 302, 
Indian Penal Code, has been sentenced to 
death. He has preferred an appeal and 
the case is also before this Court under 
s. 374, Or. P. C., for order as to the con¬ 
firmation or otherwise of the death sen¬ 
tence 

'I’ho faots are simple and have been 
detailed in llie judgment of the learned 
Sessions Judge. At 9 a. m. on the 21st 
August, 1925, Musammat Alo, wife of Alam 
Khan, reported at the Police Station, Mitha 
Tiwana, to the following effect. She said 
that she and her husband bad been sleeping 
on the previous night on separate charpais 
in her dhapri and that at about 11 P. M. 
Muzaffar and Saadullah, sons of Nur Khan, 
had come into the dhapri and that Muzaffar 
had struck Alam Khan a blow with a 
hatchet. She went on to say that she 
went to the assistance of her husband and 
had been pushed away by Muzaffar after 
which both the culprits had made off. On 
her cries Ghularn Muhammad, Wa]ia,Sola- 
tha and oihers reached ihe spot. She had 
then repoited the nailer to Buti chouki^ 
dor and had gone wiih him to Malik 
Sikandar Klian, Zaildar of Hadaili, early in 
the morning and told him what had occur¬ 
red. He sent her with the chaukidar to 
the Police Station and his sarhorah to the 
spot. It will be seen from this report that 
hivsaihmot Alo claimed to be an eye-wit¬ 
ness. The Police went to the village and 
there made the usual enquiry. Walia, son 
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of Ali, and Ghulam Muhammad, son of 
Muhammad, were examined by the Police, 
th .0 forni6r clairn6d to hav6 been aroused 
pa by hearing Musammat AIo’s cries, where- 
i^on he had rushed to the spot and seen 

the two persons named running away. He 
had pursued them, but on being threaten¬ 
ed, returned. Ghulam Muhammad pro¬ 
fessed to reach the spot, just as Walia, had 
returned from the pursuit. The deceased 
Alam K.han also is recorded as having told 
the Police that MuzatTar and Saadullah, 
sons of Nur Khan were his assailants, Mu- 
zafrar striking him a blow with a hatchet. 
Alam Khan was sent to the hospital where 
he died on the 4th September, 1925. Before 
his death on the 2i#th August, 1925, Alam 
^han 8 statement was recorded by the 
.Naib-Tahsildar. In that statement he stated 
^at he recognised Muzaffar son of Nur 
Khan and had come to know that the 
other man was Siadullah. At the end of 

the statement he stated that he identihed 
both. 

This is practically all the evidence on 
the record and this evidence has been 
considered unreliable as far as Saadullah 
is concerned and Saadullah has been acquit¬ 
ted. Of the four Assessors, three are of the 
opinion that the case was doubtful against 
both the persons. One of the Assessors 
gave it as his opinion that Muzaffar was 
guilty. 

Admittedly the attack on Alam Khan 
was made on the night after amawas, that 
is to say, that the night of the occurrence 
was about the darkest in the month. It is 
extremely unlikely that Alam Khan could 
have identified his assailants It has to be 
borne in mind that only one blow was struck 
and it was that blow that probably awoke 
Alam Khan. The possibility of bis identi¬ 
fying his assailants is a remote one. Musam- 
mat Alo said that she was awake, but to 
my mind it is extremely unlikely that she 
is correct as the probability is that she was 
aroused by hearing the sound of the blow 
given to her husband. 

The learned Sessions Judge has dis¬ 
believed the evidence of Walia for very 
good reasons. It is perfectly evident that 
the story he now states is not the story 
that he first gave to the Police. Ghulam 
Muhammad is related to the deceased and 
doubtless he arrived on the scene soon 
after Musammat Alo had raised the hue 
and cry. His evidence, however, depends 
entirely on that of Musammat Alo. 


V, BMPskoB. 
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No motive for the attack was given in the 
initial report. The motive set out at the 
trial is that some fortnight before this 
occurrence a mare belonging to Kalu, the 
son of the deceased, bad gon astray. On 
the 13th August. 1925, Kalu made a report 
at the Police Station in which he said that 
he ‘suspected’ that the mare had been 
‘criminally misappropriated’ by Muzaffar 
^d Saadullah. sons of Nur Khan, and 
Khanan and Ghulam Muhammad. When 
questioned about this at the trial, Kalu 
stated that there was no previous enmity of 
any kind between the parties and that 
these men were named simply because “ we 
had a belief that no one else would dare 
steal our mare.” Musammat Alo has ad¬ 
mitted that she did not know that any 
persons other than Muzaffar and Saadullah 
had been suspected of misappropriating 
the mare. It has been urged, I think with 
some force, that when Musammat Alo was 
aroused she recognised no body, and jump¬ 
ed to the conclusion that her husband’s 
assailants must be the same as those con¬ 
cerned in the disappearance of the mare. 

It IS significant that Buti chaukidar who 
was the first official of any kind to be told 
of the occurrence has not been examined. 
ihe zaildar to vvhomMusammat Alo report¬ 
ed the niatter before going to the Police 
btation has also not appeared in the wit¬ 
ness box. 

I cannot place any reliance on the dyinff 
declaration as by the time it was rnadi 
Alani Khan must have been well aware of 
the fact that the appellant had been named 
as the actual a-sailant. 

Having regard to the fact that the motive 
for the alleged attack is very weak, that 
the night was a very dark one and that 

.'i^likely that Musammat 

Alo could have identified her husband’s 

assailants and that important witnesseshave 

examined, there is considerable 

doubt m my mind as to the guilt of thl 

Zafap All, J,-i agree. 

Appeal accepted. 
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MADRAS HIGH COURT. 

Criminal Ai'Pbal. No. 331 op 1926. 
September 22, 1926. 

Present: —Mr. Justice Wallace and 
Mr. Justice Madhavan Nair. 

In re P. NATES A MUDALIAR— 
Accused—Appellant. 

Madras City Municipalities Act of 1010), s. 28S 
—'AiacAtnert/', meaning of—Permission of Commis¬ 
sioner. for erection of machinery, necessity for — In¬ 
terpretation of Statute—Margbial note. 

An elentric mytor-driving mill ^Yhich einits dis¬ 
agreeable odours and produces considerable noise is 
‘machinery* for the erection of which permission from 
the Commissioner is necessary. 

For the application of s. 288 of the Madras Ciiy 
Municipalities Act it is not necessary that the machi¬ 
nery must be a nuisance. 

The question whether a machinery is or is not a 
nuisance is one for the Commissioner alone, and if 
he finds that it is a nuisance he may refuse permission 
altogether. 

It is not a legitimate canon of construction to refer 
to the marginal note for the purpose of construing a 
section. 

Appeal against an order of the Court of 
the Presidency Magistiate, George Town, 
Madras, in Case No. 30,903 of the Calendar 
for 1924. 

Mr. P. Sankai'anai'ayanaf for the Appel¬ 
lant. 

The Crown Prosecutor, for the Crown. 

JUDGMENT.—The appellant has been 
convicted of erecting without the permis¬ 
sion of the Commissioner of the Madras 
Municipal Corporation, machinery by the 
use of which smell, noise, vibration, etc., 
are produced. This is an offence by virtue 
of PS. 2b8 and 357 and Sch. VII of the Act. 
Admittedly he has put up an electric motor¬ 
driving mill and the evidence shows that 
this machinery emits disagreeable odours 
and produces considerable noise. 

It is contended tliat this is not machinery. 
This contention deserves no considera¬ 
tion. 

xsext, it is urged that the appellant had 
only substituted this motor for an oil engine 
for which he had taken out permission. But 
even so, it is obvious that he had erected 

this machinery. 

Finally, it is urged that the machinery 
is nnt a nuisance. But that is no defence 
t o tlie case. The wording of s. 2d8 is plain 
that the question whether the machinery 
is or is not a nuisance is one for the Com¬ 
missioner alone, and if he finds that it is a 

nuisance he may refuse permission altoge¬ 
ther. Whether it is a nuisance or not a 
imigapco is immaterial, permission has to 
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be obtained in either case and may he 
withheld in the former case. 

It is, however, brought to our notice that 
one learned Judge of this Court has in a 
ruling reported ia In re. Smith <,!) taken a 
different view, namely, that it must be 
proved that the machinery is a nuisance 
before any part of the section comes into 
operation. With all deference we are unable 
to agree with this view. To hold so would 
result in this, that the section empowers 
the Commissioner to grant a license for 
what is a public nuisance and what he 
himseif considers a public nuisance. The 
learned Judge was constrained to support 
his reading of the section by referring to 
the marginal note, but it has been fre¬ 
quently held that that is not a legitimate 
canon of interpretation—see the Privy Coun¬ 
cil case in Balraj Kunwar v. Jagatpal Singh 
(2). The section as it stands is to our 
minds perfectly plain; any one erecting 
machinery must get the permission of the 
Commissioner (whether permission is equi¬ 
valent to license is a matter which we need 
not consider in this case) and the Com¬ 
missioner may refuse permission if the 
machinery in his opinion constitutes a 
nuisance to the neighbourhood. The section 
is a very salutary one in the interests of 
the general public. We can, therefore, see 
no reason to interfere and we dismiss this 
appeal. 

V. N. V. Appeal dismissed, 

(B 81 Ind. Cas. 72; 45 M. L. J. 731; 18 L. W. 879; 
33 M. L. T. 185; A. I. U. 1924 Mad. 389; 25 Or. L. J. 

024 . ‘p 

(2) 26 A. 303 at p. 406; 8 C. W, R 699; 1 A- L. J* 
381; 7 0. 0.248; 31 1. A. 132; 8 Sar. P. 0. J. 639 
(P- C.) 


LAHORE HIGH COURT. 

Criminal Appeal No 817 of 1926. 

November 4,1926. 

Present: —Mr. Justice Fforde and , 
Mr. Justice Addison. 

ABDUL GHANl— Accused—Appellant : 

EMPEROR— Respondent. 

Penal Code {Act.XLV of 1800), $.302 —Murdfi)'— 
Cii’cnmstaitces under which murder committed not cleat 
—Co^yictiou, legality of. 

It 13 unsafe to convict a person of murder where 
the circumstances under which it has been committed 
ore not very clear and are somewhat mysterious and 
the charge has not been clearly brought home to tba 
accused, [p. 325, col. 2.] \ 
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Criminal appeal from an order of the 
Sessions Judge, Karnal, dated the iOth 
July, 1926. 

Mr. Shamair Ckandt toT the Appellant. 

Mr. H. C. Sonif for the Government Advo¬ 
cate, for the Respondent. 

JUDGMENT. 

FfordOs J. —Shakur, Bullan and 
Mahbub and the appellant Abdul Ghani, 
have been tried together for the murder 
of one Mubin. Shakur, Bullan and Mahbub 
have been acquitted and Abdul Ghani has 
been convicted, the four Assessors disagree* 
ing with the learned trial Judge. 

The facts are that on the 14th April, 1925, 
Mubin was found between 7 and S p. m., 
lying dead in a hut of grass which had 
been set on fire. A gun was lying between 
his legs. The medical evidence is that he 
probably died from a gun shot wound fired 
close to the left side of the neck in front, the 
shot emerging at the left parietal region. 
There is some discrepancy between the 
Crown witnesses as to whether this parti¬ 
cular gun had actually been fired or not 
or even whether it was capable of being 
fired at all. The Sub-Inspector of Police 
who made the investigation was of opinion 
that the gun could have been dred whereas 
the medical witness who was not an expert 
qualified to give an opinion with regard to 
this, volunteered that, judging from the 
condition in which he saw it he was of 
opinion that it could not have been fired. 
It must be borne in mind, however, in con¬ 
sidering this evidence that the gun had 
been lying in a hut which had been burnt 
by fire and which had also had water 
thrown over it. It seems hardly possible 
to state what was the condition of that 
weapon before it was exposed to both fire 
and water. 

The evidence on which the appellant has 
been convicted consists mainly of state¬ 
ments made by witnesses, suggesting that 
his demeanour was somevviiat too calm 
when attention was drawn to the fact that 
his hut of grass was burning. One of these 
witnesses had not made his statement to 
the Police until ten days after the event. 
In any event it seems to me that quite a 
disproportionate weight has been given to 
this class of evidence. After all, if a man 
sees, his hut of gra^a more or less in full 
possession of flames it is hard to under¬ 
stand, when it is obvicus that he could do 
nothing to put the liames out why he 
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should not have remained calm. It de¬ 
pends a good deal upon the temperament 
of the man but it is largely upon bis 
demeanour as testified to by these witnesses 
that the learned Judge has based his con¬ 
viction. 

The motive alleged is that the deceased 
who was a servant of the appellant had had 
perverted intercourse with a boy 6addiq 
and that after some time the boy contracted 
the same type of intimacy with the appel¬ 
lant, and that thereupon the deceased 
retaliated by committing an unnatural 
offence with Akbar, the nephew of the 
appellant. Owing to these circumstances 
it is suggested that the appellant murdered 
Mubin. The learned trial Judge has 
found and after carefully examining the 
entire evidence we consider he has found 
rightly that this motive has not been 
established. 

Mr. Shamair Chand, for the appellant, 
has suggested that the nature of the w ounds 
upon the dead man, and the fact that he 
is proved to have quarrelled with his wife 
and not visited his house for several months 
coupled with the fact that on the morning 
of the Id celebrations he was seen going 
about bare-headed would suggest that he 
had committed suicide. 

Whether he was murdered or whether 
he committed suicide, we are satisfied upon 
the evidence in this case that his death 
has not been legally brought home to the 
appellant. The learned trial Judge in 
sentencing the appellant to transportation 
for life instead of to the death penally 
gives his reasons for so doing in the follow¬ 
ing terms. “As however the circumstances 
under which the murder was committed 
are not very clear and are somewhat mys¬ 
terious, I do not think the case is one in 
which the sentence of death should be 
passed." In other words the learned trial 
Judge seems to have come to the conclusion 
that as the charge of murder had not been 
clearly brought home to the appellant it 
would be safer to sentence him to tansporfa- 
tion lor life than to sentence him to be 
hanged. The conviction is clearly not 
sustainable and must be set aside. 

I would, accordingly, accept the appeal 
set aside the conviction and sentence and 
direct that the appellant b' setae libfrt/ 

Tliere is also a ravi-ioa applicaiiou for 
enhaacing lue sentence. No Ootlv app a, 
to support tills application and in view o® 
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above conclusion this application must complainant’s evidence vyas closed, his 

T Pleader was present and the case was post- 

Addison, J, I concur. ed at an unusual hour and Krishnan, J:, 

Appeal accepted. might well have held that the order under 


MADRAS HIGH COURT. 

Criminal Revision Cask No. 181 of 1926. 

(Criminal Revision Petition No. 163 

I OF 1926.) 

July 22, 1926, 

Presevt :—Mr. Justice Raraesara. 

GOLLA PULLAMMA— Complainant— 

Petitioner 

versvs 

SANJIVI REDDT —Accused—Respondent 

Cr. P. C. (.Icf V of ISOS), s. 247—Dismissal of co?n- 
plaint for default of complainant—Discretion of Court 
— Revision—Interference by High. Court. 

The High Court will interfere in revision with an 
order dismissing a complaint under s. 247 of the Cr. 
P. C., only in cases where it fin<ls that the Magistrate 
has exercised his discrelion improperly. 


s. ^47 of the Cr. P. 0 was not a proper 
order. But these cases resemble more Venh 
katarama Aiyar v. Sundaram Pillai (3) and 
Nagarambilli Tankya v. Malta Jagannatha 
(2), It is true that in view of the fact th^jt 
there were six adjournments (none of them 
at the instance of the complainant) one feels 
some sympathy with the complainant, but 
still, it is difficult to say on the facts that 

the Magistrate exercised his discretion im¬ 
properly. It is true he is not bound' to 
wait the whole day. He might have waited 
for some time more. 

I am not to be taken as holding that the 
High Court has no power to interfere with 
an order under s. 247 of the Or. P. G , in re¬ 
vision. If the order is improper the High 
Court can interfere. The petition is dis¬ 
missed. • ' " 


Petition, under ss. 435 and 439 of the 
Cr. P. C , 1898, praying the High Court to 
revise the order of the acquittal of the ac¬ 
cused, dated 26th January, 1926, of the 
Second Class Magistrate, Atmakur, in C. C. 
No. 302 of 1926. 

Mr. D. Somayya, for the Petitioner. 

The Public Prosecutor, for the Crown. 

Mr. V. Kothandaramayya, for the Accus¬ 
ed. 


ORDRR. —This is a case in which one 
has the feeling that an accused who de¬ 
serves to be punished for his audacious con¬ 
duct has escaped by an accident. In this 
respect, it is similar to/n ?'c Sinnu Goun- 
dan (I), Nagarambilli Tankya v. ^fatta 
Jagavnatha (2) and Venkatamma Aiunr 
V. Sundai'avi Pillai (3; and Ottavu Sub 
hiah V. Anukotih ah (4)]. The first of these 
cases may be distinguished on the ground 
that it is the District Magistrate who moved 
the High Court and in such a case there 
might well be an appeal against acquittal 
by the Local Government. In all the other 
cases, the complainant sought the assistance 
of the High Court. 


In Cr. R. 0. No. 428 of 19?5 [Ot- 
tavu Suhbiah v. Tvukotihinh (4)] the 

M) 2.‘>> Ind. Cns. m: 3fi M. 1028; 2G M. I., J. 160- 
(191 n M \V. X. 27:1; l.> Cr 
(2. 9; liid. <’as fi>2; 27 Cr. L. J, 98*^; AIR 1020 
Mad. 1U09; 19 .M. 883; (1920) Ai. W. N. 028; 24 I. \V 


G()9. 


(.3) Tnd. 
A. i K 192.3 


r*is 89.3; 
Mad. 13;); 


17 T.. 
21 ('r 


W. 220; 44M. L. J. 119- 
L. J. 469. 



V. K. V. Petition dismissed, 

z. K. 


LAHORE HIGH COURT. 

Criminal Appeal No. 891 op 1926. 

November 3, 1926. 

Present: —Mr. Justice Pforde 
and Mr Justice Addison. • 

A RJ AN— Accused—Appellant 

versus 

EMPEROR— Respondent. 

Criminal trial —.Ifotivft as basis for conviction. 

Motive in itself is quite inadequate to sustain a 
conviction unless there are other grounds upon which 
it could rightly be had. 

Criminal app^^al from an order of the 
Sessions Judge, Karnal, dated the 3rd 
August, 1926. 

Mr. Shamair Chand, for the Appellant. 

Mr. R. C. Soni, for the Government Ad¬ 
vocate, for the Respondent. 

JUDGMENT. 

Ff^opde, J.— The appellant Arjan was 
tried with seven other persons for the 
murder of one Parbhii. The other seven 
persons have been acquitted and theappe)^ 
lant has been convicted and sentenced to 
transportation for life. 

It is alleged that Arjan ma-Ie a karewa 
mairiage with a certain Jiwani 

who is the step-mother of the murdered 
j’ourh, ami the motive, for the murder is 
said to be the desire of Arj.an lo get t rid 
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of the boy in order that Musammai Jiwani 
should get possession of the whole of the 
land thereby giving the appellant an oppor¬ 
tunity to benefit. 

On the morning of the 27th May, 1924, 
the body of the deceased was found partly ’ 
burnt and with a hole in the nect in 
which were pieces of metal. On the day 
that the corpse was discovered the appel¬ 
lant made a statement at the Police Sta¬ 
tion, the material part of which is in these 
words:—*1, Arjan, with Ind Raj Lambardar 
went to the spot and found him, Parbhu, 
dead. I up to now have no suspicion about 
the death, nor am I able to know how the 
death has come about ” It is upon this 
statemsnt coupled with the fact that the 
appellant was in a pvosition to gain by the 
death of Parbhu, that the conviction against 
him has been mainly based. The learned 
Sessions Judge interpreted this statement 
to read as a report that Parbhu had com¬ 
mitted suicide. A number of witnesses 
have been produced including an informer, 
but none of the^e witnesses have been be¬ 
lieved by the trial Judge with the excep¬ 
tion of one Gopala, prosecution witness No. 
5. Some of these witnesses state that Arjan 
made a confession to a panchayat. This 
evidence has been quite rightly rejected 
by the trial Judge. Other witnesses say 
that they saw Arjan in the company of six 
or seven other persons conveying the body 
of the murdered man in a cart, and deposed 
to certain remarks made by Arjan. This 


the learned Sessions Judge relies upon 
Gopala is his imnression that Gopala had 
in fa'jt given evidence at an earlier date. 
This impression the learned Trial Judge 
gathers fro n a question put in cross-exa¬ 
mination by Gopala to Arjan in a previous 
civil litigation in which Arjan was a wit¬ 
ness for the other side. This question sug¬ 
gests that Gopala had given some evidence 
against Arjan before the Police in the 
earlier investigation of this case. No evi¬ 
dence is produced to show that Gopala 
did in fact give such evidence, the nature 
of the evidence is not even hinted at, and 
yet upon this alleged statement in a civil 
case not properly proved, the learned Ses¬ 
sions Judge has apparently come to the 
conclusion that Gopala had in fact given 
evidence of an incriminating nature against 
the appellant It is quite obvious that such 
a presumption cannot be drawn. The re¬ 
sult is that Gopala’s evidence should have 
been treated in precisely the same way 
as that of the other witnesses whose evi¬ 
dence has been rightly rejected. 

The only thing which remains ia the 
fact that the appellant does stand to gain 
by the death of the murdered boy. But 
in most cases of death somebody stands 
to gain, and all that can be said ia that 
there is some motive for Arjan to get rid 
of the boy. The motive in itself is of course 
quite inadequate to sustain a conviction 
unless there are other grounds upon which 
it could rightly be had. 


evidence also with the one exception I have 
referred to, has not been accepted by the 
learned Sessions Judge, and in my opinion, 
has been rightly rejected. None of these 
witnesses came forward to give any infor¬ 
mation as to the death of the deceased 
until the 17th January, 1926, upon a second 
enquiry, the first enquiry having taken 
place immediately after the body had been 
discovered. Moreover, these witnesses did 
not come forward until a punitive Police 
post had been established in their village 
for more than a year, and it was only 
when the Superintendent of Police promised 
to remove the Police post upon condition 
that the murder was traced, that any evi¬ 
dence was procurable. Under these cir¬ 
cumstances the learned trial Judge has 
quite rightly refused to accept the testi¬ 
mony of the nature giveu under the con¬ 
ditions under which it had b^eri elicited 
with the exception, as I have already said, 

oj ^the evidence of Gopala, The reason why 


iiie uiiier grouna 


- ^ —. — ^ UllO 

trial Judge is the statement at the *i/iana 
to which I have already referred. As I 
have said the learned Sessions Judge re¬ 
gards it as a highly incriminating docu¬ 
ment owing to the fact that he reads that 
statement as being a report by Arjan that 
the deceased had committed suicide, where¬ 
as it was perfectly obvious that he could 
not have killed himself in the manner in 
which he was obviously killed and subse- 
quently burnt his own body. All that the 
appellants statement, in my opinion 
amounts to is this: that he had found the! 
deceased’s body, and that he had no sus¬ 
picion as to how his death was broueht 
about or as to who had caused it. It is of 
course a fact that he did not give a des- 
criptnu of the condition of the Ldy wS 
circumstance may rightly be commented 

I'l “w i:;'i rr,: 
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fact that the Police themselves would na¬ 
turally goto the scene and see the condi¬ 
tion the body was in, it was really unne¬ 
cessary for the appellant to give a detailed 
description of the body and the omission 
to describe its condition was in no way 
important. The approver’s evidence has 
been rejected for very sufficient reasons, 
which are set out in the learned Sessions 
Judge’s judgment. 

There remains no other evidence to base 
a charge of murder upon. I may point out 
that the Assessors were unanimous in com¬ 
ing to the conclusion that the case had 
not been proved against any of the persons 
on trial. For the reasons given I am of 
opinion that the case has not been estab¬ 
lished with that reasonable certainty which 
the law requires, and I would accordingly 
accept the appeal, set aside the conviction 
and sentence and direct that the appellant 
be discharged from custody. 

Addison, J*— I concur. 

R. L. Apptal accepted. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 73 op 1926. 

(Ckiminal Revision Petition No. 66 

OF 1926) 

May 6, 1926. 

Present :—Mr Justice Devadoss. 

CHINNAMMAL— Complainant— 

PEriTlONBn 

versus 

KONDA REDDl and oihbrs—Accused 

— R KhPONf)ENTS. 

Cr. P. C. (/let Vof 1808), * BOO—CommiUaltoStasioms 
--Dulu of Commillino )lagistrate. 

In all Sessionfl cases it is for the Sessions Judge 
to weigh the evidence and come to a conclusion. Ihe 
committing Court has only to see whether there is 
evidence which, if believed, would sustain a conviction. 
It is not its function to consider the probabilities and 
the evidence in tlio case as if it is a trying Court. 

Petition, under ss. 435 and 439 of the Cr. 
P. C., 1898, praying the High Court to 
revise the order of the Court of Session, 
North Arcot at Vellore, in Cr. R. P. No. 8 
of 1925 (0. C. No. 137 of 1924. on the 
file of the Court of the Sub-Divisional 
Magistral e, Tiruvannamalai.) 

Mr. Ethiraj, for the Petitioner. 

Messrs. V. N. Kvppa Rao and P, Viswa- 
naiha lyer, for the Respondt'nts. 

Mr. P. S. Vaz, for the Public Prosecutor, 
for the Crown, 


ORDER. —This is an application fo 
revise the order of discharge by the Sub- 
Divisional Magistrate of Tiruvannamalai. 
The deceased was almost beaten to death 
and there were as many as 30 injuries on 
his person. He made a statement as 
regards the occurrence. There is a volume 
of evidence in the case which if believed 
would BURtain a conviction at least under 
s. 304 or 326, Indian Penal Code. The Sub- 
Magistrate who heard the case ought to 
have committed the accused to the Court 
of Sessions as in all Sessions cases it is 
for the Sessions Judge to weigh the evi¬ 
dence^ and come to a conclusion. The 
committing Court has only to see whether 
there is evidence which if believed would 
sustain a conviction. It is not the function 
of the committing Court to consider the 
probabilities and the evidence in the case 
as if it is a trying Court. A great deal of 
reliance is placed upon the medical evi¬ 
dence, but I do not want to say anything 
which might prejudice one side or the 
other. But it appears that the medical 
evidence is not such as should be accepted 
without careful investigation of the facts 
of the case. I think in these circumstances 
the order of the Magistrate discharging the 
accused should be set aside and the 
accused should be committed to the Court 
of Sessions. I, therefore, direct the Magis¬ 
trate to restore the case to his file and 
commit the accused to the Court of 
Sessions. The trial will be held by the 
Sessions Judge of Chittor iria.^much as 
the Sessions Judge of North Arcot has 
dealt with the case in revision. The 
Magistrate will release the accused on bail 
pending the trial in the Sessions Court. 

Bail on the same terms as before. 

V. N. v. Commitment ordered. 


LAHORE HIGH COURT. 

Ckimjnai. Appeal No. 84*. op 1926. 

Novtinber 2,1926. 

Present :—Mr Justice Harrison and 
Mr. Justice Dalip Singh. 

MANI Ram— Accused—Appellant 

lersvs 

EMPEROR— Respondent. 

Penal Code. (Act XLV of 1860), 3 . 8 I,^Un 80 undnes 8 
of mind, definition of^ Evidence of unsouTidnesa of 
mind, what constiivtes. 

The mere co-existence of the five cireumstuicea 
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namely, (1) the absence oi anv motive, (2) absence of 
secrecy, (3) multiple murders, (4) want of pre- 
arrangement, and (5) want of accomplices, is not 
Butficient by itself to prove unsoundness of mind 
within the meaning ofa. 81, Penal Code. The law 
requires proof of incapacity to realise the nature of 
the act, and presumes that where a man's mind or 
his faculties of ratiocination are su^icisntly clear to 
apprehend what he is doing he must always be pre¬ 
sumed to intend the consequences of the action he 
takes. 

A man may be suffering from Insanity in the sense 
in which the words would be used by an alienist but 
may not be suffering from unsoundness of mind within 
the meaning of s. 81, Penal Code. 

Criminal appeal from an order of the 
Sessions Judge, Karnal, dated the 6th July, 
1926. 

Mr. Shamair Chandy for the Appellant. 

Diwan Ram Laly Assistant Legal Remem¬ 
brancer, for the Respondent. 

JUDGMENT. —The facts of this case 
are absolutely clear and Counsel does not 
question the correctness of the evidence by 
which they are proved. 

One Mani Ram a man of 50 years of age 
murdered four persons with a gandasa in 
rapid succession. These were his two 
nephews aged 4 and 12, Musammat Balam 
Kaur the wife of his neighbour aged 30, 
and her boy Fatta aged 4. One Ram Sarup 
was passing the house of ICirpa, the 
neighbour, and on hearing cries went in and 
saw Mani Ram striking Musimmat Balam 
Kaur with a gandasa. He said “0 butcher, 
what are you doing?” On this Mani Ram 
dropped the gandasa and ran away, and 
was caught with theassistance of Sheo Datt 
and Hardat Singh. On going into the 
room where the corpse of Musammat Balam 
Kaur was lying Fatta her child was found 
murdered and Rim Kishan the younger 
nephew of Mani Ram was lying seriously 
wounded. This boy was taken to Hospital 
where he died and stated before his death 
that his uncle had killed him. When they 
were ready to start for the thana a remark 
was made that Sarupa, the elder son of the 
brother Sri Ram was also missing and the 
accused volunteered the information that 
he had murdered him and thrown him into 
Nathuwali Johri where he was found 

Sucharethe facts and theonly point agi¬ 
tated before us is that the very nature of the 
acts committed establishes that Mani Ram 
must have been suffering from ‘‘unsound¬ 
ness of mind,” in the sense in which the 
words are used in 8 81 of the Indian Penal 
Code. Four witnesses were produced for his 
defence but their evidence is of no value, 
and Counsel urges that the conduct of 


Mani Ram coupled with the presence of the 
five circumstances detailed both in Lyon's 
Jurisprudence and Modi’s Jurisprudenca 
leads to the irresistible conclusion that he 
was suffering not only from paralysis of the 
willbut also from paralysis of the mind in the 
sense that he was incapable of knowing 
the nature of the act or that he was doing 
what was either wrong or contrary to law. 
These five circumstances are:— 

1. The absence of any motive. 

2. The absence of secrecy. 

3 Multiple murders. 

4. Want of pre-arrangement, and 

5. Want of accomplices. 

These five circumstances all do exist in 
this case, but Counsel has been unable to 
satisfy us that the rnere presence of these 
five circumstances fulfil the requirements 
of 8. 84 of the Indian Penal Code. The 
words there used are very clear, and it is a 
common place that a man may be suffering 
from insanity in the sense in which the 
words would be used by an alienist, but 
may not be suffering from unsoundness of 
mind as defined in s. 81. The law recognises 
nothing but incapacity to realise the 
nature of the act, and presumes that where 
a man’s mind or his faculties of ratiocina¬ 
tion are sufficiently clear to apprehend what 
he is doing he ;must always be presumed 
to iotend the consequences of the action he 
takes. It is perfectly clear in this case 
from the conduct of the accused, from the 
fact (hat he dropped the gandasa, from the 
fact that he began to run away, and from 
the fact that he volunteered the informa¬ 
tion that he had murdered the elder nephew 
that he knew what he was doing and that 
what he was doing was wrong. We have 
no option in the matter but to find that 
the accused has wholly failed to establish 
unsoundness of mind. 

We, therefore, dismiss his appeal and 
confirm the sentence of death. 

Appeal dismissed. 
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BOMBAY HIGH COURT. 
FULL BENCH. 

CttiMiNAL Application for Revision 

No. 215 OF 1926 
August 31, 192t5. 

Present: —Sir Amberaou Marten, Kt., 
Chief Justice, Justice Sir Lallubhai Shah, 
Kt., Mr. Justice Fawcett, Mr. Justice Kemp 

and Mr. Justice Mirza. 

NANOO SHEIKH AHMED 
and another—Applicants 

versus 

EMPEROR— Opposite Party. 

Evidence Act (/ of 1872), ss. 25, 125 — Bombay Abkai'i 
Act {V of 1878), ss.Jfl, 1$—Abkari Ofieer exercising 
powers of Police Officer, whether Police Officer-Con- 
fession to such officer, admissibility of—'Police Officer,' 
meaning of. 

Held by the Full Bench.—An Abkari Oflicer, who, 
in the conduct of investigation of an offence punish¬ 
able under the Bombay Abkari Act exercises the 
powers conferred by the Cr. P. C.. 1898, upon an 
officer in charge of a Police Station for the investiga¬ 
tion of a cognisable offence is a Police Officer within 
the meaning of s. 25 of the Evidence Act. [p. 334, 
col. 2.] 

Raphael Perev'a v. Emperor (1), overruled. 

Per Shah and Fawcett, JJ. —The term ‘Police 
Officer’ in s. 25 of the Evidence Act should not be 
read in any strict technical sense but includes an 
officer vested with the powers of the Police by law. [p. 
335, col. 2; p. 336, col. 1.] 

Criminal application for revision from 
convictions and sentences passed by the 
Acting Sixth Presidency Magistrate, Bom¬ 
bay. 

ORDER OF REFERENCE TO A 

FULL BENCH. 

Shah and Fawcett, JJ.— (August 
5 , 1026 ). —This is Jin application in re 
vision by the accused who were charged 
under s. 43, sub-s. (1\ cl. (?), of the Bombay 
Abkari Act (Bom. Act V of 1878), as 
amended by subsequent Acts, read with 
8. 114 of the Indian Penal Code. The 
learned Acting Sixth Presidency Magistrate 
who tried the case, was of opinion, on the 
evidence, apart from the confessions of the 
two accused, which were recorded before 
the Excise Inspector and put in as Ex. F 
in the case, that the story for the defence 
appeared as probable as the story for the 
prosecution; but, relying upon the con¬ 
fessions the learned Magistrate convicted 
tlie two accused and sentenced them to pay 
certain fines. 

Jl was urged before the lower Court, lhat 
the confessions recorded before the Excise 
Ittcpr-f-ior, were not admissible in evidence 
ill view of s. 25 of the Indian Evidence 
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Act. The learned Magistrate, however, 
overruled that objection having regard to 
the recent judgment of this Court in 
Raphael Pereira v. Emperor (L). 

Ths fir-it objection raised on behalf of 
the applicants is that these confessions are 
not altnissible in evidence, as an Excise 
Ofi^er, who is investigating an offence and 
who has all the powers of an officer in 
charge of a Police Station for the investi¬ 
gation of a cognizable offence, as provided 
in s. 41 of the Abkari Act, is a Police 
Officer within the meaning of s. 25 of the 
Indian Evidence Act. It is further con¬ 
tended that, under Oh. XIV of the Cr. P. 
C., confessions must be recorded as requir¬ 
ed by 8. 164 of the Code. In support of 
the contention relating to s. 25 of the Ipdian 
Evidence Act, reliance is placed upon the 
decision in Queen-Empi'ess v. Salemuddin 
Sheik (2). In that case it was held that a 
statement bsfore a choivkidar was not ad¬ 
missible in evidence under s. 25. The 
observations of Garth, G. J., in Queen v. 
Hurribole Chunder Ghose (3), are also relied 
upon as showing that, for the purposes of 
a. 25 of the Indian Evidence Act, “the 
term ‘Police Officer’ should be read not in 
any strict technical sense, but aceprding 
to its more comprehensive and popular 
meaning." The learned Pleader also 
relies upon the view taken by this 
Court in Queen-Empress v. Bhima (4) where 
these observations were referred to with 
approval and where a Police Patel, under 
the Village Police Act in force in the Bom¬ 
bay Presidency, was held lo be a Police 
Officer within the meaning of s. 25. As 
regards the decision in Raphael Pereira 
y. Emperor (1), where it has been held, 
with reference to the provisions of the 
Indian Opium Act, I of 1878 as amended 
by Bombay Act 11 of 1923. that an Excise 
Officer is not a Police Officer within the 
meaning of s. 25, it is pointed out that 
the decision is really based upon the ob¬ 
servations in Ah Eoong v. Emperor (5) and 
that the observations in the Calcutta case 


(1) 97 Ind. Cas. 663; 28 Bom. L. R. 674; 27 Cr. L. J. 

(2) 26 C. 569; 3 0. W. N. 393; 13 lad. Dec. (R. s.) 
065. 

t'h ^ -97; 25 \V. R. Or. 36; 1 Ind. Dec. (s, s.) 

(4) 17 B. 485; 9 Ind. Dec. (n. s.) 315. 

(5) 48 Ind. Caa. 504; 46 O. 411; 22 0. W. N. 834: 28 
0. L. J. 105; 20 Or. L. J, 24, 
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Were made with reference to an Excise 
Officer under the Opium Act of 1878, as it 
stood in 1918. It is pointed out that s. 20 
oi Act I of 1878, as it stood then, was 
substantially different in terms from the 
section as amended by Bombay Act II of 
1923, Section 20 of Act I of 1878, as it stood 
then, was in these terms:— 

“Every person arrested, and thing seized, 
under s. 14 or s. 15, shall be forwarded 
without delay to the officer in charge of 
the nearest Police Station; and every per¬ 
son arrested and thing seized under s. 19 
shall be forwarded without delay to the 
officer by whom the warrant was issued.” 

The learned Pleader for the applicants 
states to the Court that, in spite of the 
search made by him, he has not been able 
to .find any amendment of this s. 20 at the 
date of this decision. We have also tried 
to see whether s. 20 of the Opium Act, at 
the date of decision in Ah Foong v. Em~ 
pzror (5), was as stated above, and we have 
not been able to find any Act either of 
the Indian Legislature, or of the local Legis¬ 
lature in Bengal, altering s. 20. Therefore, 
presumably the decision in Ah Foong v. 
Emperor (5) must be taken to be a deci¬ 
sion with reference to s. 20 of Act 1 of 
1878 as it stood at the date of that deci¬ 
sion. It is pointed out that, when the case 
in Raphael Pereira v. Emperor (1) came to 
be decided, reliance was placed entirely 
upon these observations which must be 
taken to have been made without reference 
to 8. 20 as it stood in the Bombay Presi¬ 
dency at the date of the decision in Raphael 
Pereira v. Emperor (1) as amended by 
Bombay Act II of 1923. It is contended, 
with reference to the section as amended 
and as quoted in that case, that an officer 
exercising powers which are exercised by 
an officer in charge of a Police Station 
under the Or. P. 0. is in substance a Police 
Officer for the purposes of s. 25, having 
regard to the reason of the rule contained 
in 8. 25 of the Indian Evidence Act. 

On the other hand, the learned Govern¬ 
ment Pleader has contended that, apart 
from the confessions, there is sufficient 
evidence in the case to justify the con¬ 
victions. That, however, is a point which 
we have not considered at this stage. 

As regards the point relating to the 
admissibility of the confessions in the case, 
or of the statements made before the Ex¬ 
cise'Tuepector as the learned Government 


rieaaer aescnoea tnem, it is contended 
that though the Excise Officer may have 
the powers of an officer iu charge of a' 
Police Station, under s. 41 of the Bombav 
Abkari Act of 1878 as amended hyT/t 
Xir of 1912, it does not follow thaf he is 
a Police Officer within the meaning of a 25 
He relies upon Raphael Pereira v. Emperor 
(1) and also upon the decisions of other 
Courts which are not reported in the 
Indian Law Reports Series. Without re 
ferring to these other cases, his contention 
m effect, is that an Excise Officer remains 
an Excise Officer even thougn he mav 
exercise all the powers of an officer in 

charge of a Police Station for the purpose 
of investigating an oflence under s 41 anH 

Radian Evidence’Act 

should be strictly construed so as not to 
make it applicable to officers who rf^allv 
are not Police Officers. ^ 

We have considered these respective 
contentions and it is clear that the point 
that arises with reference to the admissibi¬ 
lity of these confessions is one of m-eat 

at present ad- 
ysed, we are not prepared to accept the 
decision in liaphaet Pereira v. Emperor .1) 
M correotJy interpretings. 2o of the Indian 
Evidence Act, or as governing the point 
arising under s. 41 of the Bombay A^ari 
Ac . Ihe wording of s. 20 of the Opium 
Act, as amended by Bombay Act II 
is slightly different from fliat of s 4l 

the Bombay Abkari Act. We feei some 
difficulty in accepting the view that, when 
an Abkari Ollicsr of the rank nreser.K!^ 
by s. 41, sub-s. (1), charged with the com 
duct of inves igation of an offence unX 
the Abka .1 Act, exercises, m the conduct of 
such investigation, the powerA 
by the Or. P. 0, Ie98,^?^^on 
in charge of a Police Btatuon for the 
vestigation of a cognizable offcn^A i. 
not a Police Officer within the 

of s. 25 of the Indian Evidence 

rule laid down m s 9*1 
Evidence Act is one of substaniif 
merely one of form. We do not 
e.\pres8 any opinion on thi* desire to 

stage. We think that the 
to be considered by a Pull 
of its practical iniportLce 

difficuliy that we feel in fnllA 

Pereira v. Emperor (L) Raphael 

lowing question to a Pul] Ben^ch^ 

Is an Abkari Officer 

duct of investigation of ’an offence punish: 
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able under the Bombay Abkari Act, exer¬ 
cises the powers conferred by the Or. P. 
O 18y8, upon an ofi&^er in charge of a 
Police Station for the investigation of a 
cognizable offence, a Police Officer within 
the meaning of s. 25 of the Indian Evi¬ 
dence Act?" . . . 

All other questions arising on this appli¬ 
cation are reserved^_ 

The Keference was heard by a Full Bench 
composed of Marten. C. J., and Shah, Faw¬ 
cett, Kemp, and Mirzi.JJ. 

Mr. M. A.. F. Coelho, for the Applicants. 
Mr Kanga, Advocate-Oeneral, (with him 
Mr. P. B. Shingne, Acting Government 

Pleaderb for the Crown. 

judgment of the full 

BENCH. 

Marten, C. J.— Ihe question for this 

Full Bench is — . 

“Is an Abkari Officer, who, in the conduct 
of investigation of ati oSence punishable 
under the Bombay Abkari Act exercises 

the powers conferred by the Or. F. O., 
upon an officer in charge of a Police 

Station for the investigation of a cogniz¬ 
able ofience. a Police Officer within the mean¬ 
ing of s. 25 of the Indian Evidence Act? 

The case itself has a somewhat sordid, 
if not petty, origin. The accused are al¬ 
leged to have fallen into a trap laid for 
them by an Excise Officer, and to have 
-old to him two bottles of beer under the 
mistaken belief that he was visiting the 
hrolhel in which the accused are apparent- 
Iv interested The Magistrate has fined the 
accused Rs. 10 and Us. 20 respectively, and 
they have applied in revision to the High 

^°Iii*^convicting the accused, the Magis¬ 
trate has relied upon a certain confession 
alleged to have been made by them to 
the Excise Officer. It is contended that 
this ponfession was inadmissible in evidence 
having regard lo s, 25 of the Etudence Act. 
Accordingly, the Diviaion Bench have sub- 
miUed this question to the Full Bench for 

^^N^ow^s. 25 of the Indian Evidence Act 

^*^^°^o^coofe9sion made to a Police Officer 
Bhall be proved as against a person accused 

Tmavalso refer to s. 12a, which provides: — 
‘-Iqo Magistrate or Police Officer shall be 
conipelled to say whence he got any informa¬ 
tion M to the coromiesiou of any offence, and 


no Revenue Officer shall be compelled to 
say whence he got any information as to the 
commission of any oifence against the public 
revenue. 

'"Explanation ,—‘Revenue Officer’ in this 
section means any officer employed in or 
about the business of any branch of public 
revenue." 

Was then the Excise Officer, in the pre¬ 
sent case, a Police Officer within the mean¬ 
ing of s 25? Now, it is quite clear that, 
under the Bombay Abkari Act, 1878, ^ as 
amended by subsequent Acts, certain im¬ 
portant powers possessed by the ordinary 
Police, under the Or. P. O., are given to par¬ 
ticular Abkari Officers. 

Ssction 41 provides:— 

“(1) Every Abkari Officer not below such 
rank as Government may prescribe shall 
within the area for which he is appointed 
have power to investigate all offences pun¬ 
ishable under this Act. 

“(2; Every such officer shall in the con¬ 
duct of such investigation exercise the 
powers conferred by the Or. P. 0., 1698, 
upon an officer in charge of a Police Station 
for the investigation of a cognizable 
offence;—." 

Then, by s. 36 of the Abkari Act they have 
powers of entry into buildings, and of 
detention, search and arrest of persons, who, 
they have reason to believe, are guilty of 
offences under the Abkari Act. There are 
also certain .special powers of arrest under 
8. 38A;aDd s. 3 B provides for what is to 
be done as regards a person arrested under 
8. 38A. Section 380 provides:— 

“The provisions of s. 61 of the Cr. P. 0,, 
16 shall apply to all arrests made without 
warrant by Abkari Officers." 

Then, under s. 40, any Abkari Officer duly 
empowered in this behalf may issue a war¬ 
rant for arrest and search. 

Next, if one turns to the Or. P. 0., it 
will be found in Ch. XIV, what are the 
powers conferred upon an officer in charge 
of a Police Station with regard to cogniz¬ 
able offences. The sections in that Chap¬ 
ter mainly deal with investigation. They 
include the important power of examining 
persons supposed to be acquainted with the 
facts (see s 161). q'he powers of arrest, so 
far as the Cr. P. 0. is concerned, are con¬ 
tained in other sections. But, even though 
an arrest by an Abkari Officer in any par¬ 
ticular case may be under the express pro¬ 
visions of the Abkari Act, yet it is clear 
that the highly important stage of mvesti- 
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gation, which is conducted ordinarily under 
the Or. P. G. by an officer in charge of a 
Police Station, may here be conducted, not 
by that officer, but by an Excise Officer. 
The result, in my opinion, is that either 
under the one Act or the other, viz., the 
Abkari Act or the Or. P. 0., the learned 
Magistrate has been correct in saying: 

“The powers of the Excise and Police 
Officers are identical as regards the arrest 
of accused persons, their detention in cus¬ 
tody, and investigation of offence.” 

Substantially, therefore, to all intents and 
purposes, we get here a person exercising 
all the material powers of a Police Officer, 
although he is not officially called by that 
name, but by the name of an Excise Officer. 

Now, what was the object of s. 25 of the 
Evidence Act? It was, I take it, to prevent 
the abuse of their powers by the Police in 
this country in extorting confessions from 
persons in their custody; and I take it 
that one of the most important periods, 
during which the accused persons were in¬ 
tended to be protected by the Legislature, 
was when the case was being investigated 
by the Police Officers and when the ac¬ 
cused were perhaps solely in Police custody 
and not allowed to see any other person. 
Therefore, so far as the spirit of the Act 
is concerned, we have the same possibilities 
of evil when an Excise Officer investigates 
a case, as we should have in the case of 
an investigation by Police Officers in charge 
of a Police Station under the Cr. P. C. 

How, then, have the Indian High Courts 
interpreted s. 25 of the Evidence Act? The 
case of Queen v. Hurribole Chunder Ghose 
(3), decided by Chief Justice Sir Richard 
Garth and Mr Justice Pontifex, (who also 
became Chief Justice), is generally regard¬ 
ed as the leading case, and has, at any 
rate, been followed in this Court. That 
was a case as to whether a Deputy Com¬ 
missioner of Police could properly be de¬ 
scribed as a Police Officer, within the mean¬ 
ing of s. 25 of the Evidence Act. He was 
also a Magistrate, and it was accordingly 
coatended that, the confession having been 
made to him as a Magistrate, it was ad¬ 
missible under s 26 and that s 26 overrode 
s. 25. Dealing with this argument the 
Chief Justice at page 215* says with respect 
to 8. 25:— 

“Its humane object is to prevent confes¬ 
sions obtained from accused persons through 
any undue influence, being received as evi¬ 
dence asrainst t.h<“m...T consider that, the 

♦pages'I j 


ooo 


term ‘Police Officer* should be read not in 

any strict technical sense, but according to 
its more comprehensive and popular mean¬ 
ing.” 

Then he remarks at page 216*:— 

“...and I think it better in construing a 
section such as the 25th which was intend¬ 
ed as a wholesome protection to the accus¬ 
ed, to construe it in its widest and most 
popular signification.” 

Accordingly, it was held that the confes¬ 
sion in question was made toa Police Officer 
and was, therefore, inadmissible. 

In Queen Empress v. Bhima (4) the ques¬ 
tion arose as to a Police Patel. It was 
there held by a Division Bench of this 
Court that a Police Patel is a Police Officer 
within the meaning of s. 25. The judgment 
states (page 486j’): — 

“Wefollow Queen V . Hurribole Chunder 
Ghose (3) in which it was held that the 
term ‘Police Officer’ in these sections should 
be read notin any strict technical sense, 
but according to its more comprehensive 
and popular meaning, and we are of opin¬ 
ion that the evidence of the confession was 
inadmissible.” 

There is another case in Queen-Empress 
V. Salemuddin Sheik (2) which was a case 
of a chowkidar in Bengal, and it was there 
held, by Mr. Justice Prinsep and Mr. 
Justice Stanley, that a chowkidar is a 
Police Officer within the meaning of s. 25. 

I next turn to a decision in Ah Foong v. 
Emperor (5) by Sir Lancelot Sanderson, 0. J, 
and Mr. Justice Beachcroft. Now, that 
was not a decision under the Abkari Act, 
but was a decision under the Opium Act. 
Moreover, this important distinction is to 
be borne in mind, that though, under the 
Opium Act of 1878, there was given to the 
Excise Officers certain limited powers of 
arrest, yet in Bengal, as opposed to Bom¬ 
bay, there have not been conferred on an 
Excise Officer the powers of investigation 
and so on, which I have already alluded to 
Accordingly, the Calcutta Court was deal¬ 
ing with a case where the officer at most 
had a limited power of arrest. It is urged 

by the Pleader for the accused in his able 
argument, that this decision of the Calcutta 
Court was obiter, because the Court held 

that,m any event, the alleged confessions 
were not confessions within the meaning 
of s. 25 or JO, as they were really in the 

418) But I am not prepared to diptinepiph 


jrage ot 17 
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that case on that ground. The Court took at present exists between the powers pos-.'; 
the point as to s. 25 first, and held that sessed by the Calcutta and Bombay Excise' 
the alleged confessions were admissible Officers respectively, the learned Judges 
under 8. ^ 5 . Consequently, that was suffici- in the Bombay case fell into an error, 
entth dispose of the case, and they need The result is that there is no authority 
not have gone into the further point precisely in point in this case, and we have 
as to whether the alleged confessions really to determine a new point. After 
could be taken into consideration against giving, then, my best attention to the 

the co-accused under s. 30. The judgment arguments, which have been addressed to 
of Sir Lancelot Sanderson does not deal us, in my judgment, we should hold thati 
in any detail with the point which we have as the Bombay Legislature has deliber- 
to consider. Substantially, his judgment ately conferred upon these Abkari Officers 
is contained in these words fpage419*J;— substantially all the powers of a Police 

“Ido not think it is possible that the Officer they havethereby.ineffect madethem 

Excise Officers in this case cnuld be said Police Officers within the meaning of s. l'5,: 

to be Police Officers, and that the state- and that, accordingly, any confession made. 

ments made by the first and the second to such an officer in the course of his in¬ 
accused were not admissible by reason of vestigation under the Abkari Act, or the 
the fact that they were made to Police Or. P. 0., is inadmissible in evidence. 
Officers.” , • • i o- this connection, I should like to point 

N6xt| we come to tlie decision of Sir out thst it was open to the Ljegislature* or 
Norman Macleod and Mr. Justice Crump, to Gevernment to do one of two or three 
on April 7 last, in Raphael Pereira v. things. It could detach ordinary. Police 
Emperor (1). This was another opium esse Officers to investigate excise offences. Or, 
and the Court followed the above Calcutta on the other hand, it could appoint other 

decision. The learned Magistrate in the officers of Government or new officers toper- 
present case felt himself bound by this form theduties(of investigationandarrestand 

Bombay decision, and, accordingly, con- so on, which had previously been perform- 
trary to his own view, admitted the ed by ordinary Police Officers. Whichever 
alleged confession of the present accused course was adopted, any alleged offence’ 
in evidence. It appears from the report would, in effect, be investigated by persons 
that the learned Chief Justice considered in the position of Policemen. In this very 
that the point they had to consider was case it would appear that the effect of the 
exactly the same point as in the Calcutta above sections of the Abkari Act is that 
case, for he says, “The same point was certain duties, which previously fell upon, 
considered in Ah Foong v. Emperor (5). ordinary Police Officers, are in fact now 
Then, after quoting the Calcutta, decision being carried out by the Abkari Officers, 
he states: “In my judgment that judgment who have been given these particular 
should be followed. We, therefore, dismiss 1 ohee powers. We have even been told by 
the appeal.” ^ i j Counsel that persons arrested for excise 

Now, with great respect to the learned offences are not now taken to the ordinary 
Chief Justice, it does not appear to have Police Station, but are kept under arrest 
been made clear to him that m Bombay m the excise chovkies. Whether this is 
the powers of the Excise Officers under the so or not, I do not know. At any rate, it 
Abkari Act are far more extensive than in is sufficient for present purposes to say 
Calcutta. In Bombay, the Opium Act has that many extensive powers were thus 
been expressly amended, so as to confer conferred on Excise Officers which previ- 
upon Abkari Officers certain wide Police ously could only have been exercised by 
powers, which are very similar to those ordinary members of the Police under the 

conferred on them as regards offences under Cr P. C. It seems to me, therefore, not 

the Abkari Act, c. g., the same powers of to he an unduly wide construction of s. 25 

investigation as those possessed by an to say that a Police Officer there includes 
officer in charge of a Police Station. Under an officer of Government with such wide 

these circumstances, it seems to me that Police powers as those we find here, 
the Calcutta case is clearly distinguishable I should mention an argument addressed 
and that in following that case, without re- to us on s. 125 of the Evidence Act to the 
ferring t he important distinction which effect that, as the Legislature distinguishes 
"♦Page of A6 o.—there between Polic Officers and Revenue 
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Officers a similar distinction should be 
made in construing s. 25. I think the 
answer to that is given by Mr. Coelho. 
The Evidence Act was passed in 1872, 
and this particular provision in s. 125 was 
passed in 18S7, and, therefore, before the 
present amended sections of the Bombay 
Abkari Act came iu force. For instance, 
the Police powers given by the present 
83. 41, 41A, 41B and 410, were conferred 
by s. 25 of the Bombay Abkari (Amend¬ 
ment) Act, 1912 (Bom. Act XII of 1912). 
It may, therefore, be that, since the amend¬ 
ing Act of 1912, certain Excise-Officers in 
Bombay are Police Officers as well as Revenue 
Officers under s. 125. On the other hand, 
it does not follow that every Revenue 
Officer under s. 125 is also a Police Officer. 
It will depend on whether he has had con¬ 
ferred upon him the exceptional powers 
referred to in the Abkari Act. 

On a careful consideration, then, of the 
whole case, I would answer the question 
submitted to us in the affirmative, and 
hold that the confession in question was 
inadmissible in evidence. 

Shah, J. —I am of the same opinion, 
generally for the reasons given by my 
Lord the Cheif Justice. Having regard to 
the importance of the point, as also to the 
fact that in effect we are differing from 
the view taken by Macleod, 0. J , and 
Crump, J., in Raphael Pereira v. Emperor 
(1) [ desire to add a few words by way of 
further reasons for this conclusion. 

Having regard to the reason of the rule 
laid down in s. 25 of the Indian Evidence 
Act, and having regard to the decisions 
which have been already referred to, it 
is clear to my mind that the term ‘Police 
Officer’ used in the section is not to be 
understood in any technical sense, but 
includes au officer who is vested with the 
powers of the Police by law. In the pre¬ 
sent case the officer concerned has got 
certain powers under the sections of the 
Bombay Abkari Act. It is not necessary 
for me to refer to all the sections under 
which he has got certain limited powers 
of arrest and search. But it is important 
to note that, before the present s. 41 was 
enacted by the Amending Act (Bom. Act 
XII of 1912), under the old s. 41 he had 
practically no powers of investigation, and 
that, after an accused person was arrested, 
it was part of his duty to send him to an 
officer in charge of a Police Station. That 
eection, as it stood before 1912, was altered 


Dy me i.egi8lature and it has been provid¬ 
ed m sub s. (2) of 8. 41 that : — 

-Every such officer [i. e., the officer re¬ 
ferred to in sub-s (1)] shall in the conduct 
of such investigation exercise the powers 
conferred by the Cr. P. 0., isgg „ ^ ^ ® 

officer in charge of a Police Station for the 
investigation of a cogniz ible offence " 
Taking the other sections of the Act 
under which he has got certaL limited 
powers of arrest and search along with he 
powers contained in the Or. P 0^ wh/ih , 
Police Officer in charge of a Police ^ 

Jh fih is clear to my® S 

that the officer contemplated by 8.41 subt 

8. (1), IS Virtually in the same Dosif/nrt 

a Police Officer with regard To thl ffites' 
tigation of the offences under the Abkari 
Act. It seems to me a perfectiv fair- 

Officer within the meaning of that sfction 
IS an officer, who exercises the powers o^ 
Police conferred upon him bv law * 1 .^^ 

he is called a Polfce OffiTerT^KSe^J 

by any other name and exercises nlu 
functions also under other provisionT^ ^ 
law. He is a Police OfficeT wl 

meaning of s. 2d, if i,, the investigadonTif 
offences under a paticular Act he fvl. “ ^ 
the powers of an officer in 'eho 
Police Station for the investigation^ ^ 
cognizable offence conferred noon 
that Act. Section 25 of the Indian EvidT 
Act embodies an important wleWffieh 
be given effect to as a maUe7nf ^'®^° 
stance and not as a mere matter 

It is not merely the Tame 

officer that should determine 7 k 

is a Palioe Officer, hT thT subsTTn/^f, 
whether he exercises the powers of a Por°‘ 
Officer conferred upon him bv u 
determine it. ^ should 

In taking this view of g 25 if i 
tial and quite proper to bear in 
purpose of the section. That 
been already stated It has 
in Queen Empress v. PaiT 
words of OUhed, J. fpage 5 ^ 3 *. TL ite 

ground for not admitting conf»= ' 
to a Police Officer is to®aTft°”^ 
of admitting false confeTsln^®. 

ground would apply as . That 

Officerexerci,ingThepowTm Tnf 

Police Officer. ‘ amended 

155 CF. B.). f^SS4) 229; 4 i^d. n.. . . 

a.) 

4 
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I should add a word with regard to the 
case of jRap/iaei P€?'etVa V. Emperor (1). It 
is perfectly true, as appears from the 
judgment, that the learned Judges had 
before them s. 20 of the Opium Act as 
amended by Bombay Act II of 1923. But, 
it is not clear from the judgment as to 
whether they had before them the fact that 
s. 20 of the Opium Act was not so amended 
by any Bengal Act. However, that may be, 
the case shows that the learned Judges 
were prepared to hold that Excise Officers 
exercising the powers, under s. 20 of the 
Opium Act as amended by the Bombay 
Act, would not be Police Officers. With 
the utmost respect I am unable to accept 
that view, which does not appear to me to 
accord with the true meaning of s. 25 of 
the Indian Evidence Act. 

Fawcett, J*—I am of the same opinion. 
The view taken in the leading case, Queen 
V, Hurribole Chunder Ghose (3), that the 
term ‘Police Officers’ in s. 25 of the Evi¬ 
dence Act should be read not in any strict 
technical sense, but according to its more 
comprehensive and popular meaning, is one 
which was arrived at only four years after 
the Evidence Act was enacted. That con¬ 
struction has been followed by this Court, 
es well as other High Courts; and, if the 
Legislature had considered that that was 
a wrong construction to put upon the 
term ‘Police Officer’ in s. 25 of the Evidence 
Act, the probability is that the section 
would have been amended so as to overrule 
such a construction. Therefore, when the 
learned Advocate-General contends that 
B. 25 of the Evidence Act does not cover a 
Revenue Officer, or any other officer, on 
whom by Statute certain powers of the Police 
are conferred and that to say it does cover 
such an officer is to read the section as if 
it said “including officers who can reason¬ 
ably be regarded as Police Officers’’, then 
the answer is that we are merely acting 
on a construction adopted by the Courts 
long ago and tacitly accepted by the Legis¬ 
lature. I think an important fact to be 
borne in mind is that, prior to the amend¬ 
ment of the Abkari Act by Bombay Act 
XII of 1912, an Excise Officer after arrest¬ 
ing a person had forthwith to send him to 
the nearest Police Station and the investi¬ 
gation was then conducted by Police Officers, 
whereas now, an Excise Officer, if empower¬ 
ed under s. 41, can exercise Police powers of 
investigation, which cover a certain amount 
pf detention of the accused while the in¬ 


vestigation is going on, so that he has 
similar opportunities of extorting a confes¬ 
sion from an accused. This is an all import¬ 
ant difference which distinguishes this 
case from that of Ah Foong v. Emperor (5) 
as has been pointed out by my Lord the 
Chief Justice. 

Ketnp, J.— I think the question should 
be answered in the affirmative. I consider, 
however, that the matter is not entirely 
free from doubt. It may, with some show 
of reason, be contended by the Crown that 
after all an Abkari Inspector is not a‘Police 
Officer.’His pay, pension, prospects and the 
conditions of his service are different to those 
of a Police Officer. So he is not asan actual fact 
a‘Police Officer,’ Moreover it does not follow 
that because some of the duties of a parti¬ 
cular officer are conferred on any other 
officer, the second officer (hereby becomes 
a member of the service of the first officer. 
Nevertheless, I am of opinion that, under 
the circumstances of this case the Abkari 
Inspector, invested with the powers of an. 
officer in charge of a Police Station under 
the Cr. P. C. should be regarded as a ‘Police 
Officer’ under s. 25 of the Evidence Act. 
It will be noted that, prior to the Bombay 
Amending Act XII of 1912, any confession 
made to a Police Officer in charge of a Police 
Station in the course of his investigation of 
any offence was disallowed. The Local 
Government could not have intended, by 
delegating the investigation of offences 
under the Abkari Act to an Abkari Inspec¬ 
tor, to deprive a person accused of an 
offence under the Abkari Act of the pro¬ 
tection he enjoyed under s 25 of the Evi¬ 
dence Act before Bombay Act XII of 1912 
was passed. To hold otherwise would be 
to cut down the protection intended to be 
afforded by s. 25 of the Evidence Act. 
which IS an Act of the Government of 
India, to accused persons. Although I agree 
that the term ‘Police Officer’ should not be 
construed as strictly as the Advocate-Gen¬ 
eral contends, I do not, at the same time, 
agree that it is safe to lay down generally 
that the term should be construed in its 
popular and most comprehensive sense. The 
popular meaning of the term when Queen 
V. Hurribole Chunder Ghose (3) was decided 
may not be co-extensive with the populaf 

meaning of the term at any time there¬ 
after. 

I do not consider it necessary to furthet* 
discuss the cases. I arrive at my conolu 
sion on the particular circumstances of th^ 
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Mipza, J, I agree that the answer to 
affirmadve^ submitted should be in the 

Reference answered accordingly, 

N. A. 
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FULL BENCH. 

OttiMiNAL Rbvision Casb No. 7a0 OP 1925 
(UaiMiNAL Revision Petition No. 649 

OF 1925). 

^ April 29, 1926. 

Present:—Sir Victor Murray Coutts 
Trotter Kt., Chief Justice, Mr. Justice 
A Justice Wallace 

APPA RAO MUDALIAR-Accused- 

Petitioner 

versus 

JANAKIAMMAL— Complainant— 

, Respondent. 

Cr. P C. {Act V of 2898), s3. 202, 203, 20L ^36 _ 

Proceedings under s. 202~Magistrate\ jitrisdiciion of 

wkMet nellVa^: «> accused. 

A Magistrate has no jurisdiction to require the 

which he is empowered to take cognizance^or whiclli 
cof. =■ 192- [P- 337, 

foUoweA“'‘‘^“'“^'“9“‘*'‘ '■■■K^ppummi Nayudu ( 1 ), 
An order under 8. 436 of the Cr. P. C. for further 

b 338 col 1 J ' 

Gairaj Singh v Emperor (2), followed. 

Per I7et.ado.rs, J.-The practice of issuing notice to 
the abused under s. 202, Cr. P. C., though not Hegal 

jP prevent the harassing of innocent 
persons by an indiscriminate issue of processes "n 
cases whers there is no sufficient ground for pro¬ 
ceeding against them. [p. 338, col 2 1 

the *° *>“ discharged when 

the case against him is thrown out under ss 209 253 
Zn,l ■'■ 'vhen the Advocate-Ueneral enters n nolle 
P70sct7Ju under s. 333 of the Cr. P. C. The e.xnressiou 
person who has been discharged" in s. 436 refers to 
or been discharged" under ss. 253 

;Ja ^ j person against whom no process has been 
SBued under s. 204 is not a discharged person and 

notice 13 necessary to Iiim when the 

Cour^dirict’^^*^**?^ Sessions Court or the High 

enquiry into a complaint dis- 
missed under 8 . 203 or sub-s. (3j of a. 204. [p 339. 

Petition under ss. 435 and 439 of the 
^ ^ ‘he High Court to 

T th,.“fDecember 1925 
Of the District Magistrate, Chingleput 

22 ’ 
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of if O No 443 

of l92o, on the file of the Court of the 

neri ^^^93 Magistrate, Pon- 

M^’ W -Tver, for the Petitioner, 

ent ‘he Respond- 

The Public Prosecutor, for the Crown. 

ordgr 

thf“® 1 ’’’*’"‘5®*’’ O.'j.-l have had 

ahoiu he the judgment 

dosi niri ? delivered by my brother Deva- 
thff he h ®“MPeIy agree in the conclusion 
Hiat he has arrived at, a conclusion which 
was a so arrived at by Wallace, J., in 

Na Wn'7r “ n ''• KuppuUmi 

Aayvdu (1;. As 1 also find mvself in 
complete accord with the r^sonine 

sLv for ‘9 unneces® 

^ry for me to add more than a few 

fo time tL'^7 0° doubt happen from time 
to time that to allow a proposed accused 

person to appear and to hear what he has 

to say while the proceedings are at the 

stage conlemplated by s. of the Cr P 

0 oiight turn the scale and satisfy the 

lagisirate that there was no case forissu- 

that it IS in this view that Magistrates 
have been m the habit of giving f person 

least an option to come before them if he 
so desires at the earliest stage It seem! 

to me that such a procedure is en eW 

unwarranted by the (\)dp Tb^:. .Z 

a, ci,.w„ J c°£ 

appeals is to prevent accused persons be 
mg harassed at all or asked to appeal if 
in the opmion of the Magistrate no prirna 
/acie case IS made out, and in my opinion 
the Code never contemplated that fw 

stage they should be either asked oV * 
imtted to state their cases That is7 ^?r 
enough to dispose of thfs buf ? 

summoning accused persons f 

marked by s 202 has'^ Zch greX^d!^® 
gers than safeguards to the accused » ' 

t".; •», ‘vpss.. "i 

so If he does not appLr U*is ' 1 ^“® 

InS” dS,T. “ ^ /*■« “.ss.? 

fore he knows with any defojl case be- 
cxactly IS laid to his /hargl" Thr^Sui 


W99InACas.32I; =1 M. L. J. 602, 28 Or. h. J, U 3 
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ment that because Mr. Naraaimha Iyer’s 
client in fact appeared before the Magis¬ 
trate when the proceedings were at the 
stage of preliminary inquiry under s. 202 
he is, therefore, entitled to be heard when 
that proceeding is questioned in a higher 
Court is to my mind quite untenable. This 
appellant has never been discharged because 
he had never been charged. 

I should like to say in conclusion that 
I entirely endorse the strictures passed by 
Devadoas, J., on the remarks contained in 
the order of the District Magistrate which 
in effect really prejudge the case. I agree 
with the order proposed by Devadoss, J. 

’H Devadoss, J.—This is an application 
to revise the order of the District Magis¬ 
trate of Chingleput directing further en¬ 
quiry into a complaint dismissed under 
s. 203 of the Cr P. C., by the iStationary 
Second Class Magistrate of Ponneri. At 
the request of the Public Prosecutor, the 
learned Chief Justice has directed that 
this criminal revision petition be heard 
by a Full Bench as one of the questions 
involved affects the practice prevailing in 
the Magistrates’ Courts Two questions 
arise for consideration (1) Has a Magisirate 
jurisdiction to require the presence of the 
accused when he holds an enquiry or in¬ 
vestigation under s. 202 of the Ci. P. 0 , 
into a complaint of which he is empower¬ 
ed to take cognisance or which has been 
transferred to him under s. 192 ? and (2) Is 
an order un fer s 43t) of the Cr. P C , for 
further enquiry into a complaint dismiss¬ 
ed under s. 203 bad for want of notice to 

tli6 sicciiscd? 

Firti point.-—Whenacomplaint ispresent- 
ed or transferred to a Magistrate he may 
after examining the complainant^ on oath, 
dismiss tlie com plaint under s. 203 if theie is 
in his judgnient no sufficient ground for 
proceeding and if there is sufficient ground 
for proceeding he shall issue a summons or 
warrant under s. 204 for the attendance 
of the accused. Section 202 authorises a 
Magwtrate for reasons to be recorded in 
writing to postpone the issue of process 
for compelling the attendance of the person 
complained against, and either enquire into 
the case himself or direct an enquiry or 
investigation to be made by a Magistrate 
subordinate to him or by a Police Officer, 
or by such other person as he thinks fit, 
for the purpose of ascertaining the truth 
or falsehood of the complaint. The object 
of 6 prevent the harassing of in¬ 


nocent persons by an indiscriminate issue 
of processes in cases where there is ^ no 
sufficient ground for proceeding^ against 
them. Unless and until a Magistrate is 
satisfied that there is in his judgment suffi¬ 
cient ground for proceeding, he should 
not compel the appearance of the accused 
before him. It is to enable him to see that 
there is sufficient ground for proceeding 
that he is authorised to hold an enquiry by 
himself or by a Subordinate Magistrate or 
by a Police Officer or by any other fit per¬ 
son. The object of the section would be 
defeated if the accused is made to appear 
in an enquiry under s. 202. It is argued 
that the notice issued under s. 202 to the 
accused gives him an option to appear 
or not, and, therefore, it cannot be said that 
the Court compels his appearance when 
it issues notice to him under s. 202; but 
the option is rendered useless as his non- 
appearance might be construed into a dis¬ 
inclination on his part to bs present at 
the enquiry and might create a prejudice 
in the mind of the Magistrate against him 
and if he appears, the object of the post¬ 
ponement of the process is practically 
nullified. Should the Magistrate after such 
enquiry think that there is in his judg¬ 
ment sufficient groimH for proceeding, any 
statement made by him might prejudice 
him in the trial of the case, and if he 
declines to answer any question that may 
he put to him by the Magistrate, that might 
prejudice the Magistrate against him. This 
question has been exhaustively considered 
by mv brother Wallace, J.,in a recent case 
in Varadarajulu Nayudu v. Kuppusami 
Naijudu (1) and as I entirely agree with his 
conclusion and tlie reasons therefor, it is 
unnecessary todi&cu'^s the cases noticed by 
him. 1 hold that the practice of issuing 
nolice to the accused under s. 202 is not 
illegal but is highly undesirable as it defeats 
the specified object of s. 202 and might 
prejudice the accused if the complaint is not 
dismissed under s. 202 and should, there¬ 
fore, be put a stop to without delay. 

5econci point :—The proviso to s. 436, Or, 
P. 0., makes it clear that a person is entitl¬ 
ed to notice before an order is made under 
that section if he has been discharged. 
When an accused person has not been 
discharged according to the provisions of 
the Cr. P. 0., he is not entitled to notice 
when tlae District Magistrate or the Sessions 
Court or the High Court orders further 
enquiry into a complaint which has been. 
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dismissed under s. 203, or sub-s. 3 of s. 204. 
Mr. Narasimha Iyer’s contention is that in 
this case his client appeared before the 
Magistrate on a notice under s. 202 and as 
the complaint was dismissed, he must be 
considered to have been discharged. The 
dismissal of a complaint under a. 203 or 
sub^s. 3 of 8. 204 is before the appearance of 
the accused, and no accused person can 
be said to be discharged when no pro- 
cess has been issued for his appear¬ 
ance. It is only where a Magistrate taking 
Cognizance of an offence is of opinion that 
there is sufficient ground for proceeding, 
he issues a summons or warrant for the 
attendance of the accused. If the case is 
a summons case the trial is according to 
Oh. XX and when a complaint in a summons 
case is thrown out the accused is acquitted. 
In warrant cases the enquiry and trial 
are under Cb. XXI, and under s. 253 if the 
Magistrate finds that no case has been made 
out against the accused, which, if unrebut¬ 
ted would warrant his conviction he shall 
discharge him. An accused person is said 
to be discharged when the case against him is 
thrown out under sa. 2^)3^ 253 or 259 or when 
the Advocate-General enters a nolle, prosequi 
under B. 333. The expression “person who 
has been discharged" in s. 436 refers to a 
person who has been discharged under ss. 209, 
253or 259. A person against whom no process 
has been issued under s. 204 is not a dis¬ 
charged person and, therefore, no notice is 
necessary to him when the District Magis¬ 
trate or the Sessions Court or the High Court 
directs further enquiry into a complaint dis¬ 
missed under s. 203 or sub-s. 3 of s. 204. 
The same view was held in Gajraj Singh v. 
Emperor (2). The answer to the second 
question is in the negative. 

Mr. Narasimha Iyer very properly con¬ 
tends that his client would be prejudiced 
by certain remarks of the District Magis¬ 
trate in his order. He calls a letter pro¬ 
duced by the accused as a spurious letter. 
The evidence on record does not warrant 
such an opinion of the letter. Again, the 
observation, “accused was certainly liable 
for trespass, insult and assault as complain¬ 
ed by the complainant" is tantamount to a 
finding that the accused is guilty. Without 
the evidence of both sides it is not proper 
for any Court to come to a definite conclu¬ 
sion that an accused person is guilty of an 

(2) 88 Ind, Gas. 600; 47 A. 722; 23 A. L. J. 451; L. 

R. 6 A. 119 Cr.; A. I. R. 1925 All. 537; 26 Gr. L. J. 
1176. 


offence. The Stationary Sub-Magistrate 
followed the practice which though conde¬ 
mned by a decision of this Court reported 
in Sheik Meeran Saib v. RatnaveLu Mudaly 
(3) seems to be in vogue throughout the 
Presidency and there is no reason for trans¬ 
ferring the case for further enquiry to 
another Magistrate. Any Magistrate who 
enquires iuto this case will ignore the ob¬ 
servations of the District Magistrate as re¬ 
gards the merits of the case and come to a 
conclusion on the evidence that might be 
adduced before him as to the guilt or the 
innocence of the accused. There is no reason 
to interfere with the order of the District 
Magistrate except setting aside that por¬ 
tion of the order by which the case is 
transferred to the Taluk iVIagistrate of 
Ponneri. 


The case will be enquired iuto by the 
Stationary Sub-Magistrate of Ponneri who, 
if he thinks proper, may hold an enquiry 
under s. 2j2 before issuing process to the 
accused in order to satisfy himself that 
there is sufficient ground for proceeding. 
If he is not satisfied he may dismiss the 
complaint under s. 203; if he is satisfied 
that there is sufficient ground for proceed¬ 
ing he shall issue process under s. 204. 

Wallace, J.—I entirely agree. On 
the first point I have already said all that I 
wish to say in my judgment in Varada- 
rajulu Naidu Kuppusami Nayudu (1), 

On the second point I agree that an 
accused to whom a process has not issued 
under a. 204 (1) has not “appeared” at 

the proceedings contemplated by Ch. XVIII 
and XXI and, therefore, cannot claim that 
a dismissal of the complaint under s. 203 
of the Cr. P, 0., amounts to a dischar^^e. 

Order partly set aside 
(3J 21 lad. Gas. 703; 37 M. 181; 25 M. L. J 1 ’ 


KAANUUUW HIGH COURT 

CRIMINAL Appeal No. 9l0 op 1926* 

August 9, 1926. 

Present: Justice Sir Benjamin Herbert 

Heald, Kt. 

EMPE ROR —Appellant 

versus 

^^^,NU—Accosed—Respondent 

Burma Municipal Act (ITT nf iDno\* 
Municipal Committee—Powir to 

(access to and passage over lands '•’^^■^onable. 

scavenging purposes. ^ ivafe owners for 

Section 121 ol the Burma Municipal Act empower 
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a Municipal Committee to require an owner to allow 
the servants of the Committee reasonable access to 
or passage over his laiKi for sciivengiog purposes, 
whetlier tuese purposes concern tue laud in question 
or other land, the rights of the residents of the 
Municipality being piottcied by the provision that 
the access to or passage over lire land must be reason- 
able. 

Mapara v. Municipal CommitUc of Mantiaiay (1), 
followed. 

Cnmiaal appeal arising out of Criminal 
Summary Trial No. 5U of of the Court 
of the Honorary Magistrates, Moulmein. 

JUDGMENT. —Respondent isoccupier 
of a house in Moulmein Town and Ba Shin 
is her next-door neighbour. Ba Shin’s 
house has been in existence for many years 
but respondent’s was built only about a 
year ago. Each house has a privy at the 
back and hitherto the night-soil from both 
privies has been removed by way of a pass¬ 
age between the two houses. Recently the 
two neighbours quarrelled with the result 
that respondent has built a wall which cuts 
o2 access to Ba Shin’s privy by that pass¬ 
age. She has been served by the Munici¬ 
pality with several notices calling on her 
to allow access for the purpose of removing 
night soil from Ba Shin’s privy and she has 
categorically refused to do so. In her reply 
to one of the notices, dated the lUh of 
January, 1926, she said that the President 
of the Municipality and the Municipal 
Engineer had visited the place many times 
and had asked her to allow Ba Shiu to use 
the passage and that she flatly refused the 
request and closed the passage to prevent 
access. 

The President of the Municipality there¬ 
upon filed a complaint against her for dis¬ 
obedience of a notice in writiog lawfully 
issued by the Municipality, and the case was 
sent to the Honorary Magistrates for trial. 
After taking evidence aim themselves visit¬ 
ing the premises the Honorary Magistrates 
found the respondent guilty of an olYence 
under 8. 18U of the Municipal Act and tined 
her Rs, 10. 

Respondent paid the fine but appealed 
against the conviction to the District Magis¬ 
trate. Tne appeal was heard by the Audi- 
tioual Disinci Magistrate who set aside 
the conviction and senlence on the strength 
of a ruling of the Chiel Court in the case 
of iWtt Nj/cin (Criminal Revision Case 

No. 163;5 oX laOGp 

That ruling, not being officially reported, 
was not binoing on the Magistrate, and 1 
am of oi'iniou that it was mistaken. The 
Honorary Magistrates followed the ruling of 



V. MA Nu. [99 L 0.1927J 

the Judicial Commissioner of Upper Burma 
in Mapara v. Municipal Committee . of 
Mandalay (1) and in my opinion they were 
quite right in doing so. 1 entirely agree 
with every woid of that ruling and i have 
no doubt that, as the learned Judicial 
Commissioner said, s. 121 cf the Municipal 
Act ‘‘empowers the Committee to require an 
owner to allow the servants of the Com¬ 
mittee reasonable access to or passage over 
his land for scavenging purposes, whether 
these purposes concern the land in question 
or other land” and that “the rights of 
residents of the Municipality are sufficiently 
protected by the provision that the access 
to or passage over the land must be reason¬ 
able.” 

I have read carefully through the Honor¬ 
ary Magistrates’ record and I see no reason 
to believe that the access and passage, 
which the Municipality claimed, were 
unreasonable. It is clear that night soil 
was formerly removed without objection by 
the way which respondent has closed, and 
there is a presumption that that was and 
is the most convenient wny of removing it. 
The trouble has arisen solely through re¬ 
spondent's unreasonable attitude, which is 
due merely lo her quarrel with Ba Shin 
and not to any other change in circum¬ 
stances. Considering the defiant position 
which respondent took up and the trouble 
which she caused I am surprised that the 
Honorary Magistrates did.not inflict a heavier 
fine, but in view of the fact that the Local 
Government, which has directed this appeal 
to be brought, does not press for a heavy 
sentence, 1 will merely restore the fine 
which the Honorary Magistrates inflicted. 

The order of the Additional District 
Magistrates acquitting the respondent and 
directing the refund of the fine is set aside, 
and the respondent is convicted of an offence 
under s. 180 of the Municipal Act and is 
fined Rs. 10, with seven days’ simple im¬ 
prisonment in default of payment. 

The District Magistrate will take the 
necessary steps to enforce payment of the 
fine, which 1 notice has already been refund¬ 
ed to the respondent. 

A. N. A. Order accordingly, 

(1) U. B. R. (1897-1901), Vol. I, p. 230. 
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SIND JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Criminal TitANSPaK Application 
No. 143 OP 1926. 

October 8, 1926. 

Present:—^r, Tyabji, A. J, 0. 

SANWAL ANi> ANOTHBtt—A pplicants 

versus 

EMPEROR —Opponent 

Cr. P. C. (Act V of 1898), ss. 5S6 539, 539 • 

Penal Code {Act XLV of 1860), ss. 191, 193—OatIis 
Act (X of 1873), ss. It, iJ^^Transfer application — 
Affidavit, false, statement in, effect of. 

A person making a false statement in an affidavit 
filed in support of an appliesation for transfer of a 
criminal case as required by the provisions of s. 526 
(4), Cr. P 0 , is guilty of an offence under s. 191 of 
the Penal Code. jp. 3l2, col. 1.] 

Abdul Majid v. Krishna Lai Nag (1), Emperor v. 
Dital Sagar (2) and Allahwarayo v. Emperor (3), dis¬ 
tinguished. 

Mr. Rewachand Vasanmul, for the Appli¬ 
cants. 

Mr. T. G. Elphinston, Public Prosecutor, 
for the Opponent. 

ORDER. —This matter comes before me 
on a notice issued by the learned Judicial 
Commissioner that “an enquiry should be 
made into what appears to be an offence 
referred to in s 195. sub-s. (1), cl. (6), 
Cr. P. C., which anpears to have been 
committed in ao affidavit filed by Rupo 
son of Sajandas in respect of para. 4,” the 
learned Judicial Commissioner, therefore, 
called upon the said R ipo to show cause 
why a complaint should not be made to a 
Magistrate to try the said offence. 

The offence referred to is that of giving 
false evidence which is defined in s. 191 
and rendered punishable under s. 193. 
Section 191 so far as relevant is as follows: 

“Whoever, being legally bound by an 
oath...to state the truth...makes any state¬ 
ment which is false, and which he either 
knows or believes to be false or does not 
believe to be true, is said to give false evi¬ 
dence.” 

A person intentionally giving false evi¬ 
dence is punishable whether (1) the false 
evidence is given in any stage of a judi¬ 
cial proceeding or (2) “in any other case;” 
although in the latter case the maximum 
punishment is less than in the former 
8. 193. 

It has, therefore, to be proved that false 
evidence has intentionf^lly been given; and 
in order that the state of facts referred 
to as giving false evidence may arise, the 
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person must be legally bound by an oath 

to state the truth, and must have failed 
to do 80 . 

The false evidence is alleged in the pre¬ 
sent case to have been given by the said 
Kupo making an affidavit containing a state- 
ment, which he either knew or believed to 
be false or did not believe to be true. 
Ihe aiiidavit was made in support of an 
application for transfer of a case pending 

It is argued that Rupo was not legally 
bound by an oath to state the truth- that 
there was no necessity for any affidavit 
being filed in the proceedings before the 
Court by Rupo, and that, therefore, it must 
be taken to have been a statement which 
the deponent was not legally bound to 
make It seems to me that this argument 
18 fallacious. A person may or may not be 
under a necessity to make any statement 

at all, and ogically speaking he may or 
may not be legally bound (when he does 
make the statement whether voluntarily or 
mvoluntanly) to state the truth; though it 
IS difficult to conceive a situation in which 
the law should bmd a person to make a 
statement, and yet not bind him to state 

the truth. Ihe present position, however 

IS one where the law did not bind Rund 
to make any statement at all; and tL 
question is, whether not being bound to 
make any statement, yet having volun¬ 
tarily undertaken to make an affidavit he 
voluntarily placed himself in such a voX 

tion that he was by iaw bound to state the 
truth m the affidavit. 

The duty to state the truth is laiH 

ins. 14 of the Oaths Act X of 1873 R 

arises when a person is givine- 

before any Court or person authorisS bv 
the said Act to administer oaths and affir 

matrons. The question then is wW? 

Rupo when he made the affidavft 

Uon was giving evidence and if so 

he was giving evidence before* 

or pemon authorised to administer 
and affirmations. luiater oaths 

The effect of the law becomes 

an examination of the authorities tfai 
cited. In Abdul Majid v r 

(1) tlie Court held that thf Distrief'j,^^ 

.. 0 .0 ..k, k. 

(1) 20 C. 721; 10 lad. Djo. (k. s.) 483 
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to examine the applicant, nor to adminis¬ 
ter an oath. Moreover they held that the 
affidavit would not have been evidence in 
the proceeding. The proceeding being 
without authority in its origin and incep¬ 
tion, and the form in which the evidence 
was purported to be taken {viz., by affidavit) 
being unauthorized the oath was not ad¬ 
ministered by a person “in discharge of 
the duties, or in exercise of the powers 
imposed or conferred on him by law” 
(Oaths Act, s. 4). Hence no duty arose to 
state the truth. 

Similarly in the case reported in Emperor 
V. Dital Safar (2) the statements were by 
persons who were not witnesses in any 
proceedings pending in any Court; and 
moreover the Magistrate was not authorised 
to administer the oath he purported to ad¬ 
minister as there was no provision for evi¬ 
dence being taken on affidavit. In Altahwa- 
rayo v. Emperor (3) the Magistrate had no 
authority to hold such a proceeding as he 
purported to hold ; and he was, therefore, 
not authorised to administer oaths under 
8 . 14 of the Oaths Act. 

In the present case the proceedings con¬ 
sisted of a Criminal Transfer Applicition 
made to this Court in its High Court juris¬ 
diction, as to the regularity of which no 
question could be raised. That the person 
by whom the oath was administered was 
authorised to do so also admits of no doubt: 
Section 539 of the Cr. P. C., provides for 
swearing of affidavits to be used before any 
High Court before any Commissioner ap¬ 
pointed by such Court. The further ques¬ 
tion whether in the course of such applica¬ 
tions evidence may be given on affidavit 
is answered by s. 5^0 (4) of the Cr. P. C. 
which reciuires applications for transfer to 
be supported by affidavit or affirmation. 
Moreover, the facts alleged in the affidavit 
are that one of the applicants was sent for 
by the Magistrate, that “he was abused, his 
turban was pulled down and was spat on 
the face by” the Magistrate. These are 
certainly allegations coming under s. 539 A 
of the Cr. P. 0.. and. if eo under that 
section also evidence of the facts alleged 
may be given by affidavit. 

It seems to me, therefore, that the depo- 
iieui was legally bound to state the truth 
and that there is no formal objection to 


( 2 ) 


‘>^ 12 Ind. Cas. C51: 5 S. L. R. 102; 12 Cr L. J. 


i 3 i iiid. Cas. 072; 10 S. L. K. Gl; 17 Cr. L. J. 



the complaint being made to the Magis¬ 
trate. A proper complaint must be drafted 
by the Public Prosecutor so that it may 
be filed before the proper Magistrate.. 

A. N. A. Order accordingly. 


OUDH CHIEF COURT, 

Criminal Appsal No. 421 op 1926. 

December 3, 1926. 

Present:—Sir Louis Stuart, Kt., Chief 
Judge, and Mr. Justice Raza. 

RAJA RAM— Acou6BD---Appbllant 

versiLS 

EMPEROR—Respondent. 

Cr. P. C. {Act V of 1898), s. 172 (2)—Police diftry, 
proper use of. 

A Court cannot use Police diaries as evidence in 
the case, but only to aid it in the inquiry or trial. 
The aid which a Court can receive from the entries 
in such a diary is usually confined to utilising the 
information given therein as a foundation for ques¬ 
tions to be put to the witnesses and in using the 
diary the Court slmuld always employ very great 
caution. |p. 343, col. 1.] 

Appeal against an order of the Sessions 
Judge, Gonda, dated the 4th November, 
1926. 

Messrs. J. Jac^fson and R. F. Bakadurjif 
for the Appellant. 

Mr. G.H. Thomas, Government Advocate, 
for the Crown. 

JUDGMENT. —Raja Ram has been 
convicted by the learned Sessions Judge of 
Gonda of the offence of murder under s. 303 
of the Indian Penal Code and sentenced to 
death subject to confirmation by this Court. 
He appeals. The reference in confirmation 
is also before us. 

The facta present no difficulty. In the 
village of Dabawal, in the Gonda District, 
there resided a family of Dube Brahmans, 
who lived in a portion of the inhabited 
area very close to one another. The head- 
of the family was a paralyzed old man 
called Ram Pargash. Ram Pargash had 
three sons living: Raj Man, Raj Narain, 
and Raja Ram the appellant. He had also 
a widowed daughter called Raj Kumari. 
He had two grandsons Udai Prasad and 
Pirtlii who were sons of his deceased 
daughter Raj Dei. Udai Prasad is the man 
who has been killed. He had also a grand¬ 
son Dukhharan, who was the son of a de¬ 
ceased son Ram Shankar There had been 
for some time a quarrel in the family in 
respect of the partition of the joint family 
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property; and it appears that Raj Narain 
and Dukhharan were particularly anxious 
to have their shares separated. They were 
opposed in this by Raja Ram appellant^ 
Raj Man and the widow Raj Ivumari. The 
members of the family appear to have been 
very turbulent. It is clear that, on the 2-4th 
July, 19:6, early in the morning, there was 
a disturbance in front of the house of Ram 
Pargash and it is clear that in this disturb¬ 
ance Udai Prasad was killed by a punc¬ 
tured wound from a spear, which entered 
at about his left nipple and penetrated his 
lungs. He died within some two hours of 
receiving the injury. The main evidence 
which connects the appellant Raja Ram 
with Udai Prasad’s death is the evidence of 
members of ihe family. There is also other 
evidence. The learned Sessions Jedge 
being satisfied that the appellant Raja Ram, 
was the man, who inflicted the wound which 
caused the death of Udai Prasad, has con¬ 
victed him of murder and sentenced him to 
death. But the learned Sessions Judge has 
discarded much of the evidence against the 
appellant. We consider that the learned 
Sessions Judge has been unnecessarily 
cautious in his attitude towards this evi¬ 
dence. In a case such as this, in which 
there was undoubtedly something of the 
nature of a mutual fight between different 
members of the same family, exaggeration 
and mis statements are almost inevitable, 
but it is not necessary to attribut to wit¬ 
nesses a desire to deceive when they are 
doing little more than exaggerate after their 
nature. Further the learned Sessions Judge 
appears to us not to have grasped the exact 
significance of the provisions of s. 172(2) 
of the Cr. P. C. He appears to have used 
the entries in the Police diary as though 
thay were evidence in the case to discredit 
the prosecution evidence. Section 172 (2) 
lays down very distinctly that the Oourt 
may not use such diaries as evidence in the 
case, but only to aid it in the inquiiy or 
trial. The aid which a Court can receive 
from the entries in such a diary is usually 
confined to utilising the information given 
therein as a foundation for questions to be 
put to the witnesses, and in using the diary 
the Court should always employ very great 
caution. The comments of Sir John Edge 
in Queen Empress v. Mannu (1) are as valu¬ 
able to-day as when they were made, al- 
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though the law on the subject has been 
slightly modified since the decision of the 
Full Bench which decided that case. Even 
when it is permissible to utilise the record 
of statements made by a Police Officer in 
the course of an investigation and entered 
in the diary the Courts should remember 
the principles laid down in a previous deci¬ 
sion of the Allahabad High Court in Queen 
Empress v. Nasir-ud Din (2) which was 
quoted with approval by Sir John Edge. 
In Queen Empress V , Nasir-ud-Din (2) the 
Bench which decided the case said in 
reference to the statements recorded by the 
Police during an investigation: “Such 
statements are recorded by Police Officers 
in the most haphazard manner. Officers 
conducting an investigation not unnatur¬ 
ally record what seems in their opinion 
material to the case at that stage and omit 
many matters equally material, and, it may 
be, of supreme importance as thecasedeve- 
lopes. Besides that, in most cases they are 
not experts of what is and what is not evi¬ 
dence. The statements are recorded often 
hurriedly in the midst of a crowd and con¬ 
fusion, subject to frequent interruption and 
suggestions from bystanders.” We, there¬ 
fore, consider that the learned Session 
Judge has discounted thecase for the pr'' 
secution too greatly. This makes his co- 
clusion all the stronger when he finds 
upon the evidence which he does acePt* 
the case for conviction is made out. ^© 
agree with him in finding Mata Din^nd 
Pirthi absolutely reliable witnesses We 
would note that the learned Sessions udge 
in his English note of the evideno does 
not appear to have recorded exa*^ly the 
meaning of the vernacular stateme-t at the 
latter end of that deposition wich we 
would place upon it. We tranlate the 
words of Mata Din’s deposition rcorded as 
the deposition ‘‘To Court”. 

“Dukhharan Nath, Raja Ram etc., have 
been quarrelling for the last ye?r over their 
shares as between uncles aid nephews. 
Udai Prasad sided with Dukiharan Nath 
and Raj Narain. For this reason he has 
killed. On the day that .he occurrence 
took place mutual abuse hac been going on 
since dawn. Dukhharan ind Raj Narain 
wanted to separate, and these people “(the 
accused) ’ were on the other side. I did not 
go at the time of the punchayeU Raj 
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254. 


133. 


(2) 16 A. 207; A? W. N. (1894) 57; 8 Ind. Dec. (n. s.) 
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due to them and to separate from the rest. 
When I went to my field at dawn, then 
there was talk about the share going on at 
the door of Ram Pargash and Udai Prasad 
also was present. I did not see that he had 
any lathi. Raj Narain had a lathi. 1 did 
not see Pirthi with a lathi.'* 
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Raja Ram be hanged by the neck till he be 
dead. 

A. w. A. Appeal dismissed. 

Sentence confirmed. 


As this passage is given by the learned 
Sessions Judge (there was an additional 
difficulty in the fact that between the words 
“that" and “Pirthi’* at the 38th line the 
printer had erroneously inserted a full stop) 
it appeared at first sight that Mata Din had 
stated in contradiction to Pirthi that Pirthi 
had been at the spot at dawn, and that 
Pirrlu had a luhi whereas Pirthi had stated 
in his deposition that he was not at the spot 
at dawn and that he had no lathi, but on a 
correct translation of this passage it is seen 
that there is no discrepancy between the 
two statements. 

On the evidence of these two witnesses 
alone it is clear that when they arrived on 
the scene they found Udai Prasad prostrate 
on the ground and Raja Ram the appellant 
\with a spear in his hand. It is proved 
beyond the possibility of doubt that the in- 
Viries to the efiects of which Udai Prasad 
l\ccumbed weie inflicted by a spear, and 
a^hough there were lathis being used by 
ofcer persons, including the woman Raj 
fvtnari (who. upon the evidence, is as 
Po'^rf ul as a man and as ferocious) the only 
perSp who had a spear was the appellant, 
f n thse circumstances we have no doubt as 
^ the fact that the appellant killed Udai 
1 rasat, with a spear ^ thrust. From the 
eviden«e in the case it is clear to us that he 
had no ight to private defence and that 
he deiiierately ran the deceased man 
through he body. It would appear that 
the deceased’s party were notthe aggressors 
in the mater. Raj Narain, it is true, 
defended llgiself with a lathi, but all the 
severe injures were inflicted upon the partv 
of the deceaipd. Udai Prasad was killed. 
Mata I)iu wa\ so severely thrashed that he 
^mamed in \o3pita[ for a fortnightand 
Kaj Narain al^o injured severely We 
acoji-dingly titd that the appellant has 
been rightly convicted of murder. We 
agree with the leaned Sessions Judge with 
regard to the necessity of avoiding undue 
leniency in a distdct such as Gonda where 
the Ciirne of hoinidicle is so frequent 
tl;erefore, dismiss t,lie appeal, conlii m the 
coiivietiou and sentence and direct that 


LAHORE HIGH COURT. 

OiiiMiNAL Appeal No. 384 op 192B. 

June 1, 192a. 

Present: —Mr. Justice Broadway. 

GflULAM MUHAMMAD— Accused — 

Appellant 

versvs 

EMPEROR— Respondent. 

PtnalCodt (Act XLV of 1S60), ss. 71, S66, 376^ 
Kidnapping and rapt—Separate sentences, legality 

Where an accused is convicted under ss. 366 and 
Of6, Penal Code, it is not illegal to pass eepa-* 
rate ^ntencjs for each of the offences inasmuch as 
the offences are separate and the charge under a. 368 
involves elements and questions offset different from 
a charge under a. .‘176. Ip. 315, col. 1.] 

LatA Singh v. Bmpeior (1) and Emperor v. Sakhdr 
ram Ganu (2;, relied on. 

Appeal from an order of the District 
Magistrate, Attock at Campbellpur, dated 
the 20tli March, 192b. 

FACTS.—One Ghulam Muhammad , son 
of itiheJar Dost Muhammad Khan, was tried 
along with three others on charges under 
88 3ijb and 37b, Indian Penal Code, for 
haying kidnapped and raped Mnsammat 
Lai Devj, a married girl of 13 years of 
age. Ghulam Muhammad was convicted 
under both the sections, his companions 
being discharged. He was sentenced to 
seven j’eara’ rigorous imprisonment under 
3b6 and four years’ rigorous imprisonment 
under 37b, Indian Penal Code, the sentences 
to run consecutively. 

Mr. Sleem, for the Appellant. 

Mr. Ram Lai, Assistant Legal Remem¬ 
brancer, for the Respondent. 

^ JUDGMENT. 

Broadway, J, —[After stating the facts 
nis L:)rJship proceeded as follows:—] 

It was next urged by Mr. Sleem that 
although the District Magistrate was legal- 

to convict the appellant under 
S3 3t3G and 37 *, Indian Penal Code, he acted 
illegilly, and against the provisions of s. 71, 
iniia i Penal Cade, in passing separate 
sentences. He al3> urgel tbat the sentences 

. I were exesssiva. As to the latter 
point I a*n of opinion that the sentences 
are by no means excessive. On the former 
question .Mr. Sleem urge! that inasmuch 
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as tile offence under s. 366 contemplates 
kidnapping or abduction with the intention 
of subjecting, the person abducted to illicit 
intercourse, the commission of illicit inter¬ 
course must be regarded as a part of the 
same transaction, and, therefore, for pur¬ 
poses of punishment must be treated as 
one offence. On the other hand Mr. Ram 
Lai referred to the case of Labh Singh v. 
Emperor (1) a decision of Moti Sagar, J., 
in' which it was held that the offences under 
SB. 458 and 375 were separately punishable. 
After careful consideration it seems to me 
that the offence of kidnapping was com¬ 
plete as soon as the girl had been carried 
away. That the offences are separate was 
pointed out in the case of Emperor v. 
Sakharam Ganu (2) where it was held that 
it was not competent to a Judge in appeal 
to alter a charge under s. 376 to one under 
8. 366, Indian Penal Code, because a charge 
under this section involves different ele¬ 
ments and different questions of fact from 
a charge under 37c. It appears to me that 
Ghulam Muhammad had brought himself 
within the purview of s. 366 the moment 
he forcibly carried away Musammat Lai 
Devi with the intention provided by that 
section, and he has, therefore, rightly been 
convicted and sentenced under s. 3U6, Indian 
Penal Code. 

As to the question of rape it has been 
strenuously urged by Mr. Sleem that the 
evidence in support of this charge consists 
only of the girl’s statement unsupported by 
any medical evidence or by any other direct 
testimony. Now, the story told by the girl 
is a straightforward one. She says that 
she was taken from the pond to the house 
of a barber and locked into a room with the 
appellant, that he threatened her with death 
closed her mouth and after the search party 
had been sent away by the barber, she was 
undressed by the appellant and subjected 
to sexual intercourse. She then goes on to 
say that she was taken at night to another 
dhok and placed with the appellant in an¬ 
other house, and there the appellant again 
undressed her and himself and on four 
separate occasions subjected her to sexual 
intercourse. Mr. Sleem has urged that on 
this point her evidence should not be accept¬ 
ed inasmuch as she had denied to the 
Inspector that any rape had been committed. 
Her denial in the circumstances is not sur- 

(1) 75 iQd.Cas. 77; A. I. K, 1923 Lah. 291; 24 Or 
L. J. 877;eL. L. J. 111. 

(2) 8|Bom. L. R. 120; 3 Or. L. J. 240. 


prising. She is a high caste Hindu girl, 
recently married, of good position and to 
admit that she had been raped would in¬ 
volve her in very serious consequences. 
The statement of the Deputy Superintend¬ 
ent of Police is perfectly clear and is to 
the effect that she did definitely state that 
she had been raped when she appeared 
before him at Basal on the 28th October, 
and he ascribes her later denial of the fact 
to the circumstance that her relatives ex¬ 
pressed their unwillingness to press this 
charge of rape. In this aspect of the case 
the Deputy Superintendent of Police has 
shown himsalf grossly ignorant of the law 
and to my mind incompetent as a control¬ 
ling investigating officer. How far his 
action was influenced by the position of 
the appellant’s father it is impossible to say. 
But after giving careful consideration to 
the evidence of the girl I find it impossible 
to take a view different from that taken by 
the learned District Magistrate, and must, 
therefore, hold that Musammat Lai Devi’s 
statement that she was raped by the appel¬ 
lant is correct. 

The offence is a very serious one and I 
must, therefore, dismiss the appeal. 

A. N, A, Appeal dismissed. 


OUDH CHIEF COURT. 

Criminal Refekencs No. 57 of 1926. 
November 4, 1926. 

Present;—Sir Louis Stuart, Kt., Chief 

Judge. 

EMPEROR— Appellant 

versus 

JAGANNATH AND OTHERS — ACODSED_ 

Respondents. 

Cr. P. C. (Act V of 180S), s. 215—Prosecution alle^ 
gatioyis, if proved, not constituting offence— 
of co,nmUmont^mnor-Mamaf. JtZm 

guardian, whether void. 

A wmmitment can be quashed under s 215 Pr t> 
C., where the allegations of the DroseentinV. ir j 
would not constitute an offenee'’[a’law,‘“[p:^^l'6°;^„';: 

The want of consent of the guardian does nnf j 
the marriage of a minor void. [p. 346 col I T 

Case reported by the Sessions Judee 
FACTS -Th« ® September. 1925 ’ 

commiuTd for trfarKeaho'and'^ 

under s. 495. and the remaTniniT““5“^ 
8. 496/109. Indian Penal Code 
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the accused Kesho and Jag^nnath, who 
are adult males, and brothers, to two 
sisters Musammat Sumitra aged 14, and 
Musammat Sundar aged S. 

The brother Munnoo of the accused is 
already married to a sister Musammat Kun- 
waria of the two little brides. The accus¬ 
ed with their father Sheodarshan and a 
* 

younger brother Putti live at a village 
Deorhi Gadha, ten miles from Purabgaon, 
the village where the brides reside with 
theirfather Durga Prasad and their younger 
brother Debi Dayal aged 8. 

The sacred thread ceremony of the ac¬ 
cused's younger brother Putti being ap¬ 
pointed to be performed at Deorhi Gadha, 
Kesho went to Purabgaon to obtain the 
attendance thereat of the married girl 
Kunwaria. Interviewing Durga Prasad her 
father he suggested that her sisters Sumitra 
and Sundar and his brother Devi Dayal 
should also witness the ceremony. At first 
Durga Prasad denounced, but he finally 
yielded, and all his four children accom¬ 
panied the accused. 

After thesacred thread ceremony one of the 
other accused Fateh Bahadur seems to have 
suggested that the families of Sheodarshan 
and Durga Prasad should be yet more 
closely united by marrying the two accused 
Kesho and Jagannath already mentioned, 
brothers of Munnoo, to Sumitra and Sundar 
sisters of Munnoo's wife. Kventually this 
suggestion was carried out, the marriages 
taking place tojthe accompaniment of all the 
ceremonies necessary to make them valid. 

It is the case of the prosecution, however, 
that the marriages are wholly void on the 
ground that as was indeed the case the 
consent of Durga Prasad was not obtained 
to them. That is the ground on which 
the accused have been committed for trial 
that they knew that although ail the cere¬ 
monies necessary to constitute a valid mar¬ 
riage were gone through, the marriages 
were, invalid and void because the complain¬ 
ants’ consent was not attained to them. 

There is, no doubt, the authorities cited 
by both sides are unanimous on the point, 
tliat want of consent of a guardian does 
not render a marriage void but only void¬ 
able. On the ground, therefore, on which 
they have been committed for trial, there 
is no case against the accused and their 
trial could necessarily be abortive, and 
only conduce to no purpose for the time 
and money. 

T.ic learned Government Pleader would 
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save the charge under s. 496 by fsetting 
up a case that the brides were not willing 
to be married to, the accused, and had to 
be forced, by taking them in the arms to 
do so. Something of the sort, no doubt, 
appears in the evidence, but, it is clear 
from the commitment order that the learn* 
ed Magistrate who heard the evidence 
placed no reliance upon these allegations. 
He does not trouble to discuss the matter, 
basing objection to the marriages sofely on 
the ground of their being without the guar¬ 
dian’s consent. 

The learned Government Pleader further 
suggests that the case might be saved by 
adding charges under s. 3t>6, Indian Peni 
Code. Such charges were indeed, propound¬ 
ed in the Court below, but the learned 
Magistrate declined to commit upon them, 
giving in his commitment order wW ap¬ 
pears to me to be conclusive reasons for 
holding that the offence of kidnapping was 
not committed. 

There appears to me, therefore, to be no 
grounds upon which the accused can legal-" 
ly be called upon to stand their trial and I 
would report the case to the Chief Court 
with the recommendation that the commit¬ 
ment be quashed. It will, however, first 
be referred to the learned Magistrate for 
any remarks which he may wish to submit. 

Mr. H. K. Ghose, Government Pleader, for 
the Appellant. 

Dr. J. N. Misra, for the Accused. 

JUDGMENT. —I consider that, in all 
the circumstances of the case, the prosecu¬ 
tion will serve no useful purpose, I quash 
the commitment upon the point of law under 
s. 215, Or. P. G., on the ground that if the 
allegations for the prosecution were proved 
by the evidence they are not su6Qcient to 
constitute an offence. 

A. N. A. Commitment quashed. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 254 op 1926. 
(Criminal Revision Petition No, 231 

of 1926.) 

September 10, 1926. 

Present: —Mr. Justice Jackson. 
NAGOOR KANNI NADURA— 
Complainant—Petitioner 

versus 

SITHU NAICK and others—Acodsed 
Nos. 1 to 3— Respondents, 

Cr. P. C. Act {V of 1898), ss. Jt89-^4ppdlaU 
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Court, whether can call for notes of evidence in cases 

irtcd summarily. , , 

‘ An Appellate Court, in order to test the substance 
pf the evidence forming part of the judgment in a 
summary case under s. 264, Cr. P. 0 ., cannot call for 
such material as may exist outside the record, such as 
notes of evidence taken by the trial Magistrate inas¬ 
much as under s. 2S4 the judgment shall be the only 
record in such casea. , 

Petition, under 83. 435 and 439 of the 
Or. P. 0., 1898, praying the High Court to 
revise the order of the Court of the Sub- 
Divisional First Class Magistrate, Koilpatti, 
in Criminal Appeal No. 57 of 1925, pre¬ 
ferred against the order of the Court of 
the Second Class Bench of Magistrates, 
Sankaranainarkoil, in Bench Case No. 164 

oi 1925. ^ ^ . 

Dr. S. Swaminathan, for the Petitioner. 

Mr. S. Ramasami Iyer, for the Accused. 

ORDER* —This case is not of much 
actual importance, and this Court will not 
ordinarily interfere to set aside acquittals 
in petty assaults. But it raises a point of 
law of some interest. Can an Appellate 
Court in order to test the substance of the 
evidence forming part of the judgment 
in a case under s 264, Cr. P. C., call for 
such material as may exist outside the 
record, such as notes of evidence taken 
by the Presidency Magistrate as in the 
present case ? Considering that s. 264, 
Cr. P. C., clearly lays down that the judg¬ 
ment shall be the only record in such cases, 
it must be held that such additional matter 
cannot be called for or consulted. The Ap¬ 
pellate Court, therefore, has based its deci¬ 
sion upon irrrelevant matter ; but in the 
present case, there is no reason to inter- 

The petition is dismissed.? 

V N. V. Petition dismissed. 


RANGOON HIGH COURT. 

Criminal Appeal No. 988 of 1926. 

September 3, 1926. 

Present;— Justice Sir Benjamin Herbert 

Heald, Kt. 

MAUNG SEIN— Accosed — Appellant 

versus 

EMPEROR— Respondent. 

Penal Code (Act XLV of I860), s. It99—Defamation 
— Newspaper, whether ‘a pei'son'—Defamation of 
newspaper, whether criminal offence. 

A newspaper is not a person and the defamation 
of a newspaper, therefore, is not a criminal offence 
where it does not involve the defamation of any 
individual concerned with the paper, [p. 347, col. 1.] 
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Criminal appeal against an order of the 
Eastern Sub-Divisional Magistrate,Rangoon, 
in Criminal Regular Trial No. 136 of 1926. 

JUDGMENT.— Maung Qyi, the pro¬ 
prietor of a newspaper called the New 
Light of Burma, prosecuted Maung Sein, 
the Editor of a magazine known as *Ran- 
doola,” for defaming the New Light of 
Burma by saying that U Ba Pe, who is 
a Member of the Legislative Council and 
Managing Director of the Sun Press, 
had lent Rs. 6,000 to the Light of Bur¬ 
ma and was “ leading that paper by the 
nose.” 

Both in his complaint and in his evidence 
Maung Gyi represented the paper and not 
himself as having been defamed. In his 
complaint he said that Maung Sein “pub¬ 
lished the said imputations with intent to 
harm or knowing or having reason to be¬ 
lieve that they would harm and directly 
lower the reputation of the New Light of 
Burma in the estimation of the reading 
public.” In his evidence he said: “The 
article in question was published so as to 
dishonour the reputat ion of my paper. By 
dishonouring the reputation of my paper, 
the circulation of the paper would become 
less and the business reputation of my 
paper would be lowered.” 

The Magistrate in hisjudgment said that 
the complainant’s case was that the re¬ 
marks conveyed the meaning that be¬ 
cause the Light of Burma had borrowed 
Rs. 6,0U0 from U Ba Pe that paper was al¬ 
together under U Ba Pe’s thumb. He went 
on to say: “The complaint is for casting 
that imputation on complainant’s paper and 
not on himself.” 

The parties and their legal advisers and 
the Magistrate himself seem to have over¬ 
looked the fact that a newspaper is not a 
person, and that, therefore, it is not a cri¬ 
minal offence to defame a newspaper. 
Defamation of a newspaper may in certain 
cases involve defamation of those respon¬ 
sible for its publication. It might, for in¬ 
stance, amount to defamation of the person 
responsible for a newspaper to say that its 
policy was influenced or dictated by a 
particular person, if that person was dis¬ 
reputable, but I do noc understand it to be 
suggested by either side that U Ba Pe is 
a disreputable person. It might amount 

“an was in 

debt, but that 18 not the defamation com- 

plained of in this case. The er»rrtr.iQ;«« * 
admits that he bought the paper with bor- 
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rowed money, and, so far as the suggestion 
that he had borrowed money from U Ba Pe 
is concerned, it is admitted that he had 
borrowed money from U Ba Pe’s mother-in- 
law, who wasapparently living with U Ba Pe. 

A great deal of time, and, doubtless, a 
considerable amount of money, has been 
wasted over this prosecution, but it seems 
to me that the case is one to which the pro¬ 
visions of 8. 95 of the Indian Penal Code 
may well be applied, since the harm done 
was so slight that no person of ordinary 
sense and temper would complain of it. 

I, therefore, set aside the conviction and 
sentence and direct that the accused be ac¬ 
quitted so far as this case is concerned. 

The fine of Rs. 51 which has been paid 
will be refunded. 

A. N. A. Conviction set aside. 


ALLAHABAD HIGH COURT. 

Criminal Refekence No. 659 op 1926 

October 23,1926. 

Preserai:—Mr. Justice Ashworth. 

NAUBAT AND OTHERS—ACCUSED — 

Applicants 

versus 

EMPEROR —Opposite Party. 

Cr. P. C. (Act V of ISUS), 202, 2C6—Summary 
tridl^-Discvtlion of Magistrate — l^argc number of 
accused, summary trial, whether improper—Police re- 
port—Magistrate s power to take report into considera¬ 
tion in directing summary trial. 

A Maj^istrate is entitled after taking coenisance of 
a complaint to order a Police investigation and to 
take that invesligalion into consideration when con¬ 
sidering under what sections the accused should be 
put on tlieir trial, fp. 34R. col. 2.] 

The mere fact of there being a large number of 
accused does not appear tome to be a conclusive 
reason against trying a case in the summary method. 
[ibid.] 

There is nothing improper in a Magistrate being 
inllueneed by the Police report in directing a summary 
trial, [p. 349, col. 1.] 

Criminal reference made by the Sessions 
Judge, Ghazipur, dated the l8th of Septem¬ 
ber. 192G. 

Mr. A. P. Pandey, for the Applicants. 

JUDGMENT,— This is a reference by 
Ihe Sessions Judge of Ghazipur recom¬ 
mending that an order passed by a Fir'll 
Class Magistrate for the summary trial of 31 
accused should be set aside A complaint 
was lodged against 31 accused alleging 
facts, which if believed, would indicate 
that olTeiices under ss. 147 and 427, Indian 
Petial Code had been committed by them. 
'Phis Complaint was filed before one Magis¬ 
trate. The Magistrate took congnizance of 
the olfences alleged under s. 190 (a) of the 


Cr. P. C , that is to say, he took cognizance 
on a complaint. He then under s. 202 
directed an investigation by the Police. The 
Police expressed the opinion that the facts 
justified the accused being put on their 
trial under ss. 143 and 427 of the Indian 
Penal Code, and that it was a case where 
the summary method of trial might be 
employed. The Magistrate appears to have 
accepted the Police report and the case was 
transferred by the District Magistrate for a 
summary trial to another Magistrate. The 
accused thereupon made an application 
that the case could not be tried summarily 
which was rejected by the second Magis¬ 
trate by order dated 26th August, 1926. In 
this order the Magistrate has stated that 
“no doubt there is a large number of ac¬ 
cused, but the sections are such that they 
can be tried summarily. In case I convict 
the accused and also bind them over under 
s. 106 the order becomes appealable.” Then, 
there is a reference to s. 107 which is not 
understood. The Sessions Judge is of 
opinion that the rejection of the application 
of the accused against the trial being 
heard summarily was improper on the 
grounds (n) that the complaint, if true, 
would indicate offences under ss. 147 and 
427; (6) that there were a large number of 
accused; (c) that there would be no appeal 
in ca^e a non-appealable sentence was 
passed. 

It may be added that in the application 
of the accused against the trial being 
heard summarily, it is slated that no order 
under s. 106 could be passed upon convic¬ 
tion of an offence under s. 143 or 427 which 
appears to be correct. 

No sufficient ground appears to me for 
interference in revision. A Magistrate is 
entitled after taking cognizance of a com¬ 
plaint to order a Police investigation and 
to take that investigation into consideration 
when considering under what sections the 
accused should be put on their trial, olher- 
w'ise there would appear to be no reason 
for the Legislature allowing the Court to 
order investigation by the Policeunders. 202. 

As to the facts of there being a large 
number of accused pereons, s. 266 of the Cr. 
P. C., gives a discretion to a Magistrate to 
try snnimarily certain offences if he thinks 
fit. The mere fact of there being a large 
number of accused does not appear to me to 
be a conclusive reason against trying a case 
in the summary method. 

As to the remark of the Sessions Judge 
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that there would be no appeal if the accused 
were convicted, the law appears to desire 
that in certain cases there should be no 
appeal, and no sufficient reason, appears 
why in this case an opportunity for appeal 
is essential. The remark of the Assistant 
Magistrate that an appeal would he if he 
bound the accused under s. 106 may be 
ignored as he could not so bind them. 
if there is no order under s. 106 the accused 
have no reason to complain. The Sessions 
Judge has mentioned certain rulings which 
appear to amount to this that in cpnsidering 
the section of the Indian Penal Code un^r 
which accused persons should be tried, the 
Court should take into account the facts 
alleged in the complaint on the basis of 
which cognizance of the fcase is taken. 

This does not mean that a Court is bound 
to put a person on his trial under a sectmn 
which the Court does not believe applicable 
to those facts which there is a reasonable 

chance of being proved. 

The Magistrate appears to have been in¬ 
fluenced by the Police report in directing a 
summary trial and I find nothing improper 
in this. He does not appear to have been 
prompted by any improper desire to prevent 

an appeal. ^ 

For the above reasons I see no reasori for 

interference and order that the record be 

returned. _ . • , j 

^ Reference rejected. 
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Divisional Magistrate of Moulmein with a 
view to his being put on security under the 
provisions of s. 64A of the Burma Excise 
Act. Instead of taking the action which 
he was asked to take the Magistrate pur¬ 
ported to take action under s. 7 of the 
Burma Habitual Offenders’ Restriction Act. 
It has been held by a Bench of this Court 
in the case of Emperor v. Nga Kyaw Hla (1) 
that the cases referred to in s. 3 (1) of the 
Habitual OSenders’ Restriction Act do not 
include cases in which a Magistrate may 
require a person to show cause why he 
should not be ordered to execute a bond 
for his good behaviour under s. 3 of the 
Burma Opium Law Amendment Act. The 
provisions of s. 64A of the Burma Excise 
Act are exactly similar to those of s. 3 of 
the Burma Opium Law Amendment Act, 
and it follows that the fact that proceed¬ 
ings under s. 64A of the Excise Act may 
be taken against the accused does not war¬ 
rant a Magistrate in taking proceedings 
against him under s. 3 of the Restriction 
Act or in making an order under s. 7 of that 

The order of restriction against Nga Pa 
is set aside and the case is remanded to the 
Sub-Divisional Magistrate for re-trial ac¬ 
cording to law. 

Orae?’ set aside. 

(1) 98 Ind. Gas. 714; 4 R. 123; A. J. R. 1926 Rang. 
182; 5 Bur. L. J. 78; 27 Cr. L. J. 1402. 


RANGOON HIGH COURT. 

Criminal Revision No. 115I-B of 1926. 

September 3,1926. 

Present:—Justice Sir Benjamin Herbert 

Heald, Kt. 

NGA PA—Accosed—Petitioner 


rei’sns 

EMPEROR—Opposite Party. 

Burma Habitual 

1919) 8S. 3 7 — Burma Excise Act (V of 1J17), s. 
—Restriction of persoiis against whom action undsr s. 

6J,A may be tatien, legality of. nf 

The fact that proceedings under 3. 64A of the 
Burma Excise Act may bo taken against an accused 
does not warrant a Magistrate m 

against him under s. 3 of the Burma Habitual Ofiend- 
era' Restriction Act or m making an order under 
s. 7 of that Act. ... 

Emperor V. N{/a Kyaw HZo. (l)i applied. 

Criminal revision against an order oi 
the Bub Divisional Magistrate. Moulmein 
in Criminal Miscellaneous No. 221 of 
1926. 

JUDGMENT.— Nga Pa was sent up 
by the Excise Department before the Sub- 


CALCUTTA HIGH COURT. 

Criminal Reference No. 214 of 1926 

AND 

Criminal Revision No. 846 of 1926. 

August 25, 1926. 

Pmenf.— Justice Sir George Claus Rankin, 
Kt., and Mr. Justice Duval. 

EMPEROR— PhOSECOTOE 

versus 

MONMOTHA NATH MITER and others— 

Accused. 

Cr. P. C. (Act V of 1898), ss. 215, 282—Illness of 
Juror—Discharge of Jury — j udge.discretion of—Inter- 
fercnce of discretion—Discharge of Jurors—Resum¬ 
moning, propriety of — Commitment—Withdrawal of 
graver charges—Remaining charges triable by Magis¬ 
trate—Order of commitTMiit, whether may beset aside. 

Where there has been a commitment for the trial 
of charges some of which are triable by a Sessions 
Court with a Jury and others triable by a Magistrate, 
the fact that during the trial, the charges which 
were triable by the Sessions Court are withdrawn is 
not a ground for setting aside the order of commit¬ 
ment and taking away the accused’s right to a trial 
by Jury, without his consent, [p. 351, col. 2.] 

Where a Juror is prevented from attending through¬ 
out a trial by illness the Judge has, under a. 282 Cr P 
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C., a discretion either to postpone the trial to a date 
oil which the Juror would be able to attend or to 
discharge the Jury or to have another Juror, [p. 351, 
col. 1.] 

If a Juror is going to be able to attend in a very 
short time it is a wrong exercise of discretion to dis¬ 
charge the Jury. (p. 351, cols. 1 & 2.] 

It is improper and inconvenient for persons to be 
re-summoned who have been released from their oath 
as Jurors by an order of discharge, and who, there¬ 
fore, have been perfectly entitled in the interim to 
discuss the matter either with the accused or other 
persons, [p. 352, col. 1.] 

Reference under s. 438, Or. P. C. made 
by the Fifth Additional Sessions Judge, 24- 
Pergannahs, dated the 16th August, 1926, 
recommending that the order of commit¬ 
ment made by the Police Magistrate, Seal- 
dah, dated the 18th June, 1926, may be set 
aside. 

Rule against the order of the Fifth Addi¬ 
tional Sessions Judge of the 24-Pergannahs, 
dated the 16th August 1926. 

LETTER OF REFERENCE. 


The seven accused were committed for 
trial before the Court of Session by the 
Police Magistrate of Sealdah. All the 
seven were charged with offences punish¬ 
able under s. 147 and s. 302/149, Indian 
Penal Code. In addition three of them 
were also charged under ss. 326, 325 and 
323, Indian Penal Code, respectively. 

The Sessions trial commenced on 4th 
August, 1926, before a Jury ofi nine. The 
examination of eleven witnesses was con¬ 
cluded and the cross-examination of the 
12 th witness was in progress when the 
illness of a Juror interrupted the trial on 
10th August, 1926. 

On 11th August, 1926, a medical certi¬ 
ficate was filed by the sick Juror and the 
case adjourned till 16th August, 1926. On 
IGlh August, 1926, this Juror returned but 
another Juror was absent and on his behalf 
a medical certificate was filed that he had 
been ordered absolute rest for 10 days. 

Under these circumstances the Jury was 
discharged under s. 282, Or. P. C. 

On the discharge of the Jury the Public 
Prosecutor filed a petition asking for leave 
lo withdraw the charges under s. 302/149, 
Indian Penal Code. The Court, consider¬ 
ing that there was no evidence at all to 
pul before the Jury in respect of these 
charges, allowed them to be withdrawn. 
The accused were accordingly all acquitted 
under a. 494, Or. P. 0., of the charges under 
g. 302/149, Indian Penal Code. 

The position now is that there must be 
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a '*(fe novo” trial as the Jury has been dis¬ 
charged. The only charges now standing 
against the accused are a charge under 
B. 147, Indian Penal Code, against all of 
them, and charges under ss. 323, 325 and 
326 against three. Charges under ss. 147 
and 323 are triable by any Magistrate: 
under s. 325 by Magistrates of the First and 
Second Classes: under e. 326 by Magistrates 
of the First Class. 

Under the circumstances I do not con¬ 
sider it feasible to a fresh Jury to begin 
the case of accused in a Sessions Court on 
the remaining charges, which are within 
the competence of a Magistrate of the First 
Class. 

Accordingly I recommend that the order 
of the Police Magistrate committing the 
accused to the Court of Session for trial 
be set aside and the case sent to the Police 
Magistrate or some other Magistrate for 
disposal. 

The ground on which the recommenda¬ 
tion is based is that the charges under s. 
302/149 have been withdrawn and a judg¬ 
ment of acquittal recorded in respect 
thereof. The remaining charges do not 
entail a trial by a Court of Session. 

Mr. N. C Sen, Babus Prohodh Chandra, 
Chatterjee, Rabindra Nath Ghose and Biresh^ 
war Chatterjee, for the Accused in Refer¬ 
ence. 

Messrs. Lanqford James, A. C. Mukerjee, 
Babus Probodh Ch. Chatterjee, Rabindra 
Nath Ghose, Kiran Kumar Bhuttackarji, 
Bireshwar.Chatterji and Indu Bhusan Ghose, 
for the Accused in Revision, 

Messrs. B. L. Mitter (Advocate-General), 
Khundkar and Babu Nagendra Nath Baner- 
jee, for the Crown. 

JUDGMENT. 


Rankin. J, —There are two matters 
before ua. One is a Reference by the learn¬ 
ed Fifth Additional Sessions Judge of the 
24-Pergannah8. It appears that the learn¬ 
ed Judge was trying a case in which all 
the seven accused were charged under 
8 . 147 and also under s. 302 read with s. 149 
of the Indian Penal Code; but, in addition, 
three of them were also charged under ss. 
326, 325 and 323. 

The case had been committed for trial. 
I may say at once that it does not appear 
to me that there was any illegality about 
the order of commitment. The Committing 
Magistrate in his order has quite properly 
dealt with the question whether the acous* 
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ed should be committed for trial on a 
, charge under s. 302 read with s. 149. In 
these circumstances his order of committal 
was perfectly good. 

The case began on the 4th of August and 
it was tried an the 4th, 5th, 6th, 7th and 
the 9th of August. Then, on the 10th a 
Juror fell ill. On the 11th he was absent 
and the case was adjourned to the 16th. As 
a matter of fact, on the 16th this particular 
Juror was present, but another Juror was 
ill and sent a medical certificate. Apparent¬ 
ly by the medical certificate, if carefully 
scnitinised, it would have been discovered 
that another four days’ time might have 
suflficed to get that Juror’s attendance. 
However, the learned Judge, after discuss¬ 
ing the question, whether to fix the case 
for the 13th of September or a subsequent 
day, finally made up his mind to discharge 
the Jury and he discharged the Jury. Hav¬ 
ing discharged the Jury the next step that 
took place before him was that the pro¬ 
secution appeared before him and with¬ 
drew the charges under s. 302 read with 
a. 149 against all the accused. Those 
charges having been got rid of, the learned 
Judge has referred the matter to this Court 
for an order that the remaining charges, 
i. e., to say, of rioting and hurt against 
the accused should be sent to be tried 
before a Magistrate; in other words, that 
the order of committal to the Sessions 
Court should be set aside. 

Taking these matters in their chrono¬ 
logical order, the first thing to be decided 
is whether or not the order discharging the 
Jury was a good order. In my opinion, it 
was a perfectly good order. If one looks 
at 8. 282 which deals with this matter, it 
says this:—“if any Juror, from any suffici¬ 
ent cause, is prevented from attending 

throughout the trial .” Whether a 

Juror is prevented from attending through¬ 
out the trial depends, among other things, 
on the days during which the trial is 
going to take place. In this particular 
case the question was whether or not an 
adjournment should be given for a certain 
length of time. No adjournment was given, 
so the Juror who was ill was prevented 
from attending throughout the trial. How¬ 
ever, much the language of s. 282 may be 
scrutinized, it is abundantly evident that 
in such a case there is a discretion in the 
learned Judge whether to postpone the 
trial to a date on which the Juror should 
be able to attend or to discharge the Jury 


or nav© anoiiier juror* it a Juror is going 
to be able to attend in a very short time, 
it is a wrong exercise of discretion to dis¬ 
charge the Jury. In this particular case, 
taking one thing with another, the learned 
Judge thought that he was not likely to 
be able to get or. with this case until the 
lapse of a good many more days; and, 
taking the circumstances as a whole, he 
elected to discharge the Jury. In view of 
the fact that a good deal of evidence had 

been taken before the Jury it may be that 

he exercised his discretion in a manner 
which was a little hard upon the accused. 
It may be that some day early in Septem¬ 
ber, if it could have been managed, would 
have been quite a suitable day for going 
on with the trial; but the learned Judge 
did not think so. The result is that the 

order in this case discharging the Jury is 

one with which it would, in my opinion be 
quite improper for us to interfere. ’ 
Then the question whether since the 

chargesunders. 302 read with s. 149 have 

gone, this Court should make an order that 
the remaining part of the case should be 
tried before a Magistrate and should set 
aside the commitment. On that I am very 
clcsr iiid66cl tliSit such &ii order would b© 
entirely wrong I will not here discuss 
the question whether the power of reference 
given by the Code embraces this particular 
reference which has been made; but deal¬ 
ing with the merits of the matter it does 
seem to me that after the accused have 
been committed to the Sessions—a perfectly 
good commitment-the fact that graver 
charges have been withdrawn is no reason 

at all why the commitment order should 
be set aside and the accused’s right to a 
trial by Jury should betaken away from 
them without their consent. In my iudg- 

ment it would be wholly wrong to do anf- 

‘*1® correct courL 

rhe‘ordiX“crrras?egS tt re""‘ 

As it is desirable to give a rni;«,, 
matter, we think it ne-hf 

the accused persons by^their Conn ^ 
pear to desire that theyUouTd fc f 
of the same member as ^ 

they were being previously ^f^^jbywhom 
a direction that give 

shall take place befors^a Jury 

sons. nine per- 

Wi.h ,.t„^ ^ 
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had we thought that the discharge of the 
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Jury was illegal, we would have ordered 
a re suminoning of the old Jury, I only 
desire to say for myself that it would re¬ 
quire very strong circumstances indeed to 
make me give an order for the re-sum¬ 
moning of a Jury that have been at large 
since the 16th of August. Taking one 
thing with another, it would require some 
little further time before the case possibly 
could be re started and I quite agree with 
the learned Advocate-General that it would 
be improper and inconvenient for persona 
to be re-summoned who have been released 
from their oath as Jurors by an order of 
discharge and who, therefore, have been 
perfectly entitled in the interim to discuss 
the matter either with their friends or with 
the accused or with anybody they like. 
Such an order as that, I hope, will never 
be made by this Court except in very ex¬ 
ceptional circumstances. 

For these reasons, the Reference of the 
learned Sessions Judge will not be accept¬ 
ed and for the same reasons the Rule 
which was granted at the instance of the 
accused persons will be discharged subject 
to the order which we have made as re¬ 
gards the Jury of nine persons. 

Let the record be sent down at once. 

Duval) J.—I agree. 

A. N. A. Reference rejected; 

Rule discharged. 


OUDH CHIEF COURT. 

Criminal RsFEhENCB No. 62 OF 1926. 
December 3, 1926. 

Present :—Sir Louis Stuart, Kt., Chief 


Case reported by the Sessions Judge, 
Gonda. 

Mr. H. K. Ghostf Government Advocate, 
for the Grown. 

Mr. K, P. Misra^ for the Accused. 

T —The learned Sessions 

Judge having inadvertently passed in re¬ 
vision an order, which he was not com¬ 
petent to pass which had the effect of 
enhancing a sentence, has requested us to 
use the power which we possess to make 
the enhancement. After hearing Counsel 
on both sides we propose to accede to 
some extent to his request. In this case 
three men have been convicted under s. 
323 of causing hurt with lathis. In our 
opinion the provisions of s. 106 of the Or. 
P. C. can be applied and they can be 
ordered to find security to keep the peace. 
In so far as a different opinion was taken 
in the case of Dubri v, Rmperor (1] we 
regret our inability to agree with that 
opinion. We consider that the words “as¬ 
sault or other offences involving a breach of 
the peace” clearly include the offence of 
causing hurt under s. 323 and in the cir¬ 
cumstances of the case we consider that 
these persons should be ordered to find 
security, though we do not think that the 
amount of the security should be as great 
as that suggested by the learned Sessions 
Judge. We call on each of these persons 
under the provisions of s. lOti to find secur¬ 
ity each in his own recognizances for 
Rs. 100 and each with one surety of Rs.SO 
to keep the peace for one year. The sure¬ 
ties shall be persons who are considered 
as satisfactory sureties by the Sub Divi¬ 
sional Magistrate exercising jurisdiction in 

the place where the offence was committed. 

G- Order accordingly. 

ii) 71 Ind. Cas. 691; 8 0. L. J. 318; 24 Cr. L. J. 
a i » 


Judge, and Mr. Justice Raza. 
EMPhiHOR— Complainant—Applicant 

versus 

RAMANUJ AND OTHERS—Accused- 

Opposite Party, 

Cr P C (Act V of 1808), s. 106—Stcnrity procetd- 
infjs--Conviclion /or causing hurl—Security, whether 

can oc ordered. , . ... 

The words “aseaxilt or other ofiencee involving a 

Lrcach of the peace; in s. lOG. Cr. P. C.. clearly in- 

Chide the oitence of causing hurt under 6. 323, 1 cnal 

Code and a person convicted of the latter olTence 

cau be ordered to find security to keep the peace 

under B. 100, Cr. P. C. 

Duhri V. Kmperor (1), disBented from. 
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ALLAHABAD HIGH COURT. 

O&iGiNAL Suit No. 1 op 1925. 

June 7, 1926. 

Present: —Sir Grimwood Hears, Kt., 

Chief Justice, and Mr. Justice Mukerji. 
Thb SWADESHI MILLS Co., Ltd . 
BOMBAY —PLAiNTi FFs—A ppellants 

re7*5?LS 

JUGGI LAL, KAMLAPAT COTTON, 

SPINNING, AND WEAVING MILLS, Co., 
Ltd , CAWNPORE— Defendants— 

Respondents. 

Trade mark—Mode of acquisition of right to trade 
mark in India — User—Passing off—Infrhigement of 
trade mark, what constitutes—Similarhy, tests of — 
Evidence as to similarity—Colourable variation, what 
amounts to—Precedents, value of—Damages tor 
infringement, measure of. 

No man has a right to pass off his goods, by adop¬ 
tion of similar devices, as the goods of another, fp. 
361, col. 2.] 

In a country like India, where there is no Statute 
for registering trade marks, a right to a trade mark 
is acquired by user. [p. 361, col. 2.] 

Similarity of designs is a matter for the Court to 
decide and opinion of witnesses on the point cannot 
be admitted in evidence, [p. .358, col. 2.1 

Payton & Co., Ltd. v. Snelling, Lampard c6 Co., Ltd. 
(1). relied on. 

Eve^ case of passing off must be decided on its 
own circumstances and no decision can be more than 
a guide as to the general principles to be applied. Ip. 
361, col. l.J 

No general rule can be laid down as to what is or 
is not a mere colourable variation. All which can be 
done is to ascertain in every case as it occurs whe¬ 
ther there is such a resemblance .as to deceive a pur¬ 
chaser using ordinary cant ion. The standards differ and 
education is one of the factors. The inability of the 
ordinary public in India to read is a factor to be 
taken into consideration. |p. 3C2, cols. 1 & 2.] 

In determining whether the right to a trade mark 
has been infringed actual physical resemblance of 
tw'o marks is not the sole question for consideration. 
If the goods of a manufacturer, from the marks or 
device he has used, have become known in the market 
by a particular name the adoption by a rival trader 
of any mark, which will cause his goods to bear the 
same name in the market mav ho as much an in¬ 
vasion of right of that rival as the actual copy of 
his device, [p. .365, col. 2.1 

Johmton v. Orr-Ewing (7) and Seixo v. Proiezende 
(8), relied on. 

Payton tfc Co., Ltd v. Snell ing, Lampard & Co.. Ltd. 
(1) and fJoord V Jiayots Hutton tt- Co. (5'', distingu¬ 
ished. 

The question as to how damages arc to be asses.scd 
in a case of infringement of trade mark is not free 
from difficulty. The profits made by the defendants 
cannot always be a true criterion of dainasfes award- 
able to a plaintiff, fp. 366, col. l.j 

Sir Dr. Tej Bahadur Sapru, Messrs. P. N. 

Sapru and R. K. Malaviya, for the Appel¬ 
lants. 

Messrs. B. E. O'Conor and K. N. Lagkate 
for the Respondents. ’ 

JUDGMENT.— This suit was filed 

pnginally in the Court of the Subordinate 

23 


Judge of Cawnpore. By consent, it was 
transferred to this Court, partly on the 
ground of expedition but mainly because 
the case was stated to be one of great 
general importance to the manufacturing 
community. 

The plaintiffs, Swadeshi Mills Co., Ltd., 
are manufacturers of various kinds of cotton 
goods and the undertaking is managed by 
the well-known firm of Messrs. Tata & Co. 
The original defendant was a firm known 
as Messrs. Juggi Lai Kamlapat. After the 
suit was filed, it was discovered that the 
business had been incorporated as a private 
Company and, therefore, the Company was 
added as the 2nd defendant. 

The plaintiffs’ case, as disclosed in the 
plaint, and put forward by Counsel when 
the issues were framed, was that they had 
been,since 18s6,manufacturingcotton goods 
of various kinds and used from the very 
first a lotus flower as their characteristic 
trade mark. It was stated that since 1909, 
their principal trade marks had taken three 
shapes. One is a coloured label bearing 
a lotus flower and some lotus buds emerg¬ 
ing from water as shown by the topmost 
figure on the left hand of the photograph 
marked as Ex. 3. dated the 19lh of 
May, 192G. Exhibit E is the actual label 
and shows a dark red and pink flower. 
It is the one almost invariably used but at 
times on a very small portion of their goods 
the plaintiffs use a f>lain blue lotus flower 
(Ex. J). Exhibit E is not unlike the natu¬ 
ral flower. The blue lotus is fanciful. 

The second is an oval impression stamp¬ 
ed bv mechanical means on cloths and 
individual garments, bearing the same 
flower and buds as the coloured label 
w'ith a letter press indicating the name 
of the plamtiff.s. Exhibits 3 and 3A 
are the impressions made on the goods 
Below the oval is an enclosed space within 
which the word kamalchap appears in 
Gujrati language. The third is shown in 
the middle photograph on the left hand 
side of the san^e photographic Ex 3 
and has been described throughout the 
evidence as a trefoil. Exhibit F is the 
impression as u appears on cloth The 

plaintiffs used these marks Singly 

ed b, .h.„. Th, XfflLrCStS' 
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E) was used either by itself or in conjunc¬ 
tion with the trefoil (Ex. F.). Other cloths 
bore the oval impression No. 3 together 
with the pediment of kamalchap and the 
‘trefoil’ below it. The plaintiffs alleged 
that by thus using these impressions and 
labels for along lime they have acquired 
for their goods the popular name of kamal¬ 
chap (lotus ticket) and that these marks 
have become known to the trade and the 
public as indicative and exclusively so 
of goods of their manufacture and of their 
manufacture alone. It has also transpired, 
in the course of the evidence, that the 
plaintiffs claimed that their goods were 
also known as phulchap (ffower print). 
The plaintiffs* goods have a wide sale over 
a great part of India but the places with 
^vhich this action was concerned were prin¬ 
cipally Cawnpore, Delhi, Calcutta and Am¬ 
ritsar. The defendants, so the plaintiffs 
alleged, with the object of stealing the 
trade of the plaintiffs, manufactured cotton 
goods in their mill and affixed and applied 
lables and marks similar to those of the 
plaintiffs, the intention being to pass off 
the defendants’goods as and for the goods 
of the plainiiffs. The plaintiffs say that 
they discovered that this was being done 
by the defendants in July 1924 and called 
upon them to desist. The defendants, 
however, refused to do so and the plaint¬ 
iffs, therefore, brought the suit. The plaint¬ 
iffs prayed for an injunction restraining 
the defendants from using their trade 
marks, asked for delivery up of the goods 
of the defendants bearing those marks and 
for an account. Alternatively, they asked 
for damages. In the course of the trial 
the learned Counsel for the plaintiffs gave 
up the claim for accounts and rested his 
case as regards pecuniary relief on dam¬ 
ages only. 

The defendants filed separate wntten 
statements, but their case was substantially 
the same. The defendant Company, how¬ 
ever, pleaded that since Iheir incorpora¬ 
tion, they had not used the trefoil and had 
abandoned also the use of the word phvl- 
chap in Hindi. The defendants denied 
that tlie plaintiffs’ marks, stamps, designs 
had acquired any reputation of kav\al- 
cfiap and urged that even if they had 
done so, the plaintiffs were not damniti- 
ed as the delUidants’ gcods were not 
enquired for under tlie designation of 
kamalchap. They further pleaded that 
the marks and stamps and labels used 


by them were neither an actual nor a 
colourable imitation of those used by 
the plaintiffs and there was no reasonable 
probability of deception and they alleged 
that the plaintiffs had no proprietary title 
to the marks and labels claimed by them 
and the plaintiffs were not entitled to any 
relief. 

The following issues were settled in the 
presence of the learned Counsel for the 
parties and with their assistance:— 

(1) Have the plaintiffs since the year 
1888 been using continuously the design 
of a coloured lotus flower (Ex. A) emerg¬ 
ing from water and since the year 19U9 
till the date of this action a lotus of the 
pattern as Ex. E, on dhotis, chaddars, long 
cloths and other goods ? 

(2) Have the plaintiffs been impressing 
continuously on their said goods the triangu¬ 
lar and oval design in conjunction with 
each other (Exs. 3, 3A and F) since at 
least the year 1909? (Exhibits 3 and 3A 
are one and the same, the only difference 
being in size and clearness of print). 

(3) Has the user referred to in Issues 
Nos. 1 and 2 given to the plaintiffs any 
exclusive right to the said design and 
figure so as to enable them to restrain any 
person manufacturing or selling goods with 
a colourable imitation of the same design 
attached thereto and figures impressed 
thereon ? 

(4) Have the said goods of the plaintiffs 
so distinguished as aforesaid acquired a 
reputation in the Indian market? Are 
the said goods of the plaintiffs known to 
the trade or to general public under the 
name of kamalchap? 

(5) Have the defendants by use of a flower 
(Ex. D) and by impressing the oval design 
(No. 4) and the triangular design (Ex. G) 
got up their goods in similarity to those 
of the plaintiffs and have thereby imitat¬ 
ed the same and have passed off their 
goods as and for the goods of the plaint¬ 
iffs? 

(6) Is the use by the defendant of designs 
aforesaid such as to induce a belief in the 
public that the goods of the defendants 
are these of the plaintiffs? 

(7) Has the registration by the defend¬ 
ants referred to in para. 20 of the written 
statement any and \vhat legal validity or 
effect? 

(8) Are tlie plaintiffs entitled to (1) an 
injunction, (2) delivery up of goods bearing 
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the designs and figures and (3) an account 
or any and what damages? 

Findings. 

Issue No. 7 .—This issue may be dis¬ 
posed of at the outset, as being the least 
important point in the case. It appears 
that tbe defendant firm “registered'* their 
label (Ex. D) in Calcutta under Registration 
Act XVI of 1908. That Act relates to registra¬ 
tion of documents alone and has nothing to 
do with the registration of trade marks. We 
hold, therefore, that the registration had no 
legal validity, or effect. 

IssuesNos. 1 and2 .—The evidence on this 
pointconsists of the statements of several wit¬ 
nesses. but those who fixed the date are two 
in number. Mr. A. M. Kuka is an Assistant 
Secretary to the plaintiffs. He proved that 
the plaintiffs came into existence in 
and immediately thereafter the plaintiffs 
chose a lotus flo^p-er as their design and that 
Ex. A is the original design. It is still 
in use; its use is so limited that it does 
not figure in this case otherwise than as 
part of the narrative. They had also other 
designs which lie outside this case and 
were only incidentally mentioned. In 1909, 
the coloured lotus flower (Ex. E) was adopt¬ 
ed and has since been in continuous use. 
In the same year, the oval print of the 
lotus with the pediment of Icamalchap 
(Nos 3 and 3A) and the trefoil (Ex. F) were 
decided on as distinctive marks. The colour¬ 
ed lotus flower and the oval print were 
both “registered” at the office of the “Mill 
Owners Association” in Bombay, but by 
some oversight, the trefoil was not. In 
1923, the Mill Owners Association revised 
their registration book and the trefoil was 
then “registered". It has, however, been in 
use since 1910. Mr. Kuka described how 
the coloured lotus flower and the im¬ 
pressions (the oval with pediment and 
trefoil) are used on all save a negligible 
quantity of the cloths and individual gar¬ 
ments manufactured by the plaintiffs. Mr. 
Kuka has not been cross-examined on this 
point and there is no reason for not accept¬ 
ing his statement as to the dates when the 
several labels and designs came into use. 
On these points he was confirmed by Mr. 
Amaria who is the head clerk in the plaint¬ 
iffs’ weaving department. Numerous wit¬ 
nesses, with experience in the trade, varying 
from u to 30 years, have sworn that they 
are familiar with the plaintiffs’ labels and 
designs, and have seen them continuously 
for many years on the goods of the plaintiffs. 
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It may be observed here, that the oval 
design and the pediment bearing the words 
kamalchap under it, form one impression 
and in mentioning the ‘oval design’ we 
include the pediment kamalchap. We 
answer the Issues Nos. 1 and 2, therefore, in 
the affirmative. 

Issue No. 4—This issue also must be 
answered in the affirmative, the evidence on 
the point being overwhelming. We have 
already said that the coloured lotus flower 
mbel (Ex. E) and the impression of lotus 

^ ^ trefoil 

(Ex. F) came into use in 1909. The trefoil, 
it must be noted, was never used by itself. 
Its value lies in the use to which it was 
put in conjunction with the other marks 
It IS, however, the lotus flower, either colour¬ 
ed or impressed, to which both parties attach 
the greater value. 

The evidence of the association of the 
lotus with the goods of the plaintiffs con¬ 
sists of statements of about 20 witnesses, a 
few of vyhom were examined on commission. 
Mr.^ Kuka, the Assistant Secretary of the 
plaintiffs, states that the plaintiffs’ goods 
are known and enquired after as kamalchap 
goods and that the ‘lotus’ stands for any- 
thmg manufactured by the plaintiffs. Mr. 
Sheo Sahai Mai is a member of a large 
and lofluential firm known as Bilas Rai 
Hardat Rai which deals in cloth He 
swears that for the last 15 years he has 
been seeing the plaintifis' goods either 
as being marked with kamalchap or 
bearing the coloured lotus label and 
that-customers demand the plaintiffs’goods 
as kamalchap goods. He added that when 
anybody asked for kamalchap goods the 

witness always understood him as requiring 
cloth manufactured by the plaintiffs The 
cross-examination brought into prominence 
the extent of the business done by his 
firm m the plaintiffs’ goods alone He 
proved that they sold every year betwepn 
fifteen and sixteen lakhs^ of 

goods (equivalent roughly to £l00 00of 
ibe cross-examination of this and ‘ 
vvuneeses of the plaintiffs was directed to 
establish that they had reallv ^ *2 

ascertaining whether the plaintiff?' 
were known as kamalchap The sup-o-^^r 
was that this witness ana most of t h 
witnesses were wholesale other 

plaintiffs’ goods would be sold 

i« ™ .““.oilj"”? 
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clue to the kind of goods which a customer 
might want. It is, however, certain from 
the statements of this and other witnesses 
and also manifest from the admissions of 
the defendants' witnesses, which we shall 
examine at the proper moment, that the 
kamalchap or lotus print was recognised as 
indicating and referring exclusively by 
goods of the plaintiffs’ manufacture and 
that the quality and the size of particular 
goods were indicated by the numbers im¬ 
pressed on the cloth or individual garments. 
W e can see no reason to doubt that the 
wholesale dealers would be well aware of 
the name that was borne by the plaintiSs’ 
goods and given to them by the purchas¬ 
ing public in general and this same 
remark applies with greater force to the 
retail seller in daily touch with the ultimate 


consumer. 

The plaintiffs’ agent in Cawnpore was a 
most important witness. His firm sells cloth 
worth about ‘^8 lakhs of rupees a year, for 
the plaintiffs in the Cawnpore market. He 
stated that the plaintiffs’ goods went by the 
name of kamalchap. He also said that the 
goods of the plaintiffs were known in the 
Delhi market, not only as kamalchap but 
also as phulchap (flower print). Capital 
was sought to be made, by the defendants, 
out of the fact that the expression phulchap 
was not mentioned in the plaint and, at 
one time, the impression was sought to be 
created in the mind of the Court, that this 
allegation of the plaintiffs that their goods 
were also known as phulchap was an inven¬ 
tion put forward since the filing of the 
plaint This, however, is not correct. The 
very words phulchap were used by the 
plaintiffs in the original notice sent by the 
plaintiffs to the defendants, asking them to 
desist from using a lotus and oth^ designs 
similar to those of the plaintiffs. 
ouite easy to understand why the plaintiffs 
goods should have come to be known as 
Tyhulchdp as w©!! as kdvidlchcip. It is by 
no means certain that a large proportion 
of villagers would know that the coloured 
label and the oval indicated that species of 
flower known as kamal and, therefore, they 
would refer to it by the generic name as 
vliul The attempt of the defendants to 
establish that the lotus was a commonly 
used design failed. Only two such llowers 
were produced (Ex. l,. N. 1 and Ex. tS N. 2) 
and no history was given of either of them. 
The register of the Mill Owners Associa¬ 
tion Volume II (containing names bearing 


letters N to Z) was produced in Court and 
out of the 314 designs it contained, there 
was hot one which bore any resemblance 
to a kamal or a lotus except the plaintiffs 
designs as therein recorded. The evidence 
of Delhi witnesses examined before us 
and of witnesses examined on commission 
clearly shows that the plaintiffs’ goods have 
an alternative name of phulchap and this 
fact will have an important bearing when 
we come to examine what the defendants 
did in order to appropriate a portion of the 
plaintiffs’ trade. 

The association of phulchap with the 
plaintiffs' goods was brought out clearly by 
the witness Sri Newas. Just as in the case 
of the previous witnesses, his firm does an 
enormous annual business in the plaintiffs’ 
goods selling some 17 lakhs of rupees worth 
each year, {i. e., about £115,000). Indeed, 
he said that the word phulchap was really 
more in use than the word kamalchap and 
we accept this evidence on this point. 
Incidentally, it may bo mentioned here, 
that dealers in the plaintiffs’ goods in Delhi, 
Cawnpore and in some other places are 
known as 'Nagpurwalas'. This statement 
is necessary to understand the evidence of 
certain witnesses and one document by 
which a customer demanded plaintiffs* goods 
as those of 'Nagpurwalas.' 

The next witness was Onkar Nath. He 
comes from Amritsar. He is a member of 
a firm known as Ram Narain-Kishen 
Dayal, who deal in plaintiffs’ goods. He 
swore that the plainliffs’ goods were known 
in Amritsar either as kamalchap or as 
phulchap and that all the goods handed by 
him boreaka7nann one form or another, 
i. e., coloured lotus flower or oval. He added; 
“Everybody knows the plaintiffs’goods by 
the kamal flower on them.” 

In cross-examination he said that most 
people purchasing goods did not know the 
names of the Swadeshi Mills or of Tata & 
Co. He added that both retail and wholesale 
purchasers knew that the kamalchap or 
the phulchap were the distinctive marks 
of the plaintiffs' goods. Other witnesses 
on the point are;— 

Kishen Chand 

Atma Singh 

Milkhi Ram 


j-From Amritsar. 
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Sheo Dat Rai 
Bans! Dhar 
Ram Chandra 
Raja Ram 
Har Narain 
Sheo Shankar 
Ganga Ram 


1 

} Prom Cawnpor© 


Ram Chander 1 -ch t\ n.- 
Shyam Sunder Lai / Delhi. 

They are respectable and trustworthy 
witnesses and unshaken in any degree 
in cross-examination and we accept their 
evidence. 

Before leaving the plaintifis’ evidence we 
should call attention to a curious circum¬ 
stance which arose in four instances when 
the witnesses were identifying the exhibits. 
According to the usual practice, the wit¬ 
nesses, awaiting call, were out of Court and 
presumably were unaware of the evidence 
given in the box by previous witnesses. 

The three designs of the plaintiffs were 
in a brown paper covered book (Book I) 
and the alleged infringing designs were 
in a book similar in all outward respects 
(Book II). Exhibit G (the defendants’ 
trefoil) was held up to the witness Onkar 
Nath, he then being about 4 feet away 
from the book. The light in the Court was 
brilliant. He said: "I have seen this mark 
on hundreds of pieces of goods of plaintiffs’ 
manufacture.” When it was pointed out to 
him that it was in fact the defendants’ 
trefoil he was not at all prepared to admit 
the mistake, seemed to suspect a trap, 
Ex. G was then put into his hands 
and he said ‘T now see the name of defend¬ 
ant upon it.” He was then given Ex. F 
for comparison and said: “If one cannot 
read the words on Exs. F and G one is apt 
to bo deceived. I have been seeing Ex. F 
for the last 15 years and am quite familiar 
with it. I am quite familiar with the shape. 
If I do not read the Hindi letters on it then 
I will have to look at it carefully and then 
I will be able to say if it is the mark of the 
plaintiff.” Another witness, Kishan Chand 
Behan, who has for seven years been selling 
very large quantities of the plaintiffs’ goods 
was also shown Ex. G and said that it was 
not the defendants' mark. In fact it was, 
and he, being able to read, at once recognis¬ 
ed his mistake when the exhibit was handed 
to him. 

He it was to whom Mr. Onkar Nath 
showed some of the defendants’ goods bear¬ 
ing the alleged infringements at the time 


of their discovery. On this point he said* 
“At first I thought that what Mr. Onkar 
Nath was showing me was the face plate 
(i. e , the impress) of the plaintiffs but when 
I read the words I saw immediately that 
it was not the plaintiffs.” 

A third witness, Milkhi Ram, identified 
Ex. E and Ex. F correctly but when shown 
No. 3 in the ordinary sequence said: 
“That is the imitation.” No. 3 and No. 4, 
being respectively, the plaintiffs and defend¬ 
ants’ ovals, were then handed to him and 
he distinguished them correctly adding 
“the man who reads them will not make a 
mistake, the man who does not read them 
is likely to make a mistake.” Under cross- 
examination Bansi Dhar was shown Ex. F 
and identified it correctly. Then he was 
shown Ex. G(the defendants’ trefoil design) 
and said: “This is the design of the 
Swadeshi Mills.” Sir Tej Bahadur Sapru 
asked him not to read the print and the 
witness studying the design from a distance 
of about 5 feet said: “This exhibit is the 
defendants’ trefoil design.” 

These mistakes made by men accustomed 
to handing large quantities of the plaintiffs’ 
goods over a long period of time are, in our 
opinion, significant. There can be no doubt 
that the mistakes were genuine and were 
corrected immediately, not by a recognition 
of difference in outline but by the reading 
of the text. It is the plaintiffs’ case that 
the defendants have achieved a large measure 
of their success in disposing of their goods 
by reason of the illiteracy of 90 per cent, of 
the population, who have in their minds a 
vague general idea of the lotus flower oval 
and trefoil and being unable to ’ read 
are at once attracted by the similarity of 
the defendants’ designs and are satisfied 
that they are the goods of the same manu¬ 
facture as they have bought in years past 

Six witnesses of the defendants adm’it- 
ted that kama/c/iap stood for the plaintiffs’ 
pods. Murli Dhar from Oawnpore, in 
h,3 examiption-in-chief tried to show that 
the plaintiffs goods were known in the 
market by numbers alone. Later, he ad¬ 
mitted, that he knew Ex. E to he fiTe 
plaintiffs’ label and the ImDressione 
3A and F as plaintiffs’ oval a^nd trefoil ^?n 
cross-examination he was asked why a 
label was employed, not only h,. tv. i ^ ^ 

iffs, but also by th4 

manufacturers of cloth The °^her 

gan by saying that the kLl wa“'® 
to beautify the stuff and that, in ?he op“ - 
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ion of the witness, was the only object of the 
label. He, however, did not.adhere to this 
palpable absurdity and, in the next sen¬ 
tence, adoiitted that every mill used its 
own peculiar ticket (label) lest its goods 
should be confounded with the goods of 
another mill. Further on, he said that 
when he found an article of cloth bearing 
the coloured lotus label (Ex. E) he knew 
at once that it was the manufacture of 
the Swadeshi Mills, and further that if 
anybody asked for kamalchap goods, he 
would know that he wanted the goods of 
the plaintiffs’ manufacture. His evidence, 
therefore, materially built up the plaintiffs’ 
case. 

The second witness, who is a broker em¬ 
ployed by a firm which sells defendants’ 
cloths, admitted in cross-examination that 
if anybody asked for kamalchap goods he 
would, as a broker, take the customer to 
the shop of Nagpurwalas, that is to say, 
to the firm which sells the plaintiffs’ cloth 
at Cawnpore, viz.y Ram Narain-Kishen 
Dayal, or to any other shopkeeper who 
might sell plaintiffs’ goods. Similarly, 
Madan Lai, who sells the defendants’ goods 
agreed that tickets or labels were attached 
to indicate the manufactures and that he 
would be able to tell who were the manu¬ 
facturers of a certain article, if he knew 
their ‘picture.* He added that if he looked 
to the ‘picture’ without reading the print, 
he would be able to recognise the picture 
as plaintiffs. 

Ram Ratan in cross-examination said 
that on seeing, on any goods, the coloured 
lotus label (Ex. E) he would know that it 
was the manufacture, of the plaintiffs. 

The witness Mannu Lai described how 
the productions of various mills were 
known by the labels or prints they bore, 
e. g.y the ‘tailor print,’ and similarly that 
plaintiffs’ goods were known as kamalchap. 

The last witness of the defendants on 
the point, viz.^ Mahahir Prasad, made a 
somewhat sinister admission, namely, that 
if anybody asked for phulchap goods 
from him he would put before the customer 
the goods manufactured both by the plaint¬ 
iff:) and the defendants and ask him to 
make his choice. 

W e have for the foregoing reasons no hesi- 
tati m in holding that the plaintiffs'goods 
have acquired the trade name of kanial- 
rJuip in the Indian market and among 
tlie general purchasing public. The fail¬ 
ure to include the words phulchap in 


the plaint was due to an oversight. Had 
they been included we should have held 
that the plaintiffs’ goods were also known 
by that alternative name. 

Issues Nos. 3y 5 and 6. —These three issues 
can conveniently be grouped together. The 
photograph Ex. 3, bearing the date on 
19th of May, 1926, is a reproduction of the 
label and impressions used by the plaint¬ 
iffs and the defendants respectively, the 
three impressions on the left being those 
of the plaintiffs and on the right those of 
the defendants. In examining them a dis¬ 
parity in the size of the ovals will be 
noticed. In fact the enlarged oval of the 
plaintiffs was selected for the photograph 
because the impression of No. 3 was faint. 
No. 3 and No. 4 should be compared to show 
the slight actual difference in size between 
the ovals of the plaintiffs and defendants. 
Similarity being a matter for the Court, 
we decided not to allow any evidence as 
to the opinion of witnesses on this ques¬ 
tion— vide 8. 45 of the Indian Evidence Act, 
and Payton & Co., Ltd. v. Snelling Lam- 
pard & Co. (1). 

It will be noticed that the two top pic¬ 
tures are both of a lotus. It has been 
conceded by Mr. Kamlapat, the head of 
the firm the defendant No. 1, and the Chair¬ 
man of the Board of Directors of the de¬ 
fendant No. 2, and by his son Mr. Padam- 
pat, one of the directors of the defendant 
No. 2, that their label (Ex. D) does repre¬ 
sent a kamal (lotus). The similarity be¬ 
tween the two pictures at the top lies pro¬ 
bably only in this that both represent a 
lotus. The two middle pictures, the two 
trefoils, are, no doubt, again similar but 
with this difference that the defendants’ 
picture on the right hand is a little more 
elongated than the plaintiffs’ picture on the 
left. At the bottom are the two ovals. 
The similarity of the appearance is appar¬ 
ent. The difference is this, that while the 
defendants’ oval contains a rose branch with 
a flower the plaintiffs on the left contains a 
lotus and the defendants’ pediment under 
the oval contains the word phulchap ia 
hindiy while the plaintiffs’ pediment on 
the left contains the word kamalchap ia 
Gujrati character. There is a difference ia 
the letter press also and there are similar 
differences in the letter presses of the two 
sets of pictures above the ovals. Examples 
of the actual appearance of the cloths with 

ill (1901) A. O. 30S; 70 L. J. Ch. GU; 85 L. T. 287; 
17 U. l\ 0. C28. 
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Other design. Messrs. Hate & Co. had spoken 
of the lotus design having been “registered'* 
by the plaintiffs and Mr. Kamlapat, on the 
2l3t of J uly, asked for “one ticket of that 

^ _ __ * .« «4 ^ .m 


trefoil of the plaintiffs and 
aefendants resnectively are shown bv Ex K 

P. 18 and Ex. K. P. 19. ’ 

we consider the question of simi¬ 
larity and the question whether goods of a 
similar character bearing the defendants* 
impressions are likely or not to pass off as 
goods manufactured by the plaintiffs, it wiil 
be worth our while to examine the history 
behind the defendants' designs. 

The plaintiffs say that their great volume 
of trade in Oawnpore, Calcutta, Delhi and 
elsewhere, but especially in Cawnpore, 
attracted the attention of Mr. Kamlapat 
the proprietor of the firm Juggi Lal-Kam- 
lapat and he determined to go into the cloth 
manufacturing trade and to enter into com¬ 
petition with them. To that the plaintiffs 
take no exception. Their case, however, is 
that the defendant firm sought to obtain 
and did, in fact, obtain an immediate market 
for their goods by a close imitation of their 
designs and that this was done intention¬ 
ally and as part of a campaign of imita¬ 
tion. 

The evidence shows that Mr. Kamlapat 
and his family have been resident in Cawn¬ 
pore for many years. At sometime in 1922 
he decided on this new venture. He erected 
mills and manufactured various kinds of 
cloth and garments and in particular cloth 
and garments closely approximating in 
quality and appearence to the five particu¬ 
lar kinds by which practically the whole of 
the plaintiffs’ trade in Oawnpore was built 
up and maintained. Of this also the plain¬ 
tiffs make no complaint recognising it as 
an every day incident of trade. 

The evidence establishes that at first Mr. 
Kamlapat used the design of a shrub in a 
flower pot. Shortly after he took the figure 
of the goddess Lakshmi, at times seated, at 
times standing. 

Then on the 30th of June, 1922, he wrote 
to Messrs. Hate & Co., a firm of engravers 
and colour printers at Bombay, and wanted a 
quotation for a large number of labels. “The 
design is to be a Lotus Flower of dark red 
colour and the background should be the 
colour of water." A rough sketch was en¬ 
closed. After some immaterial correspond- 
ence, Messrs. Hate c'c Co., wrote on the 
loth of July that the lotus design was the 
property of the Swadeshi Mills (the plaint¬ 
iffs) and expres.sed regret that they could 
not copy or make another lotus design and 
lequested Mr. Kamlapat to suggest any 


design for our inspection.” In the witness- 
box Mr. Kamlapat admitted that he had 
seen the red and pink coloured lotus flower 
(Ex. B) of the plaintiffs hundreds and hun¬ 
dreds of times before June 1922. In reply 
Messrs. Hate & Co. are said to have sent the 

the all blue label of a lotus flower 
which is a design very rarely used and 
men only on fancy and unbleached cloth. 
1 he sending of this blue label by Messrs. Hate 
Co. rests upon the evidence of Mr. Kamla¬ 
pat alone and it is curious that Hate should 
not have sent the usual dark red and pink 
3'b6l of the plaintiffs when it was owing 
to a request for a lotus of a dark red colour 
that they had raised objection. If in fact 
the blue label was sent, Mr. Kamlapat may 
have thought that the plaintiffsghad failed 

to register the dark red and pink design 
and attaching some fancied value to regis¬ 
tration may have thought he could steal a 

march upon the plaintiffs by adopting an 
imitation of it and “registering" it. However 
that may be a fortnight later, Mr. Kamlapat 
sent to Messrs. Hate &Oo a design which was 
the copy from which was printed (Ex. D) 
the first of the alleged infringements, and 
the defendant firm and the defendant Com¬ 
pany have used between December 19^2 and 
December 1925 no less than «,05,310 of these 
coloured lotus labels on their goods and 
ascan be seen by the figures, their sales 
immediately increased. Pleased as we be¬ 
lieve him to have been with the success 
achieved by his coloured lotus label he 
decided to stamp his goods with an oval 
and pediment and also with a trefoil design 
and oil the 19th of July, 1923. he wrote to 
Messrs. Ganguh & Co., enclosing two 
sketches for blocks. Blocks were made and 
the impressions are No. 4 (the oval) and 
Lx. G. In a letter of the 25th July 1923 
Mr. Kamlapat directed the engravers that 

the hue round the flower in the oval design 
should be zigzag and this, in our opinion 
IS one instance amongst many in which Tn 
the preparation of the designs Mr Kamla 

Neither the defendant firm nor the 

oWoSs “arc? ^ 

or both of thes“two mwkf were“® 

>«t it i. not £t .r/; 
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on an immense number of goods as the 
sales accounts establish. 

Sir Tej Bahadur Sapru, who appeared for 
the firm, opened Mr. Kamlapat’s case along 
the only line which was possible. He said 
that Mr. Kamlapat knew that the plaintiffs 
had been doing business in Cawnpore for 
many years and was aware of their pros¬ 
perity and was also familiar with the 
labels used by them, that “When he devis¬ 
ed these things he believed and honestly 
believed that he had created designs with 
essential differences”; that his designs were 
not calculated to deceive and that even as¬ 
suming a remarkable similarity there was 
no reasonable likelihood that such designs 
would deceive. 

That was not at all the way in which Mr. 
Kamlapat at the outset presented his own 
case and he was only driven into that posi¬ 
tion by cross-examination. He had pre- 
' viously been invited to study the 314 designs 
in the register of the Bombay Mill Owners 
Association. He went through them with 
care and agreed that, save for the plaintiffs' 
designs which were in the register, there 
was no design of a lotus flower or oval or 
trefoil or any design in any way resembling 
any of these three marks. We regret to 
have to say that Mr. Kamlapat showed 
himself an untruthful and dishonest wit¬ 
ness. In examination-in-chief he answered 
the questions intelligently clearly and to 
the point but under cross-examination such 
were his evasions that in more than half 
of the questions put to him, a member of 
this Bench had to inteivone after his first 
answer had been given and frame the ques¬ 
tion in alternative ways so as to endeavour 
to elicit the plain answer to the original 
plain question. To such a length did this 
go that it became the practice for the 
final answer to be repeated by the Judge 
and agreed by Counsel before it was put 
upon the record. The following extracts 
from his evidence will demonstrate the dis¬ 
honesty of his methods and of his evi¬ 
dence. 

He said that “a trade mark does not help 
to sell goods at all", but he made the 
most important admission “since 1 began 
to use the coloured lotus flower my goods 
began to sell better.” He said that before 
choosing his designs he had seen the 
plaintiffs’ marks on their goods hundreds 
and hundreds of times, that he deter¬ 
mined’ to have a lotus flower, that he knew 
he i)laiiitiffs were selling goods iu Cawn¬ 


pore with the lotus label and that they 
were doing a large trade, about 200 lakhs 
in the years between 1914 and 1924. He 
gave several reasons for using the lotus, ‘T 
put the coloured lotus flower on for the 
sake of beauty. In every case in which 

I use the coloured lotus flower.I do 

so because it is a pretty picture.” He said 
it was a “pure accident” that his goods 
and those of the plaintiffs had an^oval with 
pediment and a trefoil and also an accident 
that they were placed in the same position 
on the goods of each and stamped in the 
same colour. 

It was not until August 1924 when he 
got the letter of complaint from the plaint- 
iffs that he “recollected” that on his goods 
the marks were in the same order and were 
an oval with pediment underneath and a 
trefoil. 

The‘pure accident’ theory was somewhat 
undermined by his subsequent admission 
that he “borrowed" the idea of the trefoil 
from plaintiffs’ marks “from seeing it on 
plaintiffs’ goods.” He said he could give 
no “special reason” why he chose the ovail 
with pediment and the trefoil. Eventually 
he brought himself more into agreement 
with the sensible line adopted by Counsel 
in his opening. 

In substance it came to this that he had 
intentionally copied the designs of the 
plaintiffs. “When I mad© all those differ¬ 
ences which I have pointed out, I did think 
that the Swadeshi Mills would have no cause 
for complaint.”.“We had made differ¬ 

ences in each design which we thought took 
away any imitation.” Whilst being per¬ 
fectly ready to give up the oval with pedi¬ 
ment and the trefoil he maintained his 
right to the use of the coloured lotus flower. 
He concluded his evidence by saying “when 
I put my kamal flower on with its differences 
from the flower of the plaintiffs I knew 
there would be competition and that was 
my intention.” “I think the differences .1 
have made in Ex. D when compared with 
Ex. E are such that the law will allow me 
to use it." It will be noticed that on many 
of the cloths which have been exhibited 
there is the figure of the goddess Lakshmi 
which has been and is being widely used 
by the defendants. An illuminating inci¬ 
dent occurred when the defendants put 
forward a coloured design i^Ex. K. P. 25) 
which on cross-examination was admitted 
by the defendant to be the mark of the 
Gujrati Spinning Mill, a firm of old stand- 
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ing. *|The coloured picture” he said “of 
theirs is identical with the picture I stamp 
on my cloth," {vide Ex. P. P. 3). 

Mr. Padampat, the son of Mr. Kamla- 
pat and a Director of the Company was 
called. He is a man of high intelligence 
and was not prepared to agree with his 
father that a trade mark was of no value. 
On the other hand he said that the coloured 
lotus flower was no doubt of very great 
commercial value to the plaintiffs, arising 
from its use year after year and the increas¬ 
ing volume of sales. Whilst he was willing 
to give up the oval and pediment and tre¬ 
foil he objected to discontinue the use of 
the coloured lotus flower because they had 
used it on their goods since December, 
1922, and it had become their trade mark. 
When asked about the five classes of goods 
which it is alleged that the defendants 
particularly selected for competition with 
the plaintiffs he accepted the plaintiffs’ 
figures of sale in Cawnpore from the Ist of 
July, 1922, to the Slst of March, 1926, as 
Rs. 10,345.293. 

The effect of Mr, Kamlapat’s evidence 
is quite clear. He intended to adopt the 
very valuable designs of the plaintiffs and 
by careful examination and study evolved 
other designs of a like nature which he 
thought were such as the law would allow. 
That he did so with the object of obtaining 
part of the trade of the plaintiffs by passing 
off his goods as and for theirs, admits of no 
doubt. That he succeeded also admits of no 
doubt. 

At sometime or other he must have been 
advised that his only chance of retaining 
the valued coloured lotus flower was to 
jettison the oval and pediment and the 
trefoil. It was, no doubt, suggested, and 
it is no doubt hoped, that the Court will 
say that there exist such differences in the 
coloured lotus pictures as to disentitle the 
plaintiff to relief on this brancii of the 
case. In considering the English authori¬ 
ties we shall have to be extremely careful 
always to bear in mind that the percentage 
of illiteracy in this country exceeds ;j0 per 
^nt of the populati;)n and that English, 
Hindi and Gujrati characters convey no¬ 
thing to the unlettered. This case comes up 
for decis.on at a moment when high hopes 
are being entertained of tiie development 
of India’s great natural resources. For 
that purpose capital must be unlocked and 
some guarantee given that a business labor- 
ously built up shall not be subject to 


invasion at the hands of an unsorupulous 
rival. As regards letter press we think 
that the only present standard that can 
safely be set up is wholly to disregard 
differences of name and description in 
those trades where the article is sold in 
great quantities to the illiterate rural or 
urban population. Before we consider the 
cases, we should clear the ground by point¬ 
ing out that, although the question was 
raised in the written statement, as to how far 
the plaintiffs were entitled to an exclusive 
right to a trade mark, {vide Issue No. 3) noth¬ 
ing was said in argument to show that the 
plaintiffs, by continuous user of the repre¬ 
sentation of a kamal, were not entitled to 
use the same and to stop the defendants from 
using it in a manner likely to prejudice 
the plaintiffs. It is not, therefore, necessary 
for us to cite any authorities in support 
of the well-known principle that in a 
country like India, where there is no Statute 
for registering trade marks, a right to a 
trade mark is acquired by user. We take 
it, therefore, that the plaintiffs have a 
title to the trade mark of a kamal or lotus 
and that the only question before us is, 
whether the defendants are entitled to 
use their lotus or not. The first case cited 
by Sir Tej Bahadur Sapru is the case of 
Blackwell v. Crabb (2). The head-note runs 
as follows:— 

"The Court will not restrain the use nf 
a label on the ground of its general 
resemblance to the trade mark of another 
manufacturer, if it is different in points 
which a customer would look at in order 
to see whose manufacture he was purchas¬ 
ing.” 


i-uc juuguicui IB very snort and was 
given on an interlocutory application for 
injunction to restrain the defendant from 
using the labels. The Vice-Chancellor 
remarked that the case was to be decided 
by a mere inspection of two labels Then 
he proceeded to state that there were 
similarities and there were also great differ¬ 
ences. It appears that the plaintiffs in 

well-known manufacturers 

defendant had got up a label siSr to 

^rOhlnceror^^oodnriS^C^- 


“The defendant’s name is printed on his 

(2) (1867) 36 L. J. Ch. 504. 
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label at least as large as the plaiotiffs is 
on theirs. The plaintiffs’ address is on their 
label, and there is no address on that used 
by the defendants.” 

As to the Royal Arms used by both the 
parties he remarked that the use was 
common amongst tradesmen. He added: 

“Thus it is difficult to say where the imita¬ 
tion begins, but the important question is. 
what acustomer is likely to look at?...The 
name is the thing which a customer would 
look at, and this is conspicuously different.” 

The case proceeds on the true assumption 
that everyone wishing to buy the article 
would by virtue of being able to readatonce 
see “Crabb and Company” conspicuously 
printed and would realise instantly that he 
was being offered a product of a firm other 
than that of Blackwell. 

The next case cited was Leather Cloth Co. 
V. American Leather Cloth Co, (3). The 
report of the case shows the two labels of 
the two contesting parties and a glance at 
them shows marked dissimilarity. After an 
examination of the two marks of the parties, 
one appreciates why their Lordships agreed 
that the decree of the Court of Appeal, 
dismissing the plaintiff’s suit, should be up¬ 
held. Lord Cranworth says at page 535*: 

“The defendant’s trade mark is certainly 
not the same as that used by the appellants. 
But is it only colourably different ? I think 
it is so different as to make it impossible 
to say that it is substantially the same. 
No general rule can be laid down as to 
what is or is not a mere colourable variation. 
All which can be done is to ascertain in 
every case,asit occurs, whether there is such 
a resemblance as lu deceive a purchaser 
using ordinary caution.” 

His Lordship then went on to describe 
the points of similarity and the points of 
dissimilarity and then remarked: 

“The name of the Company is different. 
The word ‘Crockett’ is prominently exhibit¬ 
ed twice in the plaintiffs’ upper half, not 
once in the defendants’. No one taking 
the trouble to read the two can say that he 
would be deceived.” 

Again in this judgment we see the 
empuasis laid upon the accepted fact of 
ability to read and the protection which 
literacy affords to the public. As remarked 
by his Lordship, no general rule can be laid 
down as to what is or is not a mere colour- 
(3) (1865) 11 H. L. C. 523; 35 L. J. Ch. .53; 11 Jur. 
(S. H.l 513; Vi L. T. 742; 1.3 W. li. 873; G N. K. 20'.); 
ll 1-^ n. 113.); 14C K. K. 248. 

n>ago of (1'865)T1 ll. C. G. -[£cf ] 


able variation. In other words, the standards 
differ and education is one of the factors. 
Quite apart from inability to read, we are 
satisfied that most of illiterates in this 
country are so untrained as to eye and 
brain in the reading and understanding of 
pictures that they would be quite unable 
to point out, for example, the difference 
in the two coloured lotus pictures of the 
plaintiffs and defendants even if put side 
by side before them and wholly unable 
to carry the essential characteristics of 
either of them in their mind. They would 
know nothing more than that they wanted 
a cloth with a red coloured flower gummed 
or affixed to it. As illustrating the 
inability which villagers feel to look after 
themselves in towns and to carry through 
so simple a transaction as the purchase of 
a few rupees worth of goods it was proved 
by Kishan Chand Behan and referred to 
by other witnesses tbat a class of man by 
name arhatia, exist, who go out to the 
villages and collect 10, 20 or 50 people 
who want to make purchases. He conducts 
thesfe men to the town and takes them to 
the shops and helps them in their purchases. 
Bansi Lhar also spoke of villagers coming 
to his shop accompanied by the commission 
agents or brokers. We were then referred 
to Singer Manufacturing Co. v. Loog (4). 
In this case, it appears, the defendants 
had got up a sewing machine similar to 
that known as Singer’s. The defendants 
were said to have endeavoured to obtain 
and to have succeeded in obtaining, for their 
machines, some of the reputation attaching 
to the plaintiffs’ manufacture. The plaintiffs 
succeeded, in their claim, in part. The 
defendants had sold machines with a 
brass plate or label attached to them 
similar to the trade mark of the plaint¬ 
iffs. They were restrained from using 
the plaintiffs’ trade mark and there the 
litigation ought to have ended. But the 
plaintiffs objected to the use, by the de¬ 
fendants, of the very name ‘Singer’ in 
cerLi\iri advertisements and, before the House 
of Lords, the plaintiffs contended that the 
defendants should be restrained from using 
the name Singer, in any way whatsoever. 
Their Lord.ships held that the use of the 
word ‘Singer’ was in no way misleading 
and dismissed the appeal. It appears that 
the defendautscompared their own machine 
with the Singer’s, in the advertisements, 

(4) (1883) 8 A. C. 15; 52 h. J Ch. 481; 48 L. T. 3; 

31 W. li. 335. 
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and told the public in general that their 
machine was a better one and they also 
said that the system they had adopted 
was the ‘Singer System.’ It was held that 
no right of the plaintiffs had been infring¬ 
ed. Lord Selborne in his judgment said: 

“The imitation of a man’s trade mark, 
in a manner liable to mislead the unwary, 
cannot be justified by showing, either that 
the device or inscription upon the imitated 
mark is ambiguous, and capable of being 
understood by different persons in different 
ways, or that a person who carefully or intel¬ 
ligently...studied it might not be misled.” 

Sir Tej Bahadur quoted from Lord Black¬ 
burn’s judgment to be found at pages 34 
and 35* of the report, where his Lordship 
remarked that the defendant was not tell¬ 
ing people that the machines sold by him 
were Singer’s machines nor was he using 
a name similar to Singer’s. The quotation 
was relied on to show that as the defend¬ 
ants were not using plaintiffs’ name they 
were not liable. The comparison is not a 
good one As we have pointed out the 


cat and that a oat was generally used as 
a symbol for gin. His Lordship went on 
to remark (page 386*) that no one could 
venture to say that one mark could reason¬ 
ably be mistaken for the other. It was 
conceded before their 'Lordships that it 
was impossible that any deception was 
likely to occur in the United Kingdom by 
the label adopted by the applicants. The 
question that their Lordships had to decide 
was whether the adoption of the label by 
the applicants was likely to injur© the 
opponent’s trade in the East. His Lord- 
ship found that, in their evidence, the 
witnesses for the appellants drew no dis¬ 
tinction between the United Kingdom and 
other markets. Then his Lordship dealt 
with the argument that in the East people 
could not read and they purchased accord¬ 
ing to the mark the articles bore. In view 
of this argument he made observations 
which have been relied upon by the defend¬ 
ants. They are: 

“The result of this evidence, therefore, 
establishes no more than this—that the 


names stamped on the cloths serve in the 
vast majority of cases to convey no mean¬ 
ing at all. Even if the contrary be alleg¬ 
ed, the defendants in the case before us 
did use the word phulchap which had been 
used in connection with the plaintiffs’ pro¬ 
ductions. 

Boord V. Bagots^ Hutton cfc Co. (5) was a. 
case strongly relied on by the defend¬ 
ants. This case arose out of the respondents’ 
application to register their trade mark. 
The application was opposed by the ap¬ 
pellants. The Com-ptroller-General, who 
heard the application, allowed it. There 
was an appeal to a Single Judge who dis¬ 
missed the application. The Court of Ap¬ 
peal reversed the judgment of Neville, J., 
and on appeal was taken to the Hduss of 
Lords. The applicants were the manufac¬ 
turers of a liquor and they adopted for 
their trade mark a cat in boots on snow. 
The objectors had been using as their 
trade mark for the liquor (gin) manufac¬ 
tured by them, a cat on a barrel. The 
question arose whether the use of the 
picture of a cat was likely t j mislead any¬ 
body into purchasing defendants’ liquor, 
for that of the plaintiffs. Lord Huckmaster, 
L. 0 , pointed out for certain i'aasons, gin 
was popularly known as ‘Old T.im’ and 
that ‘Tom’ came to be associated with the 


(5) (ini6; 2 A C. 382; 85 L, J. Ch. CJ5; 115 L 
3 *5; 33 R. P. 0. 357; 32 T. L. U. 683. 

*Dage of (1883) 8)>A. O.—[A’ci.l ' 


natives buy according to the mark and not 
according to the words, and that they look 
to the mark for the purpose of seeing what 
it is they buy. If they really look to the 
mark, deception is impossible, and the 
only way in which it could arise would 
be because people would ask for goods 
as the ‘Cat’ or ‘Cat Brand’ goods and 
traders, knowing that these phrases meant 
appellants' goods, would deliberately supply 
goods that were not the appellants simply 
because the label happened to bear th® 
mark of cat, though it was totally distinct 
from the cat which forms part of the appel¬ 
lants’ device, etc.” 


‘T see no reason to attribute such conduct 
to the dealers nor the innocence to the 
consumers, and if it occurred the wrong 
done to the appellants would be one for 
which they would have to seek a remedy 
m the Courts within whose jurisdiction 
the offence was committed. There is to 
my mind, no reasonable probability of’anv 
such deception arising, nor will the regia- 
tration of the mark place in thehand^of 
dishonest traders a ready means of fur 
thermg a course of deceit.” 

Mens ar^apSabL ^oMs'e^sT To'sUrt 
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The applicants had not yet sent their 
goods to the eastern market for sale, and 
it was no part of the applicants’ case that 
the defendants had recently and dishonest¬ 
ly copied their label. Further, Lord Buck- 
master indicated that if any deception was 
practised it would be for the Court within 
whose jurisdiction the deception was prac¬ 
tised to take cognizance of it and it was 
not for their Lordships to take cognizance 
of that sort of possible deception. Every 
case of passing off must be decided on its 
own circumstances and no decision can be 
more than a guide as to the general prin¬ 
ciples to be applied. This case was followed 
up in the argument, by that of Payton & 
Co., Ltd. V. Snclling, Lampard cfc Co., Ltd. 
(1). This case, as the note of the reporter 
points out, laid down no rule of law beyond 
this, that it is the function of the Judge to 
say whether two designs were similar and 
it was not for a witness to express an opin¬ 
ion on the point. In this case, the manu¬ 
facturers of coffee, sold by them as ‘ Royal 
Coffee ’ took exception to the get-up of the 
defendants’ coffee sold as ‘ Flag Coffee.’ 
Their Lordships were agreed there was no 
similarity between the get-up and disag¬ 
reed with the suggestion that when Royal 
Coffee was asked for Flag Coffee would be 
wrapped up in paper with intention to con¬ 
ceal its identity and fraudulently made 
over to a customer desirous of purchasing 
Royal Coffee. When once it is conceded 
that the get-up is not similar, nothing 
further need be said on the point. It is 
true that their Lordships remarked that the 
defendants could not be held liable for any 
fraud that might be practised by the retail 
sellers. But this remark must be taken 
with the fact that there was no similarity 
between the two kinds of goods. Lord Mac- 
naughten said: — 

•‘In the first place the defendants did not, 
as it seems to me, pass off or attempt to pass 
off their goods as the goods of the plaintiffs 
...In the next place, it is perfectly clear 
that no human being has been deceived... 
The third thing which is perfectly clear is 
this that...the plaintiffs’ goods, if they have 
acquired a title., in the market, the only 
title...which they can have acquired is that 
of ‘ Royal Coffee’while as regards defend¬ 
ants’ goods, if they have acquired or should 
acquire a title in the market, it is or will be 

the title of ‘Flag Coffee.’ " . , - 

Thc'^e remarks must be taken with refer¬ 
ence to the facts of the case and cannot be 


detached from the facts to be applied to 
those of an entirely different case. Here, 
Mr. Kamlapat and the defendants Company 
are not honest traders. They have de¬ 
liberately stolen the plaintiffs' trade marks 
not one but three. They have as regards 
the oval and trefoil intentionally used them 
in the same sequence. In doing this they 
have laid on themselves the burden of prov¬ 
ing that their practice is not likely to 
deceive others (see Sebastian’s Law of 
Trade Marks, 5th Edition, page 140 and 
the cases referred to therein as authorities). 

The next case cited on behalf of the de¬ 
fendants was the case of Birmingham Vine¬ 
gar Brewery Co. v. Powell (6). In this case 
the House of Lords affirmed the judgment 
of the Court of Appeal. Their Lordships 
decided that the plaintiffs’ manufacture, 
known as ‘‘Yorkshire Relish" had acquired 
a reputation, which went to indicate that 
the article, bearing the name, was of plaint¬ 
iffs’ manufacture and held that under the 
circumstances, it was not open to the de¬ 
fendant to call his manufacture ‘ Yorkshire 
Relish,’ so as to induce purchasers into the 
belief that it was an article manufactured 
by the plaintiffs. This case in fact sup¬ 
ports the plaintiffs, by reason of the circum¬ 
stance that the plaintiffs’ goods have acquir¬ 
ed the name of kamajchap and, therefore, 
the defendants have no right to use a 
kamal as their device or trade mark in 
order to induce people to accept their goods 
as and for those of the plaintiffs. 

Sir Tej Bahadur Sapru quoted the case of 
Jolmslon V. Orr-Ewing (7j and tried to 
distinguish it. His first argument was that 
since this'judgment was delivered the trend 
of authority had gone the other way and 
the present state of authorities must be 
inferred from two of the cases previously 
cited |by him, viz., Payton <&. Co., Ltd. v. 
Snelling, Lampard <f: Co., Ltd. (1) and Boord 
V. Bagots, Hutton & Co. (5). We are clearly of 
opinion that such is not the case. We have 
tried to show that these two cases were de- • 
oidedon their peculiar facts and have no bear¬ 
ing on the present case. On the other hand, 
the case of Jo/ui9to/i v. On'-Ewing (7) fully 
supports the plaintiffs’ case and we have 
only to substitute the necessary names and 
descriptions of labels to make the judgment 
apply fully to the case before us. It ap' 

(C; (1S97) A. C. 710; 66 L. J. Ch. 763; 76 L. T. 
792 

’(7) (1882) 7 A. 0. 210; 51 L. J. CU. 797; 46 L. T 
216; 30 W. R, 417. 
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l)ears that the plaintiffs had been sellinsf 
yarn, dyed Turkish red, in the eastern 
countries with a device of two elephants 
with a banner between them. The defend- 
ants got up similar goods with a somewhat 
similar device and put them on the market. 
It was found that the defendants’ device 
was in some respect dissimilar to the plaint¬ 
iffs’ device The Lord Chancellor, (Lord 
Selborne), however, made the following 
observations (page 225*):— 

“But although the mere appearance of 
these two tickets could not lead any one 
to mistake one of them for the other, it 
might easily happen that they might both 
be taken by natives of Aden or of India 
unable to read and understand the English 
language as equally symbolical of the plaint¬ 
iffs’ goods.” 

It is impossible to state the contention of 
the plaintiffs in more appropriate words. 
In the case before the House of Lords no 
deception in fact had been proved, nor has 
any actual case of deception been proved 
in the case before us. But his Lordship 
sought for an explanation, as we ourselves 
sought in this case, from the defendants 
as to why the defendants should have 
adopted the particular device of the plaint¬ 
iffs. His Lordship says: 

“Nor am I able to conceive any satisfac¬ 
tory explanation, under all the circum¬ 
stances of this case, of the adoption by the 
defendants of that particular device—two 
elephants at the upper corner of the ticket 
with a cloth or banner suspended between 

them—knowing as they did the plaintiffs’ 
ticket, knowing'also the character and cir¬ 
cumstances of the markets, and entering as 
they did upon this particular branch of 
trade with the direct object of competing 
with and underselling the plaintiffs, unless 
It was because they had a desire and in¬ 
tention to approach to the plaintiffs’ trade 
marks as nearly as they possibly could. 
For such desire and intention no motive 
can be suggested, except that of getting 
some part of the benefit of the good-will 
and reputation of the plaintiffs’ trade." 

_ The plaintiffs in this case have been do- 
a very large trade for a long time, 
ine rnagnitude of their business will bo 

January 

lyOO to December 1922 the value of the 
goods manufactured by them was over 800 
lakhs or about 5! million pounds sterl- 
i ng- I h eir annual output is now 
♦Pa^e of (1882) 7 A. -- 
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80 lakhs of rupees and of this they have 
been selling goods in Cawnpore alone to 
the approximate value of 28 lakhs of rupees 
a year. The defendants started a mill and 
began to manufacture goods similar, at 
least m five instances, to those of the 
plaintiffs and began to mark them with 
some one or other of the plaintiffs’ marks. 
4 .U defendant adopted their design 

they knew that for years the plaintiffs had 
been selling, m the very market of Cawu- 
pore, goods with their own particular de* 
sign and they definitely modelled their 
marks upon those of the plaintiffs. No 
possible motive can be assigned for this 
conduct except an intention to cut into the 
trade of the plaintiffs and to misappropriate 
some of it to themselves. The slight dis¬ 
similarity m the two lotuses are not, in 
our opinion, sufficient to give the defendants 
a right to retain and use it, especially in 
the view, which we reiterate and em¬ 
phasise as a principal ground of our de- 

press, both of the 
plaintiffs and defendants, are meaningless 
symbols to all but au insignificant minority 
of purchasers. ^ 

In the case of Seixo v. Provezende (8) 
Lord Cranworth said at page 196*- ^ ' 

“1 do not consider the actual'physical 
resemblance of the two marks to be the sole 
question for consideration. If the goods 
of a manufacturer, have from the marker 
device he has used, become known in the 
market by a particular name, I think that 
adoptmn by a rival trader of any 
maik which will cause his goods to bear the 
same name m the market, may be as much 
a violation of the rights of that rival as tha 
actual copy of his device." 

The case before us exactly fitq infn fu 
observation of his Lordship.^ tL 
have acquired a reputation on aclint of 

their trade mark and tha 
no right to adopt a trade mark 
and will be described under tt = 
name as that of the plaintiffs' goods 

of |e%lSr srhstariate The 

off'hlsToo^l, braTopTonV^f 

Vices, as the goods nf de¬ 

cases previously referred 
Orv-Ewmg (7) and Seixo v '"• 

TsuTTi^ 

314? iTv.^R. 3hi 8.) 215; 14 L. T. 

*Page of (1866) I'Ok— 
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We accordingly hold that the defendants 
have by the use of devices similar to those 
of the plaintiffs tried to pass off their goods 
as those of the plaintiffs and that the 
plaintiffs have an exclusive right to their 
designs and figures and are entitled to res¬ 
train the defendants from selling goods 
with a colourable imitation of the plaintiffs 
designs. 

Issue No. 8.—It has not been controvert¬ 
ed that the plaintiffs would be entitled to 
an injunction in the case of the other 
issues being decided in their favour. It 
is equally clear that the plaintiffs are en¬ 
titled to the delivery up of all the goods 
bearing designs and labels and figures 
similar to those of plaintiffs, in order to 
have these devices and marks removed. 
The plaintiffs have given up their claim 
for an account. They ask for damages 
alone. The question is how are the dam¬ 
ages to be estimated and what would be 
the amount of damages to which the plaint¬ 
iffs are entitled? , 

The last question is not f reefrom difficulty 
and the authorities on the point are not 
unanimous. The text books (Sebastian, 
5 Lh Edition, pages 253 and 254, Kerly, 5th 
Edition, page 530 foot-note) indicate that 
while in England the profits derived from 
the sale by the defendant of imitated goods 
have been taken to be the measure of 
damages to which the plaintiff is entitled, 
in America the plaintiff has been awarded 
the profits which he would have realised if 
he had sold the quantity of goods shown 
to have been sold by the defendant. We 
are of opinion that the profits made by 
the defendant cannot always be a true 
criterion of damages awardable to a plaint- 

Unless a rival trader commences his 
career, as did the defendant, by appropriat¬ 
ing the trade marks of other films, there 
must always be an initial period during 
which the goods have to acquire by their 
own merit, by advertisement and “drive" 
a footing in the market. Good-will has 
also to be built up. Time and rnoney 
too are lost, through lack of experience, 
as was undoubtedly the case with the de¬ 
fendants, who at the outset manufactured 
one class of goods which were to a large 
extent unsaleable. 

The plaintiffs proved a very moderate 
figure of all round profit which they show¬ 
ed to be just over y per cent. Both par¬ 
ties were anxious to avoid an account as 


it would in the circumstances have been 
almost impossible to dissect the various 
classes of goods manufactured by the de¬ 
fendants and to apportion the profits to 
those bearing the infringing marks. More¬ 
over, if the enquiry was to be held on the 
basis of general all round profit, there 
would have arisen the question as to whe¬ 
ther anything like 27 lakhs had been spent 
by the defendants on the establishment of 
the business. 

That the defendants have succeeded 
materially in cutting into the plaintiffs* 
trade is clear. By consent, all the docu¬ 
ments filed by the parties are to be treated 
as ‘admitted subject to all just exceptions* 
and the figures furnished by them are to 
be treated as correct. The plaintiffs’ figures 
of sale of goods in Calcutta show a steady 
increase (Exs. B. D, S and B. D. 4) till the 
highest point was reached in ia24. The 
next year’s sale shows a marked decline, 
from Ob lakhs to 37 lakhs. The same is 
the case with the Cawnpore figures Ex. B. 
D. 2. In nine months ending 3l8t of March, 
1926, the plaintiffs sold goods worth only 
17 lakhs, while the sale during the pre¬ 
vious Iz months was 30 lakhs. 

The particular articles in which the de¬ 
fendants directly competed with the plaint¬ 
iffs and on which they put one or more 
of the infringing marks were swti, salita, 
chaddaVy markin and dhotis. 

The defendants, in the short period of 
some three years, sold goods so marked to 
the value of no less than Rs. 32,00,828. We 
believe that we are acting generously to 
the defendants in assuming that if these 
goods had borne the flower pot stamp or 
the Lachami design they would have sold 
40 per cent, of the total quantity. We think 
that this is a figure with which a Jury of 
business men might fairly start, and that 
they might reasonably and properly give 
to the plaintiffs* damages at the rate of 9 
per cent, upon the remaining balance of 60 
per cent. 

On this basis, taking the round figure 
of sales at 32 lakhs, the damages come to 
Rs. 1,72,800. The actual apportionment of 
the damages is not a matter of practical 
importance, because the firm was the pro¬ 
perly of the Hindu family of which Mr. 
Kamlapat was the head and that same 
family hold in the Company shares of the 
value of nearly 26 lakhs out of a capital of 
27 lakhs. As the defendants’ accounts do 
not show how much of the 32 lakhs was 
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received by Mr. Kamlapat and by the Com¬ 
pany respectively, we propose to appor¬ 
tion the damages according to the extent 
of business done by each defendant. These 
figures over the relevant periods are 
roughly Rfl. 47,00,000 and Ks. 34,00,000 and 
so, as between the two defendants, the 
^ oiay be divided in the proportion 

of 47 and 34. On that basis the liability 
of the 1st defendant would be Rs. 1,00,265 
and that of defendant No. 2 Rs. 72,535. 
Iheseare, no doubt, considerable sums of 
money but damages are in every case pro¬ 
portioned to the injury done and we are 
satisfied that the defendants respectively 
made at least the amount of profit in which 
we are casting them in damages. 

We, therefore, grant a perpetual injunc¬ 
tion restraining the defendants, their ser- 
vants and agents from placing upon goods 
of taeir nianufacture from selliDg any 
cloth or individual garments to which 
there is affixed or stamped or otherwise 

applied any label or design which colour- 
ably imitates. 

I. The coloured Lotus 
Flower (Ex. E). 
n. The oval (No. 3). 
ni. The trefoil (Ex. F). 

In view of the immense quantity of 
goods in the possession of the defendants, 
which bear one or more of the infringing 
marks and of the practical difficulties at¬ 
tendant upon requiring these goods to be 
delivered to an officer of this Court, we 
(with the consent of Counsel for the plaint- 
ins) order the defendants to remove or erase 
each and all of the said infringing marks 
from all cloths and individual garments in 
tneir possession. This work is to be com¬ 
pleted by the 17th of July, 1926, on or 
before which date Mr. Kamlapat and his 
^If- Fadampat are to make a joint 
auidavit stating that this has been done 
and expressing their willingness to give 
the plaintiffs or an officer of this Court 

of their goods at their premises 
should the plaintiffs so desire. If this is 
done, an order for delivery up of the goods 
purpose of removal and erasure of 
°“®nding marks may be avoided. The 
defend^ts are to deliver within 14 days 
to the Registrar of this Court the remain¬ 
ing balance of 2,62,590 coloured lotus 
novver labels now in their possession. De- 

nn ^ plaintiffs 

i,uu,^b5 by way of damages, and de¬ 
fendant ho. 2 is to pay to the plaintiffs 
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the sum of Rs. 72,535 damages. Thedecree 
in favour of the plaintiffs, with respect 
to the amount of damages, will be subject 
to their making good the deficiency in 
Court-fee, within 30 days of the office 
report declaring what amount is due from 
them. In case of failure to pay the Court- 
lee, the a,mount of damages, payable by 
the two defendants together will be limit- 

fn 25,000 as claimed 

in the plaint. This amount will be payable 

by the defendant No. 1 and the defendant 
wo J m the proportion of 47 and 34 The 
defendants will pay the costs of this action 
which will include the costs of commis¬ 
sions and, in this Court, Counsel's fees 
are to be allowed on the higher scale, and 
interest is to be calculated on the dam¬ 
ages at the rate of 6 per cent, as from the 
1st January, 1926, until payment. 

1 his case is to be in the list on the 17th 

of July next so that if the defendant Com¬ 
pany have not, within the time limited 
carried out the order of the Court as to the 
Mmoval and erasure of the infringing 
marks and duly deposed to having done so 
a further order may be made in this respect 
requiring physical delivery of all the Lid 
goods to this Court or to a Commissioner. 

Decree accordingly. 
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Court of the Subordinate Judge of South 
Malabar. Calicut, in 0. S. No. 43 of 1920. 

Mr. K. P. *V. Menon, for the Appellant. 

Mr. K. Krishna Mcnon, for the Respond¬ 
ents. 

JUDGMENT.— The first question rais¬ 
ed in this second appeal is whether the 
creation of wakf or property which is sub¬ 
ject to mortgage is invalid according to 
Shafi Law. This point was not taken in 
the first Court. A number of issues were 
framed and the first issue runs thus : — 

“Whether the wakf deed in question is 
invalid for any of the reasons stated in the 
plaint.” 

In the plaint there is no mention of wakf 
being invalid by reason of its offending 
against Shafi Law. In the lower Court at 
the time of the argument the appellant 
submitted that there were a number of 
Arabic books of Shafi Law which would 
support his contention and that they should 
be referred to. The learned District Judge 
found that they were not books which were 
admittedly treated as authorities in this 
part of the country and he refused to look 
into them, though, no doubt, the reason 
he gave was that they being books, 
in Arabic neither he nor the Vakils for 
the parties were able to read them and, 
therefore, he would not look into them. I 
take it that what the learned District Judge 
meant was that he could not refer to books 
which were not accepted as authorities on 
the subject. Mr. K. P. M. Menon, for the 
appellant, contends that the law governing 
wakfs in the case of Shafis is to be found 
in certain books and these must be referred 
to in order to decide this point. As this 
point was not specifically raised in the 
first Court the appellant is not entitled to 
rely upon it here. It must be said that 
questions of law may be raised at any stage. 
But when the question of law depends upon 
the determination of other questions, name¬ 
ly whether the books which are supx^osedto 
contain the law are really authorities on the 
subject such points cannotbe raised in second 
appeal In the grounds of appeal to the lower 
Appellate Court which are 27 in number 
this point was not specifically raised. The 
appellant contented himself by stating 
that the wakf deed was against the principle 
of Muhammadan Law as understood m this 
part of the country and against principles 
that are contained in well-known books 
and in the decisions of Courts. If he want¬ 
ed to rely upon an exception to the general 
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rules of Muhammadan Law applicable only 
to the case of Moplahs that should have 
been specifically pleaded in the first Court 
and should have been raised in the grounds 
of appeal. Mr. Justice Tyabji in his book 
“Principles of Muhammadan Law" (1913), 
pages, 387—3S8 says that “land and every¬ 
thing which admits of use without destruc¬ 
tion of the subject and of everything law¬ 
fully saleable, such articles as admit of 
usufruct resumable land, horses or arms,” 
can be the subject otwakf. Ameer Ali in 
his book “Muhammadan Law,” Vol. I, at 
page 544, says: “The wakf of Mushaa or 
property held in joint tenancy is valid. 
The validity of a wakf of buildings or 
plantations upon another person’s land^ by 
the owner of the buildings or plantations 
under a lease is acknowledged." There is 
nothing to support the contention of the 
appellant in Wilson’s book of Muhammadan 
Law. When all thesejtext-books which notice 
the differences between Shafi and Hanafi 
Law on the various points do not refer to 
such principles which are not enunciated 
by the appellant’s Counsel can the Court 
allow him to refer to some books which his 
client says are authorities on Muhammadan 
Law. The appellant has filed affidavits con¬ 
taining extracts from some books but there 
is nothing to show that any of them can be 
held to be authorities on the Shafi school of 
Muhammadan Law. It is not every book that 
is written or published in Arabic language 
that can be held to be authorities 
on questions of this kind. I do not think 
in the circumstances of this case the appel¬ 
lant can be allowed to show that some 
books which he wants to rely upon are 
authorities on the subject of wakf. h 
therefore, disallow this contention. 

The second point raised is that the 

wakf is illusory. This point was not raised 

in the pleadings and it is not open to the 
appellant to raise it here. He raised ^ a 
number of contentions as regards the valid¬ 
ity of u;a/c/but not a word was said in the 
pleadings of the lower Court as regards the 
illusory nature of the wakf. There is no¬ 
thing in this point. 

In the result the second appeal fails and 
is dismissed with costs. 

V. N. V. Appeal dismissed. 
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'■ Present :~Uy. Hallifax, A. J. C., and 

Mr. Mitchell, A. J. U. 
BASWANTRAO and others — Plaintiffs 

—Appellants 

versvs 

. DEORAO AND OTHEKS—Defendants 
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Hindu, Law — Adoption—Maharashtra School —IFi- 
dowi succeeding as gotraja sapinda of last male holder, 
adoption by, whether valid—Religious conceptioiis un¬ 
derlying adoption—Adoption, effect of—Adopted and 
natural horn son, rights of—Succession of widoiv, prin- 
cijdes relating to—Adoption after estate has vested in 
third persons, effect of—Adoption when estate vests 
in widow as gotraja sapinda of last male holder, 
validity of. 

widow who succeeds to the estate of her 
husband's father as a gotraja sapinda can make a 
valid adoption to her deceased husband so as to divest 
hsraelf of the estate that has vested in her as 
gotraja sapinda. A son so adopted is entitled to 
the estate in preference to the reversioners, [p. 372, 
col.' L] 

[Case-law discussed.] 

Per Mitchell, A. J. C .—A Hindu widow governed bj 
the Maharashtra School of Hindu Law, may, unless 
expressly forbidden by her husband, adopt a son to 
him without having to prove his consent, provided 
she does so in the proper 6ona tide performance of a 
religious dutyand neither capriciously nor from a 
corrupt motive nor in ignorance of her rights, [p. 
370, col. l ] 

Yadao v. Namdeo (1), followed. 

A widow cannot adopt so as to divest an estate 
which has already vested by inheritance in persons 
other than herself or her co-widows, [ibid.] 

If her husband died a member of an undivided 
family she may adopt only %vith tlie consent of lus un¬ 
divided co-parceners or with the consent of her fathor- 
in-law. The adoption will not, liowever, be inopera¬ 
tive if the material interests whicli the principle is 
intended to protect are extinguished on llie date of 
the a^doption owing to the last co-parcener having died 
previous to the adoption. Her power of adoption 
comes to an end when all the spiritual benelits to be 
secured by the adoption have already been conferred 
on the spirit of the adoptive father, such as the 
existence of a son natural or adopted, wlio has dis¬ 
charged before his death all the pious duties required 
to secure the spiritual advancement (if his father s 
shade. [i6id] 

The religious concei)tiojis underlying tlie liracticc 
of adoption among Hindus are that certain ceremonies 
performed by a pious Hindu confer spiritual benefits 
on his paternal ancestors in the direct line; in par¬ 
ticular, when a Hindu offers the whole sacrilicial cake 
he secures the advancement of the spirit of 
the father, grandfather and great-grandfather, each 
to an equal degree and no offerings by any other 

or any collateral are of the same order 
of emcaCy. When a son is adopted his offerings of 
t<3 his. adoptive father and to liis adoptive 
and great-grandfallier arc as efficacious 
as the offering of a natural sons and for this reason 

24 
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he is entitled to succeed to share in the family pro^ 
perty, as if he were a begotten son. [p. 372, col. 21 

Per Hallifax, A. J. C.-Under the Hindu Law if 
an adoption is valid at all it is valid entirely, and a 
person validly adopted becomes for all purptDses, spi¬ 
ritual or temporal, the natural son of the person by 
or to whom he is adopted. On the day of his adop¬ 
tion he ceases to exist as the son of his natural fallier 
and comes into existence as the son of his adontive 
father, [p 374, col 1.] 

^yhen a Hindu widoiv adopts to her husband or in¬ 
herits property as a gotraja sapinda, she does so 
because she is “half the body” of her husband, not 
because she is related to him by marriage, [p. 374, 
coi. 2.J 

Appeal ap^ain&t the decree of the Second 
Additional District Judge, Amraoti, dated 
the 2nd March, 19^6. in Transfer Civil Suit 
No. 2 of 1924, 

Messrs. B. W. Joihi and iV. B. Niyogi, 
for the Appellants. 

Sir B. K. Bose, Meesrs. A. V. Khare, P. 
N. Rudra, B. V. Pradhan, P. C. DuH and 
R, R. Jayvant, R. B., for the Respondents. 

OPINION. 

Mitchell, A. J. C,—(October 20, 1020), 
—The only question in this appeal is the 
effect of a certain adoption, which is being 
challenged by a group of collaterals who 
would be reversioners but for the adoption 
and is being supported by the adopted son 
and various persons claiming under him. 

The parties are Maratha Deshmukbs of the 

Amraoti district, governed by the Hindu 
Lvw as interpreted in Maharashtra. The 
following tree shows enough of the family 
for the purposes of this appeal- — 

JANUJI, 

(d. 18-7-1875) 

V I 


Saraswati Bai, - 
(d. 7-5-1922). 


' Venknt Rao, 
(d. c. 1870). 


Bali ram, 
(d, 13-5-1875;. 


Deorao, 

(adopted 22-1-1893). 


me uuujjieu bou L'corao IS himself a 
collateral by birth to Januji, removed bv 
ten degrees The pl-tintiff-appellants are 
collaterals of slill another branch and are 
removed from Januji by nine degrees The 
property which forms the subject of Uia 
dispute 'vas held by Januji as last male 
holder. He died on J8th July, 1875 lea' 
ing no member of hi.s branch of the fami 
ly except Saraswati Bai, the wiLw of e 
of hi. predeceased sons. Saraswati Bai g d 
possession of bis estate and remainti®- 
possession, latterly along with hei a fn ? 

ed son Deorao, till her d^eahh on Hh Z 

19l2. It IS not now disputed that on 99 ^ 

January, 1893, Baraswati Bai adopted^'the 
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defendant Daorao as son to her 
husband Venkat Rao. 

The question, definitely stated, is whe¬ 
ther Deorao is entitled to succeed to the 
estate of Januji. The validity of his adop¬ 
tion by Saraswati Bai as the son of Venkat 
Rao cannot be disputed, in so far as the 
conception of adoption is confined to its 
religious aspect. The real point in issue is 
whether his assumption of spiritual duties 
as a son of Venkat Rao carries with it a 
secular right to succeed to the estate of 
Venkat Rao’s father. 

Argument in this appeal has been leng¬ 
thy, and rulings have been cited which 
run into scores. General propositions of 
Hindu Law have been cited as destructive 
of Deorao’s claim, and have been resisted 
as inapplicable or unsound. It will be 
convenient to classify these propositions 
into two groups—(1) those principles whose 
application is disputed, and (2) those pro¬ 
positions whose soundness is not admitted. 
It should be premised that the parties are 
Hindus of Maharashtra, where a widow 
who has not been expressly forbidden by 
her husband may adopt a son to him with¬ 
out having to prove his consent, provided 
she does so in the proper bona jide per¬ 
formance of a religious duty, and neither 
capriciously nor from a corrupt motive nor 
in the ignorance of her rights: Yadao v. 

Namdeo{l). No disentitling circumstances 
have been pleaded against the adoption 
in this case, and it is not disputed that 
Deorao is the validly adopted son of Venkat 
Rao, The question is whether he is heir to 

the estate of Januji. 

The principles of Hindu Law whose ap¬ 
plication is disputed are the following— 

(1) The widow may not adopt so as to 
divest an estate which has already vested 
by inheritance in persona other than her¬ 
self or her co-widows, 

(2) If her husband died a member of an 
undivided family she may adopt only with 
the consent of his undivided co-parceners 
or with the consent other father-in-law. 

She may not adopt if her husband has 
had a son, adopted or natural, who has 
discharged, before his death, all those pious 
duties required to secure the spiritual ad¬ 
vancement of his father’s shade. 

(1) 01 Ind. Cas. 530; 17 N. L. K. 145; 30 M. L. T. 
53; 26 C. \V. N. 3^3; 42 M. L. J. 21'J; 15 L. IV. 565' 
20 A. L. J. 481; 24 Bom. L H. G09; 49 0. 1; A. I. U 
1922 P. 0. 210; 48 I. A. 513 (P. 0.). 
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The first principle has been established 
in a long series of rulings, in which Chandra 
V. Gojarabai (2), Gavdappa v. Girimallappa 

(3), Shri Dharnidhar v. Chinto (4), Ram- 
krishna v. Shamrao (5) and Lakshmibai v. 
Vishnu Vasudev {Q) may be cited. It has 
not invariably been acted upon, as may be 
seen from Babu Anaji v. Ratnoji Krishna- 
rav (7) and Bachoo v. Mankorebai (8) but 
it is not necessary for the purposes of this 
appeal to enquire into the limitations of 
the rule, as a discussion of its broadest 
statement suffices. It has been pointed out 
that when Venkat Rao died he was joint 
with his father and his brother Baliram. 
His interest in the family properly passed 
by survivorship to them. When Baliram 
died his interest similarly passed to his 
father; and when the father died Musam- 
mat Saraswati Bai inherited the estate. It 
is contended that this succession of vest¬ 
ings destroyed Saraswati’s power to adopt. 
The argument shows confusion of thought. 
If the succession to Vankat Rao’s estate 
had been in question, and if these vest¬ 
ings could have and had occurred, then 
perhaps the applicability of the principle 
could have been argued ; but the question 
concerns the succession to Januji's estate, 
which has vested only in Saraswati Bai 
herself, until she adopted Deorao. This 
question is not complicated by any inter¬ 
mediate vesting contemplated in the rul¬ 
ings which enunciate the principle and 
the principle clearly has no bearing on this 
appeal. 

The second principle is foreshadowed 
in Collector of Madura v. Moottoo Rama- 
linga Sattupathy (9j and is set out clearly 
in Ramjiy. Ghaman (10), which has been 
followed in later rulings. The argument 
under this head is that Venkat Rao died 
a member of a joint Hindu family consist¬ 
ing of himself, his brother Baliram and 
his father Januji. According to the prin- 


(2) 14 B. 4C3; 7 Ind. Dec. (n. s.) 770. 

(3) 19 B. 331; 10 Ind. Dec. (n. s.) 224. 

(4) 20 B. 250; 10 Ind. Dec. (N. s.) 725. 

(5: 2G B. 52G; 4 Bom. L. R. 315. 

(6) 29 B. 410; 7 Bom. L. R. 436. 

(7) 21 B. 319; 11 Ind. Dec. (N. s.) 215. 

(8) 31 B. 373; 11 C. W. N. 769; 6 0. L. J. 1; 9 
Bom. L. R. 646; 17 M. L. J. 343; 2 M. L. T. 295; 34 1. 
A. 107 (P. 0.). 

, (9) 12 M. I. A. 397; 10 W. R. P. 0. 17; 1 B. L. R. 

P. C. ]; 2 Suth. P. O. J. 135; 2 Sar. P. 0. J. 361; 20 

E. R. 389; 3 Mad. Jur. 298; 1 Ind. Dec. (n s.) 1 (P. 0.). 

aO) 6 B. 498; 6 Ind. Jur. 587; 3 lad. Dec. (n. 8.) 
787 (F. B.). ' 
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ciple stated, an adoption by Venkat Rao’s 
widow would not be valid without the con¬ 
sent of Baliram and of Januji, or of Januji 
alone after Baliram’s death; and, as they 
both were dead on the date of the adop¬ 
tion, consent thereto could not be obtained 
and the adoption was, therefore, invalid. 
In connection with this argument it is ne¬ 
cessary to notice that the respondent Deo- 
rao did attempt to raise a plea in the 
lower CJourt that Januji had given Saras- 
wati Bai express instructions to adopt 
him He adduced evidence to prove this. 
The lower Court declined to entertain the 
plea and the point has been left undecid¬ 
ed. In any case the evidence on this point 
is of a character which cannot be believed 
as it is discrepant in itself, and is incon¬ 
sistent with the evidence of Deorao and 
his first witness to the effect that Deorao 
was not born when Januji died. The dis¬ 
cussion will, therefore, proceed on the as¬ 
sumption that Januji gave no such express 
instruction. 

The rulings on which the principle is 
based relate not so much to the existence 
of a joint family on the death of the adop¬ 
tive father, as to the existence of such a 
family at the time of the adoption. The 
reasoning is that a Hindu widow is entitl¬ 
ed only to maintenance from the joint 
family and she cannot be allowed, by her 
o vn independent act, to bring into exist¬ 
ence another co parcener. If she wishes 
to secure spiritual benefits for her deceased 
husband she may do so, presumably, by 
adopting a son to him; but tlie adopted 
son will not become a co-parcener unless 
he was adopted with the consent of the 
co-parceners, or of the head of the family 
acting for them. Stated in this form the 
principle is a reasonable one, but when it 
is stated so broadly as to govern an adop¬ 
tion which takes place after all the co¬ 
parceners have died, it loses its basis of 
reason. It is intended to protect the 
material interests of co parceners and cannot 
have any force when these interests are 
extinguished. In the present instance the 
last co-parcener whose interest had to be 
protected, Januji, died in 1875, and the 
adoption took place in 1893, when only 
Saraswati Bai, who was not a co-parcener 
was left to represent the family. This 
principle also does not govern the case. 

There remains the last principle relating 
to the extinction of the right to adopt when 
all the spiritual benefits to be secured by 


the adoption have already been conferred 
on the spirit of the adoptive father. This 
principle emerges from Bkoobun Motjee 
D&bia V. Ram Kishore Acharj Chowdhry 
(II) and requires no discussion in this case, 
beyond an indication of the fact that Ven¬ 
kat Rao died childless. Indeed, both 
Venkat Rao’s and Januji’s spirits still 
awaited the pious ministrations of a son 
when Deorao was adopted to Venkat Rao. 

There remains now for discussion the 
principles whose soundness is in dispute. 
So far, the position is that Deorao is the son 
of Venkat Rao and the grandson of Januji, 
and he is entitled to succeed to Januji’s 
estate, notwithstanding its temporary vest- 
ing in Sarasvvati Bai, unless some principle 
of law can be established to the effect that 
his adoption as the son of Venkat Rao will 
not defeat the claim of Januji's reversion' 
ers. The appellants reversioners claimthat 
there is such a principle. In Vasvdeo v, 
Ramchandra (12) and Payapa Akkapa Patel 
V. Appanna (l.'i) it is stated in the form that 
the only widow who, on her own authority, 
can adopt a son so that the estate passes to 
him is the widow of the last male holder 
of that estate. In Datto Govind v. Pandu- 
rang Vinayak{ii), Dattatraya Hhimrao v. 
Gangabai (15) and \ ekuath l^avayan v 
Laxmxhai (lb) it is stated differently. In 
the words of the heading to the first cited 
ruling it runs—“a Hindu widow who suc¬ 
ceeds to an estate not her husband’s but as 
a goiraja sapinda of the last male holder 

;.cannot make a valid adoption.” 

These two forms amount to the same prin¬ 
ciple, as all widows succeed to an estate 
as gotraja spinda except the widow of the 
last male holder. In the present case 
Saraswati Bai was a gotraja spinda to 
Januji 


^ uccii cvuivea Dy tiift 

only statutory High Court which deals with 
the special rules of Hindu Law applicable 
to women in Maharashtra, and it is entitled 
to the utmost respect. It has been support¬ 
ed before us on the following abstract 
grounds. The sacred texts lay dovvn I 
certain order of succession, in which gotraja 

ni) 10 M. I. A. 279; 3 W R p n i^. i o * 1 . rv 
J. 574; 2 Sar. P. C. J. Ill; 19 E R 973 ’ ^ 0- 

(12) 22 B. 551; 11 Ind. Dec (N s) 949 ^ 1 ? ^ 

(13) 23 B. 327; 12 Ind. Dec n s 217 ^ 

(14) 32 B. 499; 10 Bom, L E 692 

(15) 77 Ind. Cas. 17- 46 13 Sli fr « 

A. I. R. 1929 Bom. 321, L. K. 69; 

(16) 77 Ind. Cas. 117- 47 R ^7- 9 i n t 

A. I. R. 1922 Bom. 317. ^ K- 836; 
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sapinda widows have been given a pre- sion of the estate along with Saraswati 
ferential position. The Courts must be since 1893, and has been managing it,-" 
careful not to exaggerate the preference himself for at least 20 years. On the • 
and distort the line of succession by givirg other hand, he was not adopted until abmt 
these widows a power further to divert the 23 years after, the death, of Yenkat Eao ' 
succession. The argument has some force, and 18 years after the death cf Januji;. .- 
but it is open to the re-joinder that the and Januji’s reversioners are not un-r 
sacred texts also recognise an adoption and reasonable in claiming the estate ;on. 
declare an adopted eon to have the same Saraswati's death It is necessary, therefore, 
rights as a natural bom son. The rule to find some general principle which will 
restricts the powerof adoption to the widow act as a guide in this case, 
of the last male holder, and it has still to This will best be found by going back 
be shown that there is a logical reason for to the religious couceptions underlying the 
drawing the line at this particular point. extensive practice of adoption among 
It can be shown, to begin that the Hindus, which are the justification ior = 

rule has not been invariably applied by the conferring rights of inheritance on an kdopt- '. 
High Court cf Bombay itself, and that ed son. These conceptions are that certain 
widows have been allowed to make valid ceremonies performed by a pious Hindu 
adoptions thoughthey were not the widows confer spiritual benefits on his paternal 
of the last male holder of the estate. Thus in ancestors in the direct line; in particular^ 
Babu Anaji V. Ratnoji Krishnarav (7) it \\Q.3 when a Hindu? offers the whole sacrificial.: 
held that an adoption by a widow of a son to cake or pinda, he secures the advancement 
her deceased husband made the adopted son of the spirit of the father, grandfather, and : 
the heir of his adoptive grandfather. The great-grandfather, each to an equal degree; ' 
adoption in this case was held to be valid as and no offerings by any other descendant : 
against a reversioner of the adoptive grand- or by any collateral are of the same order 
father. In Payapa Akkapa Palely. Appanna of efficacy. When a son is adopted hia. 
(13j a similar adoption was held to be valid, offering of the pinda to his adoptive father, 
as it had been made with the consent of the and to his adoptive grandfather and great^ 
widow of the last male holder, in whom grandfather, are as efficacious as the offen- 
the estate had vested. In this case, the ings of a natural son; and for this reason^ 
question of the rights of reversioners was he is entitled to succeed to share in.the; 
not raised. In Narhar Govind y. Balvant family property, as if he were a begotten 
Hari (17) it -was held that a grandmother son. 

can validly adopt when the estate had pass- It is from these conceptions of the spiritu- 
ed directly from her husband to the grand- al bond of the pinda^ and developments 
son and has come back to her directly from thereof, that the whole of the Hindu Law of 
the grandson without the intervention of succession is derived; and it is possible 
any other heir. The adoption in this case that their application to the special case of 
was held to be valid against tho reversion- adoption by a widow in Maharashtra may 
ere of the last male holder. afford a useful general guide. But it most 

The discussions of the High Court cf be remembered that the Courts have always 
Bombay, therefore, do not show that it is an been careful to guard the interests of mem- 
invariable rule in Maharashtra that only the bers of the family who would be unjustly 
wddow of the last male holder can adopt, prejudiced by an adoption, and any general 
on her own authority, so as to vest the rule based on religious considerations only 
estate in tire adopted sou.^ The numerous must be qualified by any limiting principle- 

rulings bearing on the point do not show w’hich has been clearly and firmly estabUsh- 

any one set of principles which has been ed by judicial decisions, 
applied throughout; each decision depends On these grounds the proposition iaad-"-' 
on a discussion of previous decisions and vanced that where an adoption fiecureS’to • 
appears to have been influenced by the the spirit of last male.holde^^of an estate* 
equities of the case. It, is not easy to deter- that advancement, otherwise, lacking. .wBioh"^ 
mine the equities in the present case, is given by the offering of the whole ! 
though on the wdiole they are probably on then the imposition, of .pious duties on the- 

the side of Deorao who has been in posses- adopted person should carry with it^thefT 

(17) eo Ind. Cas. ‘135; 48 B. 559; 26 Bom. L. U. 528; right tO succeed tO the estate of lfie 

A. 1. K. 1924 Bom. 437. last male holder. This broad principle ‘ 
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must, of course, ba subject to those equit¬ 
able restrictions which have already been 
firmly established, namely;— 

(1) that the estate is not already vested 
by inheritance in a person other than the 
adopting widow, or her co-widows, and 

(2) that if the estate is a share in an 
estate held by co parceners, the consent of 
the co-parceners is necessary. 

This proposition seems to strike a fair 
balance between the spiritual claims of the 
deceased holder and the material claims of 
his collaterals, as it will, on the one hand, 
encourage the adoption of lineal descend¬ 
ants with full spiritual efficacy, and will, on 
the other hand, avoid the arbitrary divest¬ 
ment of vested estates. 

It may be that in the case of the adoption 
of a great-grandson* other considerations 
may arise which, so far, have not come 
under judicial discussion, for the genea¬ 
logical gap between a man and his great- 
grandson is wide enough to admit of many 
developments. But, subject to this caution 
the above rule appears to be sound. 

Before pushing it to its logical conclusion 
in the present case, however, it is advisable 
to check it with reference to previous deci¬ 
sions on the subject. It will be found that 
it gains in strength by the process. Only 
the decisions of the High Court of Bombay, 
and of their Lordships of the Privy Council 
in appeal therefrom, need be discussed, as 
only the special rights of widows in Maha¬ 
rashtra are being considered. In Vasudeo 
v. Ramchandra (12) a grandson was adopted 
to the last male holder but the estate had 
previously vested in the daughters of the 
last male holder. The adoption was held 
to be invalid, and a similar decision would 
have been reached by an application of the 
principle as stated in the preceding para- 
:raph of the judgment. In Payapa Akkapa 
*at&l V. Appanna. (i^j) the adopted son be¬ 
came grandson to the last male holder of 
the estate and the adoption was held to be 
valid. In Datto Govind v. Pandurang 
Vinayak (14) the adopted son was nephew 
to the last male holder, and tlie adoption 
was held not to be valid; and the adoption 
would not have been supported by the 
above principle. In Dattatraya Bhimrao v. 
Gangabai (l{)) the adopted son became 
grandson to the last male holder, and his 
adoption was held to be invalid; it would 
have been held to be valid under the above 
principle. In yehnatk Narayan v. Lax- 
mibai (lo) the adopted son became grand¬ 




nephew to the last male holder, and his 
adoption was declared to be invalid—as 
it would have been under the above prin¬ 
ciple. A few more instances from the 
Bombay Presidency in which the rule 
now advanced would have been applicable 
will be found in Chandra v. Gojara Bai (2) 
ShriDharnidhar v. Chinto (4), Babu Anaji v. 
Ratnoji Krishnarao(l)Q.nd Ram Krishna v, 
Sha'mrao(5). In all of these the application 
of the rule would have led to the result 
which the learned Judges of the Bombay 
High Court reached by varying lines of 
reasoning, based on previous decisions. 
Lideed the only authority of that High 
Court cited to us which is contrary to the 
rule is that given in Dattatraya Bhimrao 
V. Gangabai (15) and that is an obiter dictum 
not governing the decision. The decision 
m Lakshmibai v. Vishnu Vasudev (6) which 
was affirmed by the Lordffiips of the 
Privy Council in Bachoo v. Mankorehai (8) 
18 not a case m point, as the adoption there 
was made at the express direction of the 
widow s husband. The rule that is now 
advanced is confined to adoption by a 
widow without her husband’s consent. 

In the result, therefore, the principle is 
in consonance with all the rulings of the 
Bombay High Court, except one, namely, 
Dattatraya Bhimrao v. Gangabai (15) and 
it is noteworthy that though the adoption 
ofa grandson was here held oiiter to .be 
invalid, a precisely similar adoption was 
held to be valid in Payapa Akkapa Paid v. 
Appanna (13). Similar considerations apply 
to other published judgments on the point 
and It appears that the adoption of this 
principle as a general guide would leave 
nearly all previous decisions unaltered and 

would reconcile many apparently conflicting 

rulings and lines of argument. ** 

I consider it should be acted upon in 
the present case,^ and am of opinion that 
as Januji died m exclusive possession of 
his estate, and as his estate vested directlv 
in Saraswati Bai, her adoption of Deorao 

as a son to her husband Venkat Rao S 

him an heir to Januji’s estate. The an 
peal should be dismissed, and the apDe^l 
lants should pay costs of all parties. ' 


Hallifax, A. J, c* 


1920).-]. ha^e been”permTt‘t7i°t?^®^ 
draft of the judgmeut ‘ 

brother proposes to deliver in“thia®^7®^ 
aud I agree ia the concluaion 

rao, on his adoption to Venkat Ra^by h^^ 
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widow Saraswati Bai, became among other 
things the grandson of Venkat Rao’s father 
Januji for all purposes, including the 

ownership of Januji’s property then held 

by Saraswati Bai. The reasons for this 
conclusion, however, seem to me simple 
and capable of fairly concise statement; 
we can reach it by a line of reasoning 
from unquestionable principles of Hindu 
Law which leaves no room for exceptions, 
most of the rules described as exceptions 
by one side or the other in this case or so 
treated in the many judgments that have 
been cited being merely necessary conse¬ 
quences of those principles, and the remain¬ 
ing few which conflict with them being 
proved unsound by doing so. 

There is no possible distinction between 
the validity of an adoption for spiritual 
purposes and its validity for temporal pur¬ 
poses, or between its validity for any one 
purpose and its validity for any other. 
Under the Hindu Law if an adoption is 
valid at all it is valid entirely, and a person 
validly adopted becomes for all purposes, 
spiritual or temporal, the natural son of 
the person by or to whom he is adopted; 
on the day of his adoption he ceases to 
exist as the son of his natural father and 
comes into existence as the son of his 
adoptive father. 

In the case of Yadao v. Namdeo (1) their 
Lordships of the Privy Council said: “There 
does not appear to their Lordships to be 
any sound reason why ..the Hindu Law 
as to the power of a Hindu widow...to 
adopt asou...should depend on the question 
as to whether her husband had died as a 
separated Hindu, or as an urseparated 
Hindu, or on the question as to whether 
the. property which was vested in her when 
she made the adoption^ was or was not 
vested in her as his heir. If it was her 
religious duty to adopt a son to her hus¬ 
band, that duty would be the same in 
either case, although possibly the right of 
the adopted son to the property vested 
in the widow might be different." When 
a valid adoption has been made the only 
question that arises is that of the lights 
accruing to a son of the person by or to 
whom it was made who came into existence 

on the day it was made. ^ « 

lu examining the question of the effect 
on property of a valid adoption by a Hindu 
widow, some confusion of thought not 
seldom arises from regarding a eon adopted 
by a widow as in exactly the same posi¬ 


tion as a posthumous son of her husband. 
There is a difference, but only in the point 
of time at which each comes into exist¬ 
ence. A real posthumous son comes into 
existence at the time of his conception, 
that is to say, he was actually in existence 
in embryo before his father’s death, though 
his sex or perhaps even his existence was 
then unknown. The fiction of adoption 
cannot possibly be strained to the extent 
of regarding a son adopted by a widow as 
in inchoate existence in her husband’s 
mind or her own mind, as the posthumous 
son was in her womb, at or before the death 
of her husband; such a son comes into ex¬ 
istence as a son on the day on which he ia 
adopted and no sooner. 


The only other matter to be borne in 
mind in this connection is that, when a 
widow adopts to her husband or inherits 
his property as a gotraja sapinda she does 
so because she is “half the body" of her 
husband, not because she is related to him 
by marriage. Now, nobody can inherit pro¬ 
perty from his father which did not belong 
to his father at or after the beginning of his 
own existence. But the property inherited 
by a widow from her husband or as a 
gotraja sapinda is still in the possession 
and ownership of her husband, that is in 
that of the half of his body that she is. 
It, therefore, passes to her husband’s son 
when he comes into existence by her adop¬ 
tion. 

That fairly simple conception explains 
all the other rules that have been formu¬ 
lated on this matter. When a widow is a 
member of a co-parcenary, she is entitled 
to maintenance in her own right as a widow; 
she is not holding her husband’s share as 
half his body, as that has already passed 
to the surviving members of the family. 
When, therefore, a widow in that position 
makes a valid adoption there is nothing 
belonging to her husband which the son 
can take, though, of course, there is nothing 
to prevent the other members of the family 
from giving him the share that once be¬ 
longed to his father. 


That is what is meant by the statement 
frequently made, of which the inaccuracy 
is pointed out in the passage quoted above 
from Yadao v. Namdeo (1) that a widow 
in a joint family cannot make a valid adop¬ 
tion without tlie consent of the co-parceners 

or of Iier husband's father. She requires 
only the consent of her husband, express 
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or implied, aad an adoption made witt 
that consent is valid for all purposes and 
in all its effects, but the accrual to the 
person adopted of an interest in his father’s 
share in the family property is not one of 
those effects, because his father no longer 
holds it, either in his own full person or in 
“half his body.” 

_ It is for the same reason that an adop¬ 
tion by a widow cannot divest an estate 
that has already vested by inheritance in 
another person, her husband no longer 
owns it, even through her, when his son 
comes into existence. But here again the 
consent of the person in whom the estate 
has already vested passes it back to the 
person adopted, who would have inherited 
it if he had come into existence earlier, 
though the absence of that consent cannot 
make the adoption less valid and effectual; 
the giving of the consent merely adds an 
effect which the adoption would not have 
without it. As for reversionary heirs, their 
consent is not only no more necessary for 
the validity of the adoption than that of 
any of the other persons mentioned but also 
it is obviously unnecessary for the passing 
to the adopted son of property in which 
they have no more than an expectant inter¬ 
est. 

The^ rulings of the Bombay High Court 
on which the learned Pleader for the appel¬ 
lant mainly relied in argument were those 
in Datto Govind v. Pandurang Vinayak (14), 
Dattatraya Bhimrao v. Gangabai (15) and 
Yeknatk Narayan v. Laxmibai (16). In the 
first of these cases it was held that a Hindu 
widow who succeeds to an estate not her 
husband’s but as gotraja sapinda of the 
last male-holder and in consequence of the 
absence of nearer heirs, cannot make a valid 
adoption. It has been shown in the extract 
already quoted from the judgment in Yadao 
T. Namdeo ( 1 ) that the adoption could not 
be invalid for the reason stated. 

^ In each of the two other judgments men¬ 
tioned the discussion of the question with 
which we are concerned was begun after 
it had been found and stated that it did 
not arise in the case at all. In Dattatraya 
Bhimrao v. Gangabai (15) Mr. Justice Shah 
found as a fact that the alleged adoption of 
the Ist defendant, which was the adoption 
in question, never took place, and then 
went on to say: “Strictly speaking the 
question of the validity of the adoption of 
defendant No. 1 does not ai’ise. But in 
view of the argument on the question it 
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seems to me to be desirable to decide that 
question. And in any case its invalidity if 
established, could afford an additional 
ground for ignoring the adoption.” The 
learned Judge then went on to hold that the 
widow who was alleged to have made the 
adoption, but had not made it, “could not 
adopt to her husband so as to affect the 
devolution of the estate inherited by her as 
a gotraja sapinda." This appears to be 
based solely on the authority of previous 
decisions of the Court, particularly that in 
Datto Govind v. Pandurang Vinayak ( 14 ) 
the case last mentioned ^ 

y^knathj^arayan v. Laxmi- 
(16) the learned Judges found that 
JMarayan. the husband of the widow who 
made the adoption, survived his brother 
Kamchandra and was, therefore, the last 
male owner of the property in dispute, and 
then said: Our finding that Narayan died 
last IS sufficient to dispose of the case ” The 
subsequent discussion of an imaginary case 
built on the hypothesis of Kamchandra 
having survived Narayan ends in the deci¬ 
sion that a widow who inherits property 
as a gotraja sapinda has no power to adopt 
to her own husband, and any adoption made 
by her is invalid and will not affect the 
rights of subsequent reversioners 

Taken literally, the decision in each of 
these cases of the question that did not 
arise, like that in the first of the three 
where it did could hardly be supported 
even If it had not been shown to bVwrong 
in the passage quoted above from the 
judgmen^t of the Privy Council in Yadao 
V. Namdeo (1). Neither the power of a 
widow to adopt nor the validity of an adop¬ 
tion made by her could possibly be affected 

of property before or 
aftei her husband's death. If we take the 
decision as meaning that such an adoption 

'^alid does not include amonV us 

effects any change m the devolution of the 

by the widow so as to affect 

me ngiits ot the reversioni^rq if 

^°JUD “ 

separate opinions delivered°'^the a* 
be dismissed and thi ann» ■ 

ordered to pay all the costs be 

G. R. D, 


A. U. A. 


■Appeal dismissed. 
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Present: —Mr. Justice Iqbal Ahmad. 

BALADIN—OnjECTOR— Appellant 

vcvsus 

LAKHAN SINGH™Opposite Party— 

Respondent. 

C. P. C. (Act V of lOOS), s. 60 (c)—//o?(SC belonging 
^0 agriculturist—Exemption from attachment—Actual 
residence, ivhether necessai'y—House in ruins, whether 
fr-om attachment— 'Building', 'occupation', 
meaning of. 

A lioiisp of an aprricuUuri.st wliicli is in ruins is 
not exempt from atlacliment under s. 60 (c), C. P. C.. 
inasmuclx as the word ‘building?’ can never be used 
with reference to a ‘house in ruins’, [p. 376, col. 2.'| 

Obiter. —In order that a house or otlier building 
belonging to an agriculturist may be exempt from 
attachment under s. 60 (c), C. P. C.. it is not neces¬ 
sary that it sliould be actually used by the agricul- 
tuii.st for residence. It is enough if it is used for 
some jmrposes connected with agriculttire. ‘Occupa¬ 
tion’ in s. 60 (c) does not necessarily mean ‘residence' 
only. [p. 376, cols. I A: 2.] 

Second appeal from a decree of the Dis¬ 
trict Judge, Jhansi, dated the 20th of Octo¬ 
ber, 1925. 

Dr. K. N. Katjn, for the Appellant. 

Dr. N. C. Vaishf for the Respondent. 

JUDGMENT. —In execution of asimple 
money-decree a certain house in ruins was 
sought to be attached and sold by the 
decree-holder who is the respondent be¬ 
fore me. An objection to the attachment 
was taken on behalf of the judgnient- 
debtor-appellant that the so called house 
sought to be attached was in his occupa¬ 
tion as an agriculturist and as such was 
not liable to attachment and sale in exe¬ 
cution of the decree held by the respond¬ 
ent. This objection has been overruled 
by both the Courts below; hence this 
second appeal by the judgment-debtor. 

'I’he first Court held that the house is 
in a very dilapidated condition and has no 
doors, and the roof has fallen down and 
that the house is not u.sed for residence. 
This finding and decision has been affirmed 
by the lower Appellate Court. 

In appeal before me it is argued that 
the mere fact that the judgment-debtor did 
not reside in the house was no reason for 
overruling the objection taken by liim in¬ 
asmuch as, if it was u.sed by him for stor¬ 
ing Ills agricultural produce, tying cattle 
and keeping his im))liinents of Jiusbandary 
etc, even tlien the liouae was not liable 
1 ,e ai taclrj ciit and s de in execution of the 
decree. I agree that it is not necessary 
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for the application of s. 6.0 (1) (c) .ofithe 
C, P. C., that the house must be actually 
used for residence by an agriculturist; 
all that is necessary for the application 
of that sub-clause is that the kouse or 
other building must belong to an agricul¬ 
turist and be in his occupation and as 
such. As held in the case of Bkanja Lai 
V. D. B. Ballahha Dass (1) it is not neces¬ 
sary that the house or other building 
should be an actual dwelling house, :It 
is enough if it is used by him for some 
purposes connected with agriculture. In 
short the word ‘occupation’ in cl. (c) does 
not necessarily mean ‘residence’ only. But 
it seems to me that the decisions of the 
Courts below can be supported on yet 
another ground. On the findings arrived 
at by the first Court and not disturbed by 
the lower Appellate Court, it must be 
taken that the so-called house is now in 
ruins and there are no doors in it and 
there is no roof. Such a structure cannot 
without straining the language be styled a 
house. Therefore, unless it can be called 
a building, s. 60 (1) (c) will have no appli¬ 
cation. In the case of Afoir v. Williams (2) 
it was observed that the expression ‘build¬ 
ing’ in its ordinary sense “is an enclosure 
of brick or stone work covered in by a 
roof.” True it is that in that case the 
word ‘building’ as used in certain Acts 
of Parliament had to be construed but in 
so doing the ordinary meaning of the word 
‘building’ has to be considered. I have 
referred to Stroud’s Judicial Dictionary 
and I find that in no case has the word 
‘building’ been used with reference to a 
house in ruins that is a khandkal, as is 
the structure in tlie present case. For 
these reasons I hold that the judgment- 
debtor was not entitled to the protection 
afforded by s. 60 (1) (c), 0. P. C. 

Apart from all that I have said, it ap¬ 
pears to me that the judgment-debtor has 
no case on the merits. I am informed by 
the learned Counsel for the appellant that 
there is evidence on the record to show 
that the house was in occupation of the 
judgment-debtor and as such was not 
liable to sale in execution of tke decree 
held by the respondent. I in the exercise 
of the povvers vested in me by s. 103, 0. 
P. C , can g^ into the evidence on the 
record in order to satisfy myself as to 

(1) 51 I(ul. Cas. 120; 15 N. L. R. 83. 

I Q. B 261; 61 L. J. M. 0. 33; 66 L. T.2I5; 
40 \V. R. 6;); 56 J. P. 197. 
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whether or not the so-called house or build¬ 
ing was in the oceupation of the judgnieatr- 
debtor. I have gone through the evidence- 
led by the judgoieaLdeUpr-to substantiate 
hi? objections, and I have no .hesitation, 
ih^'hoMing'that the Munsif was perfectly 
right in disbelieving that evidence. The 
statements of the witnesses produced by 
the judgment-debtor who deposed that the 
judgment-debtor was actually living in the 
^.house were entirely unworthy of belief and 
" were -contradicted by the statement of the 
guardian ad liitm of the-judgment-debtor. 
The allegation that the house was used for 
storing grain obviously could not be be¬ 
lieved in view of the report of the Commis¬ 
sioner that there was no roof over the 
house. 

For the reasons given above I am of 
opinion that the Courts below were right 
in. rejecting the objections filed by the. 
judgment-debtor. The appeal is dismissed 
with costs. 

A. N. A. Appeal dismissed. 
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' e MADRAS HIGH COURT. 

Original Civil Scit No, 170of 1923. 

Januaiy 12, 192f). 

Present :— ^Justice SirKumarasamiSastri,KT. 
NARAYANA SAH—Plaintiff 

versus ■ 

SANKARA SAH AND OTHERS—DsPENOANTS. 

Hindu- Law —\Joint faniiln—Pavlition —Separation 
of member ■ of one hruncJi — Subse'jUent partition 
amongst rcTpaining members—Sfiare lakciv off, whether 
to hetakeri ihto account—Familg business -Liability 
of meinJoers—Mesne profits—Notice. 

It is a r.ior)gnised principle of Hindu tliat in 

the cas^ of a joint farnily consisting of jiiore branches 
thanons, the principle of survirorship and the priii- 
Tepresentation in each- brancli c.annot affect 
the rights of the other branches and that it is only in 
the case of one branch becoming entirely extinct that 
the other branches can get any adrantago bv sur¬ 
vivorship. [p. 379. col. 2.] 

where, therefore, there is a joint family consisting 
of more branches than one and a member of one of 
the branches separates himself and is given his share, 
^ should be taken into account in comjniting 
tUa shares to be allotted on a subsequent partition 
between the other branches, [p 379, col. 1.] 

Skanabhaga v. Narayani Shanahha'ja 

. (1), followed. 

Shivlal V. Ichharain Vijbhukhandas 

[i), not followed. 


In tha case of a joint Hindu family, it is not open 
to a member to carry on a new venture so as to make 
hi.3 other co-paresners liable for any loss in that 
venture. But where a family lives by entering into 
contracts and making- profits- therefrom, it cannot be 
said that because a contract entered into at one stage 
is a- new venture, in the sense that such a contract 
was not taken up before, it makes the contract a new 
venture, in the sense that the other members are not 
liable. The question often is the difference in degree 
or the difference in kind, and so long as the business 
is a business which is similar in nature to those carried 
on before, it cannot be said that the business is a 
new venture which cannot bind the other members 
of tlie family, [p. 380, col. 2.j 

A member of a joint Hindu family who claims his 
share of family properties in a suit for partition is 
not entitled to mesne profits for any period prior to 
the date of his notice in which he calls upon the 
manager to effect a partition, [p. 381. col. 2.1 

Mr. N. Rajagopalan, for the Plairtiff. 

Messrs. T. L. Venkatarama Iyer and K 
Rajah Iyer, for the Defendants. 

JUDGMENT. —This is a suit by the 
plaintiff for a partition of joint family pro¬ 
perties, and for the delivery of his share 
One Munisami Sah, Sankara Sah (let de¬ 
fendant), Chinnasami Sah and Ponnusami 
Sah were four brothers. The Isfc defend¬ 
ant is one of the above four who is alive 
Munisami Sah had three sons and a 
daughter. The eldest son Sudarsana Sah 
filed C. S. No. 63 of 1910, got his share, and 
got himself divided from the family. The 
decree in that suit is marked as Ex A 
The second son Ohender Sah is the lOtli 
defendant. He has a son and two daugh¬ 
ters who are respectively the lUh 20th 
and 21st defendants. The third son Na- 
rayana Sah is the plaintiff in this suit 

daughter Lakhshmi Bai is the 
17th defendant. Sankara Sah, the first de- 
fendants has five sons and two daugh- 
era. Krishna Sah the eldest son. is 
the 2nd defendant and he has a mi 
nor daughter who is the ISth defend¬ 
ant. rhe second son Kasi Sah is dead 
and the 6th defendant is his minor snn 
The third son Gajapathi Sah is the 3rd 
defendant and he has a son who is fha 
ah defendant and a daughter whole S 

^“““-th son (Gidrai SaM 
Sah is the 5th defendant tL two T 

Chinnasami Sah, a brother of th! 

fendant. is the 8th defendant and® 
n the 9th defendant and his son 

last brother died Sah. the 

Sah and Raniakrishna^Sah Krishna 

10 * 1 - who are the 


12th and 13th def^rdaX 
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A. NARAYANA SAH 
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A. Muniswami Sah, 
(dead) 

( i 

A. M. A. M. 
Sudarsana Chander Sah. 

Sah, (defendant 
(divided). No. 10) 


A. Sankara Sah, 
(defendant 
No. 1) 


A. M. 
Naraj’ana 
Sah, 

(plaintiff). 


A. M. 

Lakshmana 

Bai, 

(defendant 
No. 17.) 


A. C. Tukur Sah, 
(defendant 
No. 11 minor). 


A. C. Ruimani 
Bai, 

(defendant No. 20. 
minor). 


A. 0. Karaatchi 
Bai, 

(defendant 
No. 21 minor). 


A. S. Krishna A. S. Kasi A. S. Gajapathi 
Sah, Sah, Sah, 

(defendant (dead) (defendant 

No. 2) I No. 3) 

I A. K. Naravana 

A. K. Sah, ‘ 

Lakshman (defendant 

Bai, No. 6 minor.) 

(defendant 
No. 18 minor). 


A. S. Gidraj 
Sah, 

(defendant 
No. 4 
minor). 


A. G. Kuppa Sah, 
(defendant No. 7 
minor). 


A. Chinnasami Sah, 
(defendant No. 8.) 


A. Ponnusami Sah,. 
(dead) 


A. Subramania Sah, 
(defendant No. 9.) 


A. K. Krishna Sah, 
^defendant No. 12) 
(a minor). 


'I 

A. P. Ramakrishna 
Sah, (defendant 
No. 13) 
(minor). 


A. S. Rajaram 
Sha, 

(defendant 
No. 5 
minor). 


A, S. Nagamma 
Bai, 

^defendant 
No. 15 
minor). 




A. S. Sadhar 
Bai, 

(defendant 
No. 16 
minor). 


'I 


A. G. Mnniamma Bai, 
(defendant No. 19 
minor). 


Thus there were four branches of the 
family and the relationship is not dis¬ 
puted, nor is it disputed that there are 
joint family properties in respect of 
which a partition is necessary. The plaint¬ 
iff alleges that he is entitled to Jth share 
in the properties whereas the contest¬ 
ing defendants in the suit namely, the other 
two branches of the family and their de¬ 
scendants, state that the plaintiff is only 
entitled to l/12th share as Sudarsana Sah 
whom I have already referred to got his 
]/l2th share and became divided from the 
family and that it should bo taken into 
account in this partition. 

One of the questions to be decided is 
what is the share of the plaintiff and in¬ 
cidentally also what is the share of the 
10 th defendant who supports tlie plaint¬ 
iff. Another question raised in the suit is 
whether the contract business carried on 
by the Ist defendant with the Corporation 
of Madras is joint family business or the 
separate business of the first defendant. 


The case for the plaintiff and the 10th 
defendant is that it is the separate busi¬ 
ness of the Ist defendant while the case 
of the other defendants is that it is joint 
family business which the 1st defendant 
carried on as the head and managing mem¬ 
ber of the family. There are allegations 
made in the plaint of waste and mismanage¬ 
ment, but it is unnecessary to consider 
those allegations as no evidence was let 
in nor were any arguments addressed on 
the point as to how far the 1st defend¬ 
ant is liable for any waste or mismanage- 
inent. The next question is as regards the 
rights of the plaintiff and the lOlh de¬ 
fendant to mesne profits. Notice was given 
in the year 1922 by the 10th defendant 
claiming a share and he would prinid 
facie be entitled to mesne profits from the 
date of notice, but he claims mesne pro¬ 
fits two years earlier on the ground that 
he was making oral demands for parti¬ 
tion which were not complied with. 

Three questions arise for determination 
in this suit, (1) what is the share 
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which the plaintiff is entitled to ? (2) Whe¬ 
ther the contract business carried on by 
the 1st defendant with the Corporation of 
Madras is joint family business or the 
separate business of the 1st defendant 
in which the plaintiff and the 10th de¬ 
fendant have no interest and are not liable 
for any loss? and (3) whether the 10th de¬ 
fendant is entitled to mesne profits for any 
period earlier than the date of his notice 
viz.y 7th November, 1922? 

As regards the shares to which the par¬ 
ties are entitled the first question is whether 
where there is a joint family consisting of 
more branches than one andamemberof one 
of the branches separates himself and is 
given his share that share should be taken 
into account on a partition between the 
other branches This question has been 
considered and decided by the Madras 
High Court in Manjanatha Shanabhaga v. 
Narayana Sfianabhaga (1) where Innes and 
Muthusarai Iyer, JJ., held that wherea joint 
family in an advanced state of develop¬ 
ment is broken up by partition regard must 
be had to the successive vested interests 
of each branch, and in order to secure 
equality of shares, division per stirpes at 
each stage when a new branch intervenes 
isnecessary. Muthusami Iyer, J., puts the 
question to be decided as follows :— 

“The question, therefore, arising for 
determination is whether in cases in which 
some members of a joint Hindu family 
separate from it at one time and the others 
on a subsequent occasion, regard should be 
had to the share allotted at the first parti¬ 
tion in computing the sliares to be allotted 
at thesecond division,” 
and both the learned Judges held in an 
elaborate judgment that where there are 
different branches entitled to shares and 
there has been a partition in which a 
member of one branch has received his 
share the remaining members cannot claim 
their shares ignoring the share already 
given to the member who has separated 
himself and claim equality as regards parti¬ 
tion of the other branches. This decision 
so far as the Madras High Court is con¬ 
cerned has not been dissented from and 
seems to me to be equitable. As is pointed 
out in that case if there are two brothers 
one of whom has live sons and the other 
only one son, and if out of the five 
sons four sons get their share and 
separate themselves from the joint fa* 
(1) 5 M.. 362; 6 Ind. Jur. 518; 2 Ind. Deg. (n. s.) 


me 


miiy It will be equitable to divide 
remainining property equally between the 
two branches; namely, the undivided spn 
of the first branch and the one son of the 
second branch ignoring the fact that the 
other four brothers of the first branch had 
received their shares and separated them¬ 
selves from the joint family. It is a recog¬ 
nised principle of Hindu Law that in the 
case of a joint family consisting of more 
branches than one the principle of survivor¬ 
ship and the principle of representation 
in each branch cannot affect the rights of 
the other branches and that it is only in 
the case of one branch being entirely extinct 
that the other branches get any advantage 
by survivorship. It, therefore, stands to 
reason that where there is a partition 
effected between the members of one 
branch and one of such members goes 
out, it ought not to affect the vested 
rights of the other members to their shares 
iQ the joint family property; and to give 
effect to the contention of the plaintiff in 
this case, namely, that the separation of 
Sudarsana Sah of the first branch from the 
joint family makes no difference so far 
as the shares of the other members are 
concerned would be virtually to deprive 
the other members of the joint family of 
t^heir vested rights to their specific shares 
because of something which affects the 
members of the other branch. I am unable 

to agree With the view taken in Pranjivan^ 

das bhivial y Ichharam Vijhhukhandas (2) 
as I think that the view taken in that 
case would really work hardship on the 
other branches of the joint family It w 
now been settled that a member of a ioirt 
family may separate leaving the othl 
members as joint and thou'>h in 
of a joint fajnily consists onty":? 

rhr ilTshS o“r 

Shanabhaga v. Narayana ShanabhaJaU)^^. 
regards cases where the family is 5 

vanced state of development and wheretherl 
are several members is I thint^® i ? 
do not see sufficient gronndi fnr } 

owing the decision in ^/anyana° A5A , °^’ 

6 mpa V. Naranaya 5Aana6Aapa flf f 
this IS one of the cases where 
ciple of pevstirpM should 

It will cause a great deal ®“d 

and confusion if the ruling m ^®''dship 
Shanabhaga v. 

which is in my view Pnno fn 

112 . 39 « 
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able principles and which has been treated 
as good law for several years and partition 
effected on that footing is not followed. 

I am. therefore, of opinion that the plaint¬ 
iff and the 10th defendant are each entitled 
to ]/l2th shai'e. 

The next question is as regards the corr- 
tract business carried on by the 1st defend¬ 
ant with the Corporation of Madras. The 
evidence of the 1st defendant is that the 
family is a trading family that both his 
father and grandfather were engaged in 
contract work and that in litlO owing to 
there being no contracts in hand, he enter¬ 
ed into the contract with the Corporation. 
He says that the immediate occasion for 
entering into this contract with the 
Corporation was that one Chockalinga 
Naicker, who owed money to the joint 
family, had entered into a contract with 
the Corporation which he was not able to 
carry out and he suggested that this family 
may take over this contract and also the 
materials which he had collected for the 
purpose of this contract and that he (the 
1 st defendant) entered into this contract 
with the Corporation and continued to do 
the work from 1910 to 1922. He says 
that even now there is some contract with 
the Corporation. He says that the adult 
members of the family, defendants Nos. 8 
and 10, were actually attending to , this 
business, that no objection was taken by 
any of them till notices passed in 1922 re¬ 
garding the carrying on of this business. 
The lOih defendant who is an undivided 
brother of the plaintiff admits that he was 
looking after this ljusiness from 1910 on¬ 
wards but states tliat he did so thinking 
that it was ist defendant’s separate 
business and that he did so at the instance 
of the first defendant wiio asked him to 
attend to this business. So far as the 
8 th defendant is concerned, he^ in^ his 
written statement admits that it is a joint 
family business and the evidence is that 
both the 8th and lOth defendants were 
taking a prominent part in the manage¬ 
ment ot this business. It is not disputed 
that both the father and the grandfather 
of the let defendant were carrying on con¬ 
tract work. It is admitted that they were 
carrying on trade in silk thread and lametta 
and lliat they were carryingon contract busi¬ 
ness with the Army Clothing Department. 
In the plaint filed by Sudarsana Sah in 
1910 , he, after referring to the contract 
with the Army Clothing Department, refers 
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to several other contracts, wMch the-partifis 
then took up arnd I .have no doubt;that 
the family, was a trading family, ona of the 
important branches of activity being the 
taking up of contracts. It has, no.doubf, 
been now settled that in.the case'ofia joirit 
Hindu family it is not open to a nuember 
to carry on a new ..venture sO' ais to make 
his other co-parcenefs liable for.-any.loss 
in that venture. But ib.can hardly be said 
ou the evidence before me -in i this t case 
that the contract with-the ; Corporation was 
anew venture in that sense.. No doubt, where 
a family lives by .entering-into contracts 
and making profits therefrom^iticanndt he 
said that because a contract entered .into, 
at one stage is a new venture in the sen® 
that such a contract : .wa? not h takenuup 
before, it. makes the contract anew -ven- 
ture in the sense that the other members 
are not liable. The. question ■ often^ is 
the difference in degree or the; difference ah 
kind, and so long as the- business->is b 
business which is similar in natureiit can¬ 
not be said that the business is a.new 
venture which could not bind.the other-mem¬ 
bers of the family. In this , case there is 
the further fact that joint family funds 
were utilised without any objection for the 
performance of this contract with the Cor¬ 
poration. . ; 

The main ground on which it is sought 
to prove that this contract is not binding 
on the plaintiff and the lOlh defendant 
is that the let defendant when he began 
this business opened a new. account called 
‘ Thundu K-inakku" with the firm of R. M. 
M. S. T. and that moneys were.drawn from 
that firm for the purpose of this contract 
business. It is also pointed out that the 
Ist defendant in the statement of account 
filed by him iu the suit.filed by Sudarsana 
Sah in 1910 says that he is a debtor to 
the family to the extent of Rs. 9,000 which 
represents the value of the. materiala that 
Chockalinga Naicker gave to the family. 
It is also poiuted outthat a separate account 
was kept as regards this contract business. 
The Ist. defendant says that he kept a sepa¬ 
rate account because there were partners 
in tliis cDutract business, that originally it 
wag intended to take Ohokalinga Naicker 
as a partner and work this business, but 
that Ohokalinga Naicker nob being satis¬ 
factory the idea was given up, that sub¬ 
sequently there were two partners ICrish- 
namacliari and Subramaaia Iyer, that the 
busiuess was an extensive one with partners 
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and that a separate account \ras kept. 
The Ist^defendant says that mone.vs drawn 
under‘Thundu Kanakku’were utilised for 
joint family business also and he points 
out an entry where Rs. 1,000 drawn under 
the^ ‘Thundu Kanakku’ was utilised for 
lametta business. He also states that he 
did not keep the moneys he ^ot from 
this contract business separate from the 
other moneys and that all the moneys were 
indiscriminately utilised for joint family 
purposes. Having regard to the fact that 
the adult members of the family were 
working in this contract business without 
any objection from 1910 onwards and also 
having regard to the fact that the family 
was, a trading family, one of the important 
branches of their activity being contract 
business, and also having regard to the 
fact that the Ist defendant was not keep¬ 
ing a separate account of the profits de¬ 
rived from this contract business, I do 
not think I can hold that the contract busi¬ 
ness entered into by the Ist defendant with 
the Corporation of Madras ^vas a separate 
contract entered into by the 1st defendant 
in which the plaintiff and the 10th defend¬ 
ant had no interest. 

The next question is as regards the 
mesne profits claimed by the 10th defend¬ 
ant. His case is that two years before he 
gave notice to the 1st defendant and during 
his absence in Conjeevaram the lock of 
the room in which the materials of the 
Army Clothing Department had been kept 
was broken open by the 1st defendant, that 
since then there were misunderstandings 
and that he was living separately although 
he admits that he was attending to the work. 
The 1st defendant denies that there were 
any misunderstandings in connection with 
the breaking open of the lock. He states 
that in that room the surplus stock in 
respect of the Army Clothing Contract was 
kept which was being damaged by being 
mcked. up, that he got a purchaser from 
Rangoon in respect of the materials that 
were lying idle there, that as the lOih de¬ 
fendant was absent and as the purchaser 
^as ■ going back to Rangoon he opened 
the lock and that it did not give rise 
to any misunderstanding between the 
parties. The evidence of the 1st de- 
^ndant is supported by the evidence of 
■Ivrisnna Sah who is a respectable witness 
and who admittedly w^as one of the per- 
wko mediated between the 1st and 
AUth oefendants. He states that the first 
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defendant was ready to give a share to the 
lOlh defendant, that there was nothing 
said about any quarrels before ly22 and 
that there was no complaint of breaking 
open the lock as giving rise to misunder¬ 
standings between the parties. The 10th 
defendant says that Dr. Venkatasami and 
one Raghul Sah mediated but they are 
not called. On the evidence I do not think 
I can hold that the 10th defendant is 
entitled to mesne profits for any period 
prior to the date of his notice in which he 
called upon the 1st defendant to effect a 
partition. 

There will, therefore, be a decree declar¬ 
ing that the plaintiff and the 10th de¬ 
fendant are each entitled to 1/I2th share 
in the joint family properties, that the 
contract business carried on by the 1st 
defendant with the Corporation of Madras' 
was a joint family business in which the 
parties are_ entitled to profits and liable 
for losses in proportion to the shares to 
which they are entitled in the joint family 
properties, that the 10th defendant is 
entitled to mesne profits from the date of 
his notice, viz., 7th November, 1922, and 
that the plaintiff is entitled to mesne 
profits from the date of the plaint. It will 
also be declared that the 1st defendant is 
not liable for any sum claimed in respect 

of waste or mismanagement alleged in the 

plaint. Tliere will be a preliminary decree 
m the above terms. The suit will be refer¬ 
red to the Official Referee for taking an 
account of the joint family properties 
moveable and immoveable of the debts due 
to and by the joint family and of the pro¬ 
fits and losses in respect of the various ' 
contracts now in hand and on such accounts 
being taken, there will be a final decree’ 
for partition giving to the plaintiff and 
the 10 h defendant a ],a2th share each'.' 

1 he other defendants do not ask for anv 
share. f 

1 regards costs the plaintiff and the lOth ' 
defendant will be entitled to take their 
costs incurred up to this date out of the 
estate and further provision will be made 
for the costs of the reference when the^nal 

decree is passed. 

Decree for partition 


* 
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ALLAHABAD HIGH COURT. 

Fiasr Civil Appeal No. 373 of 19.'3. 
November 9, 1926. 

Justice Dalai aud 
Mr. Justice PuUan. 

CHOTKANU LAL-Plaintiff- 

Appellant 

versus 

GANGA SINGH and others— 
Dependants—Respondents. 

Hindu Law—Joint family—Alienation for pur~ 
pose of raising money in order to satisfy pre-emption 
decree—Legal necessity. 

Where it is necessary to obtain a decree for pre¬ 
emption in order to safeguard the interests of the 
pre-einptor’a family in ancestral property, money 
raised for the purpose of satisfying the decree for 
pre-emption must be regarded as having been raised 
for family necessity, [p. 383, col. 1.] 

First appeal from a decree of the Sub¬ 
ordinate Judge, Shahjahanpur, dated the 
20Lh July, 1923. 

Messrs. P. L Banerji, Harnandan Prasad 
and Eazari Lai Kapoor, for the Appellant. 

Mr. Sarkar Bahadur Johari, for the 
Respondents. 

JUDGMENT.— The plaintiff’s suit for 
sale against a Hindu mortgagor and his 
descendants, was dismissed on the ground 
that the money was not borrowed for legal 
necessity. In the hypothecation bond the 
recital was that money was wanted to pay 
a pre-emption decree and to defray other 
necessary expenses. Ibis in evidence that 
on the same date the 16th July, 1910, 
Rs. 2,000 out of the consideration of 
Rs. 3,000, was paid into Court which passed 
the pre-emption decree and the pre-empted 
property was acquired by the mortgagor 
Ganga Singh. As regards the balance of 
the consideration we agree with the lower 
Court that there is no satisfactory evidence 
to prove legal necessity thereof. The learn¬ 
ed Counsel for the plaintiff urged that 
money was wanted for the payment of 
revenue and to redeem family ornaments. 
The evidence, however, has not been believ¬ 
ed by the lower Court and we are not pre¬ 
pared to disagree when we ourselves have 
not had an opportunity of seeing the wit¬ 
nesses. 

The pre-empted property along with his 
own equal share in the same village was 
mortgaged with possession by Ganga Singh 
to one Meherban Singh for Rs. 12,500 in 
1911. Subsequently Ganga Singh’s sons 
sued Meherban Singh to have the deed 
cancelled and in the plaint of that suit the 
plaintiff of that suit, Hardeo Singh major 
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and his minor brother and sons, claimed 
this pre-empted property as joint ancestral 
property. It is clear that Hardeo Singh 
thereby recognised the necessity for the 
pre-emption of the property for which 
purpose Ganga Singh borrowed the sum of 
Rs. 2,000 from the plaintiff of this suit.' It 
will also be noticed that the property which 
Ganga Singh purchased for Rs. 2,000 was 
mortgaged with possession for more than 
three times that amount, i, e., Rs. 6,250. 

The learned Judge of the lower Court 
held that money required for the payment 
of pre-emption decree could not be said to 
have been borrowed for legal necessity of 
the family. He relied on the Bench ruling 
in the case of Shankar Sahi v. Baichu Ram 
(1). The head-note says: **Ordinarily a 
Hindu father cannot encumber joint ances¬ 
tral property to acquire the necessary fund 
to pre-empt other property.” The word 
‘ ordinarily' is explained by the learned 
Judges who were of opinion that the act of 
purchase must be a defensive act, something 
undertaken for the protection of the estate 
already in possession. Quoting certain ob¬ 
servations of their Lordships of the Privy 
Council in the case of Palaniajjpa Cheity v. 
Deivasikaviony Pandara Sannadhi (2j, their 
Lordships say that all the acts contemplat¬ 
ed by their Lordships of the Privy Council 
were in the nature of a shield, that is, 
involving an expense which arose and 
which had to be met in order to keep alive 
the whole or some portion of the ancestral 
property. We have read the evidence in 
the case and we are of opinion that the 
present case satisffes the conditions laid 
down in the ruling quoted above. The 
plaintiff stated that Meherban Singh son of 
Ram vSingh was a very influential person 
and for this reason, Ganga Singh and his 
family were afraid that if Meherban Singh 
became a co-sharer of half the propert}^ of 
the village there would be litigation. 
This statement was supported by the testi¬ 
mony of a Thakur of the mortgagor’s bro¬ 
therhood, Hira Singh and a former karinda 
of the mortgagor Janki Prasad. They both 
stated that Ganga Singh and Meherban 
Singh were not on good terms, and there 
was an apprehension of a dispute in future 

(1) 8G Ind. Cas 769; 23 A. L. J. 20i; L. K. 6 A. 214 
Civ.; A. I. U. 1925 All. 333; 47 A. 381. 

(2) 39 Ind. Cag. 722; 15 A.L. J. 485; 21 0. W. N. 729; 

1 P. L. W. 697: 33 M. L. J. 1; 19 Bom. L. 1^. 567; 22 M. . 
L. T. 1; (1917) M. W. N. 507; 26 0. L. J. 153; 40 M. 
700; 6 L. W. 222; 44 1. A. 147 (P. 0.). 
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and lo3s to the ancestral property of Ganga 
Singh if Meherban Singh was permitted to 
take possession of the other half of the 
village. When Ganga Singh had the neces¬ 
sity of mortgaging property to pay ofi 
debts, he did not mortgage only the pre¬ 
empted property or his ancestral property, 
but mortgaged the entire village to Meher¬ 
ban Singh to avoid disputes in case of his 
and Meherban Singh becoming co-sharers 
in the same village. The property which 
was pre-empted belonged'to Ganga Singh’s 
brother, and was sold by that brother to 
Meherban Singh. No evidence was led on 
behalf of the defence to contradict the 
allegation of the plaintiff that pre-emption 
was necessary to safeguard the interest of 
the family in the ancestral property. The 
defendant, Hardeo Singh, was examined as 
a witness after the plaintiff’s evidence was 
concluded, bub he did not contradict the 
statement made by the plaintiff and his 
witnesses. He and his witness Mohan Lai 
deposed falsely that the pre emption result¬ 
ed in a loss. Obviously it did not result in 
a loss because the property which was pur¬ 
chased for Rs. 2,000 was a year later mort¬ 
gaged for more than three times that 
amount 

For these reasons we are of opinion that 
the sum of Rs. 2,000 was borrowed for legal 
necessity. It was objected that 1 per cent, 
per month interest with yearly rests was 
excessive. We do not think that the inter¬ 
est was unusually high or that the manager 
of the family was imprudent to have bor¬ 
rowed at that rate of interest. 

We set aside the decree of the lower Court 
and decree the plaintiff’s suit for sale. The 
usual decree under O. XXXIV, r. 4 shall be 
prepared. The principal amount shall be 
Rs. 2,000 and interest at the bond rate shall 
run upto six months from to day’s date; 
after that the interest shall stop. The 
plaintiff shall receive proportionate costs of 
all the Courts and the defendants shall 
receive their costs in proportion to plaint¬ 
iff’s failure of the suit. 

Z. K. Decree set aside. 


MADRAS HIGH COURT. 

CivjL Revision Petition No. 576 of 1926. 

August 19, 1926. 

Present: —Mr. Justice Jackson. 
GOGINENl GOPAYYA and others— 
Defendants—Petitioners 




MANIKONDA SOBHANADRI— 
Plaintiff—Respondent. 

a P. C. (Act V of imx S. 115, 0. XXXIX, r. 1 
—Temporary mandatory injunction—Balance of con- 
venience—Prima facie Status q\xo~~Assumption 
of jurisdiction, without inquii'y—Revision. 

A temporary mandatory injunction pending a suit 
pnnot be passed merely on a balance of convenience 
before the Court is satisfied that on the facts before 
It, there is a probability that the plaintiff is entitled 
to relief, or that he has a fairly colourable right to 
the claim he makes. The Court in such a case cannot 
m terms decline to address itself to any of the issues 
between the parties to the suit. [p. 384, col. 2.1 

It is often a predominant necessity to maintain the 
status quo at the time of the institution of the suit 
But there is not the same justification for carrying the 
principle back to some period anterior to the suit 
[loiaj 

Where a Court assumes jurisdiction without any 
judicial inquiry into the facts which would alone 
give it jurisdiction, the High Court will interfere in 
revision under s. 115, C. P. 0. [t6idl 


Petition, under 8. 115 of Act V of 1908 and 
3 . 107 of the Government of India Act 
praying the High Court to revise the order 
of the Court of the Subordinate Judge 
Bezwada, in Miscellaneous Appeal No 12 
of 1926, preferred against that of'the 
Court of the District Munsif, Nuzwid at 
Bezwada, in C. M. P. No. 660 of 1926 in 
O.S. No. 325 of 1926. * 

Mr. Ch. Paghava Rao, for the Appellants. 

Mr. V. Govinda Rajachaj'i, for the Re¬ 
spondent. 


• .V x .—xue peimonersseek to 

revise the order of the Subordinate Judee 
Bezwada, in M. A. Ko 12of 1926 diamissilg 
their appeal against the order of th^ 1 )\q 

Nuzvid in O. M. P No 660 
of 1926, by which they have been ordeS 
to remove earth and restore bunds upon 
their lands so as to allow the couXr“ 
petitioner to take water to his land hv 
right of the easement which he claims 

The counter-petitioner is claimin!^ 

easement both by nrescrintinTf^°^^j ^ 
necessity. There i^f 

his land from the main irrigation 

and the Munsif finds that 

water from “hfchatSnow 

he also finds that the balanc^ and 

ence is in the counter^, ° 
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The learned, Sub.ordinate .Judgeireniailis 
that the only question which needs con¬ 
sideration in a matter like this is whether 
the plaintiff has shown that the balance of 


convenience is on his side and it is quite in¬ 
opportune at this stage that the Court 
should try to determine the nature of the 
right claimed by the plaintiff, whether it 
is an easement by prescription or an ease¬ 
ment of neoessity; it is inadvisable that the 
Court should address itself to any of the 
matters which are in issue between the 
parties to the suit. 

The lower Courts are mistaken in thinking 
that the balance of convenience is the only 
consideration. Probably, in the majority 
of cases in this Presidency, where a man 
fills in a channel, the advantage he gains 
by such addition to his arable land is not 
commensurate with the disadvantage he 
causes to any neighbour who has been 
taking water from the channel. But that 
is not by itself enough to justify the Court 
in issuing a mandatory injunction. The 
neighbour who feels himself aggrieved 
must show a fairly colourable right to the 
water before lhe Court can act; and the 
Court cannot in terms decline to address 
itself to any of the issues between the parties 
to the suit. 

The channel in dispute appears from the 
survey plan originally to have been a drain¬ 
age channel flowing from west to east past 
the counter-petitioner’s lands which at the 
time of the survey was dry. Whether he 
is now claiming by prescription or of 
necessity, the counter-petitioner must clear¬ 
ly show when his land became iwet, and 
that material fact has not been proved. In 
these proceedings he relies upon the so* 
called admission of the petitioner that.when- 
the zemindar ao.ld the lands, . the main 
supply channel had been cut,, therefore, it 
is argued that the laud must,have been wet 
before the transfer and, therefore, there 
must be an easement of necessity.. But the 
admission must be taken as a whgle;^ '.‘The 
old channel became useless, by the time the 
zemindar sold the lands. By. that time, the 
main channel and the branch channels bad 
come into existence." If so, there could be. 
no question of an easement of necessity ;and 
apart from this statement on the .Commis¬ 
sioner’s report it is prima, facie' difficult to 
Bee how if tlm main supply to the caunter- 
pelitioner’s field is direct from the irriga- ■ 

tion channel he can say that this, minor, to set aside, for failm-e to fulfil conditions imposed by 
drainage channel is, pr ever has been neces- . Coun—Appeal. 


> •< 
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sarjpfnr hie enjoyment: In timeS^of‘ainifid-f-r 
ance there ;wouId be .the main-ch8in¥eE,r 
in times of scarcit y it has yet to •be>ehown^i■ 
that ihe> drainage channel will icontlnue^ae* ‘ 
a subsidiary source, after;the..main .chanDeP • 
has ceased tpfiow. The learned Subordinate-- 
Judge seems to apprehend this'difficnlty'te • 
his fourth paragraph''but decides to over^ ■ 
look it because th^^}ta1dis:quo ante ihustr be^--' 
maintained. It ia :ofleni>.a' ^predominant-',' 
necessity to maintainifche staiits quofi'&t ^tfie 
time pf :the- inatitution o£ 
there is not the same j ustificatiori for 
ing tlie principle ; back, to 'some periods^ 
anterior lo: the suit a3:!^fihe' Subofdifiate'*-' 
Judge has done. As a matter of 
the present injunction which is disturbing^'^*’ 
the stahis quo. . -ren; 

The District Munsif was movedtiuhdeif^^ 
O. XXXlX, r. J , C. P. O. and apparenlly * 
acted under that rule, which certainly 
him no jurisdiction; but apart frotn tbd- 
question of the appropriate '. provisioii' 
under which he could act, I must -find fthat;- 
both he and the Subordinate Judge^assom- •=• 
ed jurisdiction in this matter Without any-/ 
judicial inquiry into the facts which would"^ 
alone give them jurisdiction. An injunction:'^'"' 
cannot be passed merely on a balance of 
convenience before the Court is satisfied 
that on the fads before it, there is a pJo- ■ 
bability that the plaintiff is entitled 
relief. I do not find that such probability 
has been established and allow this petition'/^' 
with costs. The injunction order is'J' 
cancelled. Costs to petitioners throughouti, 

V. N, V. Order accorditigly'dTff'^' 

-:— ■■■ , 1 '' .{ r-. 
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tfnn SSP^^ rejecting au applica- 

^ pttrfc decree, 

because the conditions 

niiAH oo« defendants were not com- 

phed^with. [p 386. cols. I & 2; p. 387. col. 2.1 

Vishnudas Venkatesh^ 

•aa.s ( 1 ), overruled. 

- Jagamath Sahi v. Kamta Praskad (2). approved. 

- Appeal from an order of the First Class 
Subordinate Judge at Kartvar, rejecting 
application to set aside a decree made in 
OJiginal Suit No. 93 of 1925. 

ORDER OF REFERENCE 
^ TO A FULL BENCH. 

Fawcett. JJ.~{Juhj 9, 

ij^o ; In this, case an ex parte decree was 
passed. On the application of the defend¬ 
ants to have the ex parte decree set aside, 
the learned First Class Subordinate Judge 
made the following order: — 

“Suit to be restored to file on the appli¬ 
cants or any of them furnishing adequate 
security for Rs. 3,000 only within one month. 

Applicants to bear costs of this applica¬ 
tion.* ^ 

Apparently the security was not fur¬ 
nished in time. The result was that the 
leaded Judge made the following order 

on July 18:— 

“As security is not furnished in spite of 

ample opportunity given, the application 

lails and suit cannot be restored to file. 

Application is rejected with costs.” 

Prom the order rejecting the application 

with costs, the present appeal is preferred 

tO’this Court as from an order under tlie 

provisions of O. XLIIf. r. 1, cl. (d) which 

an appeal from an order under r. 13 

of O. IX, rejecting the application for 

an order to set aside a decree passed ex 
parte. 

■ On behalf of the respondents a prelimin¬ 
ary objection has been taken that no appeal 
lies, and in support of that contention reli¬ 
ance is placed upon Fakirgowda Bhitnan- 
gowda v. Veshnudas Venkateshdas {\). la 
that case it was held that the applica¬ 
tion not having been rejected on tiie 
merits, but having been rejected be¬ 
cause the conditions, w'hich were lawfully 
imposed, were not complied with, no appeal 

lay against the order rejecting the applica- 
tion« 

On behalf of the appellants, it is urged 
that, under the C. P. 0., O. XLIir, v. 1 
cl. (a), they are entitled to appeal from an 
order rejecting the application, without 

quite apart from the pre- 

I. r! 3^3 = A. 


■ , 

ultimately 

led to that order. It is urged that it is only 
in that way that the reasonableness of the 
conditions, which may have been imposed 

in the first instance, can at all be tested in 

3»PPS9l. 

We have c^efully considered the ratio 
decidendi isx Fakirgnivda Bhimangowda v 
yisknudas Venkateshdas ( 1 ). That ruline 
expressly dissents from the contrary view 
{^aarnath Sahi v. Kamta Prashad 

With great respect, we feel a difficulty 

in accepting the ratio decidendi in Faki^ 

Venka- 

'decisions, it appears to 
Ts finpn when the application 

arises f M 

arises. It is perfectly true that when first 

condirrf,n?“i°? IS allowed subject to certaiu 
conditions stated in the order, that order 

IS not appealable. Put, if those conditions 

mately the order made on the application is 
rejected under the provisions of the Code 
the right to appeal ari.ses. It may be that 

the conditions laid down 

with fhf •“Stance by the Court, dealing 
viththe application, are found reasonable 
the appeal will fail on the merits. But* 

It IS difficult to say that the order rejecting 
the application finally is not appealablf 
Taking, as an illustration, an extremA pnao 

which^L^*'^ condition 

which IS clearly unreasonable, the only 

against whom 

that order is made can seek to get rid of 
It 13 by refusing to comply with the condi 

mn and by inviting the order rejecUn; 

nnn ^ a Consequence '^of his 

non-compliauce with the condition so tha? 

he could appeal from the order It k nni ‘ 

111 that way that he can obtain ' redress in 
respect of a condition which ex hs nnfl, ^ 

IS unreasonable The rio^hf Xr '^VPothesi 

tl.e Code having beercIeL?'’®^' 
when the application is rejected 

to us that the proper view is that ^ ®®®“® 
does he to this Court, and thatff th» 

IS sought to be supported bfnbJ^ rPP®*^ 

the conditions, if the condifi^n 
able, the appeal would fail on fh® 

But It IS difficult to see hnw tif^® merits. 

appeal given by the LsgilaTure® 
denied to the appsllant of thi be 

“ “f i? £ 


25 


C2) 23 Ind, Cas. 138; 36 A. 77; 12 A. L. J. 33 
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appeal, is an unappealable order, without 
reading words in cl. (d) of r. 1 of O. XLIII 
which are not there. That is the difficulty 
which we feel in foll'>wing ti'C decision 
which has been relied upon by the respond¬ 
ent in support of the preliminary objec- 
tion. 

We have come to the conclusion that the 
question whether an appeal lies in this case 
under the circumstances which have been 
indicated in this judgment must be re¬ 
ferred to a Full Bench. We, accordingly, 
refer the following question to the Full 
Bench:— 

“Whether an appeal lies from an order 
rejecting the application for an order to set 
aside a decree passed ex partc^ when the 
order is made because the conditions which 
were lawfully imposed on the defendants 
were not complied with?” 


Mr. G. S. Mulgaonkai\ for the Appellant. 
Mr. G. P. Murdeshwar.ioT the Respondent. 
The reference coming on for hearing 
before a Full Bench composed of Marten, 
C. J., Shah, Fa.wcett, Kemp and Mirza, JJ., 
their Lordships delivered the following 

OPINION. 

Marten, C. J.—In our judgment the 
question submitted to this Full Bench 
ought to be answered in the affirmative. 

The final result of the applicants' appli¬ 
cation to have the ex parte decree set aside 
was that it was rejected. Whether one 
arrives at that result by reading into the 

order of May 30, 1925, an implication that, 
if the conditions therein mentioned were 
not satisfied, the application would be reject¬ 
ed; or, whether we take the later order of 
July 18, 1925, which specifically stated that 
as the conditions were not satisfied, the 
application wasrejected, I think the prac¬ 
tical result is the same. Consequently, 
in our judgment, there was “an order under 
r. 13 of 0. IX rejecting an application...... 

for an order to set aside a 

ex parte" within the meaning of O. XLill, 

r. (1) (d), and, therefore, an appeal lay under 

In^efiect the order of May 30, 1925, was a 
conditional order for rejection of the appli¬ 
cation. Tliis conditional order did not 
litjally set aside the decree. Consequently, 
ut the outset, there was no order “setting 
abide the decree” within the meaning of 
O. IX. r. 13. Still lessdid the Court appoint 
a uay for proceeding with the suit as direct¬ 
ed by that rule. Under these circumstances 


we do not think it necessary to comment 
on the different practices which seem to 
prevail in the mofussil and on the Original 
Side of this Court respectively. My brothers 
Shah and Fawcett tell me that in the mo- 
fuftsil it is usual to make two orders, viz.^ 
(a) a preliminary conditional order like that 

of May 30; and (b) a fiinal order like that of 
July 18. That, indeed, is the practice 
pointed out in JagaTniath Sahi v. KamUt 
Prashod (2). On the Original Side, the 
usual order provides that if the applicant 
does not comply with the conditions therein 
stated, then his'application is to be dis¬ 
missed and the original ex parte decree to 
stand. In other words, on the Original 
Side we usually have one order and not two 
as is the case here. But, whichever course 
is adopted, in my opinion, it makes no 

difference in principle. 

Accordingly, with great respect we are 
unable to agree with the decision of the 
Bench of this Court in Fakirgowda Bkiman- 
gowda v. Vishnudas Venkateskdas (1) and 
we prefer the result arrived at in Jagamaik 
Sahi's case (2) viz., that an appeal does he 

in a case like the present on a final order 
rejecting the application. 

But to avoid any misconception, I may 
add that though pro forma an appeal may 
lie, still in the vast majority of cases, the 
appeal will be one of those known as 
“hopeless,” because the conditions imposed 
by the lower Court will be reasonable ones, 
and accordingly, if they are not fulfilled, 
the only result will be that the appeal will 
be dismissed with costs. It can only, there¬ 
fore, be in exceptional cases such as those 
where the lower Court has not exercised its 
discretion judicially, or where quite un¬ 
reasonable conditions are imposed, that an 
appeal of this nature can have any chance 
of success. Or, again, there may he some 
such case as in Jogarnatk Sahi v. KamiO' 
Prashad (2) or even {on one construction 
of the trial Judge's decision) in Fakirgowda 
Bhimaiigowda v. Vishnudas Venkateshdas 
(1) where the trial Judge forms an errone¬ 
ous judicial opinion of his powers of 
ing or altering conditions under the Code. 
But, we need not go into that. ^ 

In the result, therefore, we arrive at tn 
answer stated in the beginning of my 
ment to the question which has beensuD- 

mitted to us. 

Shah, J.—I agree. 

Fawcett, J*—I agree. 

Kemp, J.—I have nothing to add, 
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Mirza^ J*—I agree. Order tX, r. 13 seems 
to contemplate three classes of orders, 

(1) an order setting aside the decree; (2) an 
order setting aside the decree on certain 
terms; and (3) an order rejecting (he appli¬ 
cation to set aside the decree. (1) and (3) 
present no difficulty. No appeal would lie 
from (l). An appeal would lie from (3^ 
In the first instance it would appear that 
no appeal would lie from (2). It is not a 
final order in the sense in which (1) and (3) 
are fiual orders. It seems to leave the matter 
in abeyance and contemplates a further 
step. In effect, it seems to bargain with 
the applicant that if the applicant would 
do a certain thing in the manner prescribed 
the Court would set aside the decree and 
restore the action to the file; should the 
applicant fail to carry out the condition 
imposed, the Court would reject his appli¬ 
cation to have the decree set aside It is 
open to the Court which imposes the condi¬ 
tion to withdraw it or to vary or modify it 
from time to time as it may deem proper. 
Failure to comply with the condition im¬ 
posed would not by itself in the absence of 
a provision in the order to that effect, 
operate as a rejection of the application to 
set aside the decree. The Court has to as¬ 
certain whether the applicant has carried 
out the terms imposed on him. On proper 
cause being shewn, the Court may, at any 
time prior to the rejection of the applica¬ 
tion, withdraw the condition nt had pre¬ 
viously imposed on the applicant or accept 
any partial performance of it as sufficient, 
set aside the decree, and restore the suit to 
the file; the Court may extend the time for 
complying with the order. Until the ap¬ 
plication is finally rejected, no right of 
appeal would accrue to the applicant. The 
appellant here is aggrieved by the order 
of the Subordinate Judge passed on July 
18, 1925, rejecting his application to set 
aside the decree passed against him ex 
parte. I take it that he is not directly 
appealing against the previous order of 
the Subordinate Judge whereby the decree 
was to be set aside on the applicant fur¬ 
nishing security for Rs. 3,000 within one 
month. We are not concerned here with 
the steps the learned Subordinate Judge 
took before rejecting the application or 
the reasons which may have actuated him 
to reject the application. Those are matters 
which will be gone into when the appeal is 
heard on the merits. The question before 
ps at this stage is whether an appeal lies 


from the order dated July 18, 1925. That 
order by itself clearly falls under O. XLIlf, 
r. 1, cl. (d), of the 0. P, C., and is, there¬ 
fore, appealable. No rule of construction 
is pointed out whereby it would be per¬ 
missible to us to construe the order of 
July 18, 1925, as comprising the steps by 
which it was arrived at. There is nothing 
in the language of O. XLIII, r. 1, cl. (d), 
to justify the conclusion that an order of 
rejection so arrived at is excluded from its 
operation. 

With great respect, I disagree with the 
decision on this point in Fafcirgoioda 
Bhimangowda v. Vishnudas Venkateshdas 
(U. With great respect, I agree with the 
decision in Jagarnath Sahi v. Kamta 
Prashad (2). 

I answer the question put in the affirma¬ 
tive. 

ivr3.pt6]i9 C. J*—With reference to what 
my brother Mirza has just stated, I wish 
to make it clear that, with the concurrence 
of Pleaders on both sides, the Memorandum 
of Appeal has been treated as an appeal 
from the order of July 18, as read with the 
conditional order of May 30. 1925. Accord¬ 
ingly, my judgment is based on there 
being an appeal before us in that sense, 
and on the same meaning being given to 
the words “an appeal” in the question 
formally submitted to us. We are not 
therefore, dealing solely with an appeal 
from the order of July 18 

^^swer accordingly. 
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On appeal by tbe deiendants,, th^'; iW^r ^ 
Appellate Court upheld the findings, 
the trial Court as to divorce and partition, 
of property but held that, in view of, the_^^ 
divorce between U Tha Maung andjltfa ^ 
Daung, the 2ad plaintifi could not,'be' 
regarded as Ma Daung’s heir. Cohsequentr-^ f 
ly, the learned District Judge gave'whiat f 
was found to be U Tha Maung’s share to ' 
the 1st plaintiff, the remainder being.^^ 
decreed in favour of the defendants. , . ^ 

The chief reason for the finding by bo.th ; 
the Courts that the joint estate of U Tha, ’ 
Maung and Ma Daung had not been parti-^ 
tioned was that the document, Ex. I, was-^ 
admissible merely to prove the divorce but; 
inadmissible to prove the partition. 

The defendants in coming to this Cpurt . 
on second appeal set out various groutids- 
of appeal most of which attacked the ijrCf-. 
positions of fact as set out in the opening ^ 
of this judgment and have not been touch¬ 
ed upon by their Counsel in his argumefit.,^ 
Their sole and real ground now in short is; 
that the lower Courts failed to appreciate 
the point of law involved in the question of ' 
the alleged partition, , 

The 2nd plaintiff also has filed a cross- 
objection against the lower Appellate 
Court's finding that he was not an heir of 
Ma Daung. His Counsel relies on the deci- ^ 
sion of their Lordships of the Privy Council. 
in the case of Du^e v. Khoo Haun^ 

Skein {1). That case deals with the right 
of the ordinary step-children and step;-^ 
grandchildren of a deceased person to in¬ 
herit his state to the exclusion of . his'; 
collaterals laying down that it is not neces-; 
sary for the establishment of their'right to, 
inherit to prove that they maintained filial- 
relationship with the deceased. Theques-. 
tion arising in the present case is,quite* 
different. The 2nd plaintiff’s father.and, 
his step-mother, Ma Daung, had had the^ 
marriage-tie between them cut off before^ 
the death of the former and this is top' 
important a factor to be left out of considera¬ 
tion. The learned District Judge, who. 
pointed out that there was no authority bn, 
the point, arrived at the conclusion 
the divorce between U Tha Maung and Mk 
Daung had cut off the relationship 
tween the 2nd plaintiff and Ma Daung. 
and that, therefore, he could not be her heir. 
There is no reason why I should diasenC 

- (n 84 Ind Ca8. 899i 3 R. 29; 47 M. L. J. 853; A. 
I. R. 1925 1\ C. 29: 3 Bur. L. J. 340; (1925) M. Vl. N. 
23; 29 C. AV. N. 824 (P. 0.). 
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that in spite of the Beverance, filial relations between 
it and the other parents had not been broken off or 
had been resumed, [p. 389, col. 2.] 

[Case-law discussed.] 

A document which does not of itself create a par¬ 
tition but which merely recites the terms agreed to 
by the parlies relating to the way in which they 
should take their respective shares in the properties 
therein mentioned, is not compulsorily registrable, 
[p. 390, col. 1.] 

Man lian v. V. R. M. A. L. Firm (11), relied on. 

Mr. Tun Byu, for the Appellants. 

Mr. S. Ganguli^ for the Respondents. 
JUDGMENT. —The facts of the case, 
which must now be or have been accepted 
by all the contesting parties in this Court, 
are these. 

U Tha Maung, a Burman Buddhist, had 
two wives. The first wife was Ma Daung, 
who died in July 1924. The defendants 
are’ her brothers and sisters. During the 
subsistence of his marriage with Ma Daung, 
U Tha Maung married the second wife, 
Mai Waing, the Ist plaintiff, by whom 
he had a son, Maung Ko Gyi, the 2nd 
plaintiff. After this marriage, a divorce 
by mutual consent was effected between 
U Tha Maung and Ma Daung on the 20th 
September, 1915, as per Ex. I and since then 
they became separate. A year or two later 
U Tha Maung died. 

The present dispute relates to the pro¬ 
perties of which the said Ma Daung 
admittedly died possessed. In their amend¬ 
ed plaint, the plaintiffs claimed that the 
said properties were still belonging to the 
joint estate of U Tha Maung and Ma Daung 
that, therefore, U Tha Maung’s share there¬ 
in devolved on the Ist plaintiff as his 
surviving widow and sole heir and that the 
remainder, namely, Ma Daung’s own share, 
devolved on the 2nd plaintiff, who was 
Ma Daung’s st©p-3on. 

The defendants, who are the brothers and 
sisters of Ma Daung and who would be 
the rightful heirs to the whole estate if 
the entire estate belonged to Ma Daung 
alone and if Ma Daung had died leaving 
no descendant, contested on the ground 
that inter alia there had been a divorce 
and partition of property between U Tha 

Maungand Ma Daung. 

The trial Court found that, though there 
was a divorce, as alleged, there was no 
partition of property between U Tha Maung 
and Ma Daung and decreed U Tha Maung’s 
Bliai'e of what was found to be the joint 
esi ate in favour of the let plaintiff and Ma 
Duung’s share therein in favour of the 
nd plaintiff. 
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fi-om that conelasioQ, which has been based 
on* very cogent reasons.' In addition I 
TOuid point out that the case of Ma Cho 
Gate V, Ma Non Chaw (2) is very simi¬ 
lar to this, "the only difference being 
that in the former the claimant step-child 
was the child of an inferior wife. This 
difference makes me reluctant to apply the 
ruling . in that case to the one now before 
me, though I have very grave doubts that 
-the learned Judges who gave that decision 
would have come to a different one even if 
d;he claimant’s mother had the status of a 
full or superior wife. All that I would like 
ito.add is this: though there is no direct 
-authority either, in the reported decisions 
or. in the dhammathats^ an analogy may 
safely be taken from the law relating to 
the-"Status of the children of a divorced 
couple when they have been taken away 
by either of the parents. From the cases 
of Mi Thaih v. Mi Tu (3), Ma Gywe v, Ma 
Thi Da (4), Ma Sein Nyo v. Ma Kywe (5), 
Ma Pon Y. Po Chan (6) and Lc Maung v. 
Ma Kwe (7), it may be taken as a well- 
established rule of Buddhist Law that a 
child taken away by one of its parents on 
divorce loses the ri^ts of inheritance as a 
member of: the family, of the other parent 
unless '.there has been maintenance or 
revival of filial relationship between it and 
the latter. In my opinion this rule should 
apply with much greater force to a case 
like the one under consideration. There 
is no evidence at all that there was con¬ 
tinuance or revival of filial relationship 
between the 2nd plaintiff and MaDaung. 

The Counsel for the 2nd plaintiff contends 
again under the authority of Maung Dwe v. 
Khoo Haung Shein (1) that it was not 
incumbent on a step-child to prove main¬ 
tenance of filial relationship in order to be 
entitled to inherit from a step-parent. But 
if it is borne in mind that upon divorce of 
the parents a position very analogous to 
that pf adoption arises in regard to the 
status'of their children as pointed out in 
Ma Paw V. Ma Mon (8), Po Cho v. Ma Nyein 


69. 


(2) 93 Ind. Cas. 87: 3 R. 521; A. I. R. 1926 Rang. 


(3) (1872-92)3. J. 181, 

(4) 2 U. B. R. (1892-96; 191. 

(5) 2 U. B. U. (1892-96; 159. 

(6) 2 U. B. R. (1897-01) 116. 

■(7) 56 Ind. Cas. 681; 10 L. B R. 107; 13 Bur. L. 
X * 

(8) 4 L. B. R. 272; 14 Bur. h R. 236. 


Myat(9) and Ma Yiv. Ma Gale (10) it becomes 
intelligible that although a step-child may 
not ordinarily be called upon to prove main¬ 
tenance of filial relationship yet a child who 
goes away or remains behind with one of 
the parents on their divorce must necessari¬ 
ly show that, in spite of severance, filial 
relations between it and the other parent 
have not been broken off or have been 
resumed so as to be , entitled to inherit in 
the latter’s estate. In my judgment, the 
2nd plaintiff’s cross-objection must be 
thrown out. 

• * * 

I now turn to the appellants’ case. I 
fail to see why the appellants, who are in 
possession of the properties in suit, should 
be required to prove that they were the 
absolute properties of Ma Daung. The 
divorce took place in 1915; since then Ma 
Daung and U Tha Maung became quite 
separate and Ma Daung was in possession 
and enjoyment of the properties till her 
death. On Ma Daung’s death, the 1st 
respondeat applied for Letters of Adminis¬ 
tration, concealing the fact of the said 
divorce, to the estate of Ma Daung on the 
ground that her minor son, the 2nd re¬ 
spondent, was Ma Daung’s step-son and 
heir. She failed to get the Letters of 
Administration and she as the next 
friend of the 2nd respondent filed the 
first plaint in the suit in which too she 
put up the 2nd respondent as Ma Daung’s 
heir entitled to Ma Daung’s effects, as set 
out in the schedule. It was only about 
seven weeks later she altered the case to 
one in which the same properties were de¬ 
scribed as the joint estate of both U Tha 
Maung and Ma Daung and claimed to be 
an heir of U Tha Maung in her own right 
as his widow, posing the 2nd respond¬ 
ent as the heir of Ma Daung entitled to 
Ma Daung’s undivided share in the same 
properties. It was moat unlikely that the 
1st respondent would sleep over her rights 

mu estate partitioned on U 

Tha Maung 8 death, if there was any truth 
m the allegation that the properties did 
then belong to both U Tha Maung and Ma 

Daung. In these circumstances, it would 

D^uHr 

shown by the respondents. be 

(9) 4 Ind. Cas. 1029; 5 L B B r«. u . .r 

(10) 19 Ind. Cas. 85; 6 L. b'. I Ve?; 6 t T. jt 
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There is Ex. I, which supports the theory 
of a partition between Ma Daung and U 
Tha Maung. I have read this document 
and I find that there is nothing therein 
which rendered this document to be com¬ 
pulsorily registrable. It sets out the di¬ 
vorce and does not of itself create a parti¬ 
tion. It merely mentions the terms agreed to 
by the parties relating to the way in which 
they should take their respective shares 
in the properties therein mentioned. That 
part of the document may at most be re¬ 
garded as an agreement to partition the 
properties in the manner stated. It was 
treated by the parties as such. Stamp duty 
was not paid on it as on an instrument of 
partition. I can see no justification for 
excluding any part of that document from 
the evidence in the case. I am fortified in 
my view by the ruling in Man Han v. V, R, 
A. L. Firm (11), wherein it was held 
that “a document which does not of itself 
create a partition of property but which 
merely recites a previous arrangement is 
admissible in evidence to prove that ar¬ 
rangement." 

In the circumstances I have no hesitation 
in holding that the properties in suit were 
the separate properties of Ma Daung. That 
being so, the let respondent's case fails. 
I allow the appeal, set aside the judgments 
and decrees of the Courts below and dis¬ 
miss the plaintiffs-respondents’ suit with 
costs. 

A. N. A. Appeal allowed. 

(11) 97 lad. Cas. 876; 4 R* 110; A. I. R. 1926 Rang. 
172. 


LAHORE HIGH COURT. 

Second Civil Appeal No. llOd of 1926. 

November 1, ly26. 

Present: —Mr. Justice Dalip Singh. 

RUPA— Defendant—Appellant 

versus 

MAM ClIAND AND OTHERS—Plmntiffs 

—Respondents. 

J'mijalj Tenancy Act (XVI of I8S7), sa.60, 4(7)— 
Alicnatinn with consent of landlord-^RUjht of sons to 
ckaltt n<jc. 

\Vj)ere an alienation of occupano.v tenancy has been 
c )nst-ntcd to by one of the landlords, the alienation 
fjua his share of the occui)anfy holding becomes non- 
voi'l ibh- and his so.n an«^l ■:ia'Mlson who succeed him 
jiic. •v.'ii Ji’)arl fiv»m (Justomary Law, bound by his 
act, tp. 391. col. 2.} 


Second appeal from a decree of the Dis¬ 
trict Judge, Hissar, dated the 15th Janu¬ 
ary, 1926, reversing that of the Fourth 
Class Sub-Judge, Hissar, dated the 2nd 
February, 1925. 

Mr. Shamair Chanda for the Appellant. 

Mr. R. C. 5oni, for the Respondents. 

JUDGMENT.— The facts of this ap' 
peal are as follows:—One Hanwanta was 
an occupancy tenant of 64 highas ^ hiswa$ 
of land in Sirsa Tahsil. The plaintiffs and 
the pro forma defendants Nos. 2 to 4 are its 
proprietors. Hanwanta died in 1901 and 
his widow Musammat Rami gave consentto 
a mutation in favour of Hanwanta's daugh¬ 
ter’s son Rupa, defendant No. 1. It was 
alleged in the mutation proceedings that 
Rupa had been adopted as a son by Han¬ 
wanta, In 1912 Musammat Rami died and 
defendants Nos. 2 to 4 brought a suit for 
possession of the whole of the said land, 
alleging that Hanwanta had never adopted 
Rupa as his son. The present plaintiffs were 
pro forma defendants and pleaded that their, 
share of the occupancy tenancy had fallen 
to the then plaintiffs on account of a private 
partition. The suit was decreed as to half 
the property, it being held that there had 
been no such partition. It seems that the 
real reason for the pleading in (that case 
was the fact that Kura, the predecessor-in- 
interest of the present plaintiffs, had ac¬ 
quiesced or agreed to the mutation in 
favour of Rupa in 1901 or thereabouts. The 
present plaintiffs who are sons and grand¬ 
sons of Kura, have now brought a suit for 
possession of the half share of the laud, 
alleging that Rupa was not the adopted 
son of Hanwanta. The learned Sub-Judge 
dismissed the suit on various grounds 
holding that Kura had given his consent 
to the mutation, that Rupa was not the 
adopted son of Hanwanta and that, there¬ 
fore, the plaintiffs were estopped from 
bringing the present claim. The learned 
District Judge held that Rupa was not the 
adopted son of Hanwanta but held that 
granting that the plaintiffs' ancestor ac¬ 
quiesced in the mutation, the acquiescence 
was under some misapprehension of facts 
and could not bind the plaintiffs because 
the property in dispute is ancestral qua 
Kura He, therefore, decreed the suit. 

Two points have been argued before mo 
in appeal. Firstly, that the suit is barred 
by limitation. It seems to me that the 
case is covered by the Division Bench rul- 
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iag reported as Thakur Singh v. Bihari Lai 

(1) and, therefore, the suit is not barred by 
limitation. 

It has next been argued that the consent 
of Kura binds Kura and, therefore, binds 
the present plaintiffs. The point is not 
free from difficulty. The following rulings 
have been cited by the learned Counsel for 
the appellant; Habib Khan v. Muhammad 

(2) , Sokaj Ram v. Ram Lal(Z), Ckuhar v. Jas 
Kaur (4) and Skib Ram v. Shib Singh (5). 
Counsel for the respondents has cited 
Mitra Sen Singh v. Janki Kuar (6) and 
Beni Pershad Koeri v. Dudknath Roy (7) on 
the question that there was no estoppel 
even as regards Kura and has also cited 
Sohawa Shah v. Sher Zaman Shah (8), Mano~ 
har Lai v. Nanak Chand {Q)^Muhammadiv. 
Gokal Chand (10), Harvans Singhv. Harnam 
Singh(ll) and Jaswant Kaur v. Wasawa 
Singh (12). 

Now the question whether in a case of 
alienation of ancestral land by a proprietor 
the consent of one of the reversioners would 
bind his own descendants is not free from 
difficulty, but it has been held in Habib 
Khan v. Muhammad (2) and Makhan Singh 
V. Kishan Singh (13) that such an assent if 
made bona fide is binding on the rever¬ 
sioner’s son. Be that as it may, it seems 
to me that the consent of Kura to the muta¬ 
tion in favour of Rupa may be presumed 
to be the consent of Kura to a fresh occu¬ 
pancy tenancy being created in favour of 
Rupa. The widow Musammat Rami can 
only be held to have alienated the property 
in favour of Rupa under s. 60 of the Punjab 


Tenancy Act. The alienation would be 
voidable at the instance of the landlord; 
If the landlord or one of the landlords con¬ 
sented to the alienation, then it would seem 
to me that qua his share of the occupancy 
tenancy he made the transaction non-void¬ 
able. This being so and quite apart from 
the Customary Law it would follow that his 
own son and grandson who succeeded to 
him are bound by his act because they 
are his representatives within the meaning 
of s. 4 (7) of the Tenancy Act. I, therefore, 
consider that the plaintiffs must be con¬ 
sidered to be debarred [from bringing the 
present suit and I accept the appeal, reverse 
the decree of the learned District Judge 
and restore the decree of the first Court 
dismissing the suit with costs throughout. 

R* L- Appeal accepted. 


OUDH CHIEF COURT. 

Second Civil Appeal No. 457 op 1924 

April 19, 1926. 

Present: —Mr. Justice Misra and 
Mr. Justice Raza. 

B. KAMTA SIROMAN PRASAD 

SINGH Taluqdar —DfiPaNDANT_ 

Appellant 


versus 

MATA BADAL DfCHHIT— Plaintipp^ 

Respondent. 


Oudh Rent Act (XIX of 1868). s. 125-~0udh Land 
Revenue Act (XVII of 1876), s. 133—Sale for arrears 
of rent, effect of—Person who had previously obtained 
decree against under-proprietor, rights of wketkAv 
extinguished. 


(1) 39 Ind. Cas. 163; 44 P. R. 1917; 1 P. W. R. 1917- 
51 P. L. R 1917. 

(2) 16 Ind. Cas. 463: 68 P. R. 1912; 104 P. W. R 
1912; 210 P. L. R. 1912. 

(3) 22 Ind. Cas. 542; 78 P. L. R. 1914; 69 P. W R 
1914. 

(4) 41 Ind. Cas. 927; 69 P. R. 1917; 103 P. W R 
1917. 

(5) 78 P. R. 1908: 138 P. W. R. 190S. 

(6) 82 Ind. Cas. 916: 4fi A. 728: A. I R. 1024 P C 
213; (1924) M. W. N. 703; 20 L. W. 5C6: 47 M. L. j' 
591; 26 Bom. L. R. 1134: 40 C. L. J. 468; 3.i M. h T 
247: 27 O. C. 208: 51 I. A. 326; L. R. G A. (P C ) P>- 
23 A. L. J. 172: 29 C. ^Y. N. 533; 1 O. W. N. 420- 3 PaV 
L. R. 169 (P. C.'). 

(7) 27 C. 1.56: 26 I. A. 216; 4 0. \V N. 274; 7 Sar P 
C. J. 580: 14 Ind. Dec. (n-. s.) 103 (P. C.). 

(8) 49 P. R. 1895. 

(9) 52 Ind. Cas. 503; 68 P. R. 1919. 

(10) 26 P. L. R 1903. 

(11) 84 P. R. 1998. 

T 5 p- 21'; A. I. R, 1923 

Lfth. 353, 5 1j. Li. J. 317. 

(13) 73 Ind. Cas. 273; A. I. R. 1924 Lah. 213. 


VA lillC V/UUn ItftTlf. Ais^ 

read ^rith s. 13.3 of the Oudli Land Revenue Act 
destroys the ruthts of the under-proprietors against 
whom the decree is obtained and of those who hold 
by virtue of a grant or contract previously made bv 
these under-proprietors, but does not affect the rights 

[,1 :i9rcoLT) '"“‘‘be judgment-debfors 

A person who had previously obtained a decree for 
the lands m dispute again.st the superior pronrietoJ 

toL‘eie“ed"tTeTn1.rceZnarti:r^^^^^^^^ 

Second anneal against a decree nftu 
Additional Subordinate Judffe WvJluf 
date! the Cuh A-isust iq?i if’ 

of the Munsif, Haveli ’ FVzabad 

26th November, 19*^3 ’ ^ ’ dated the 

Mr Appellant. 

JUDGMENT 
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learned Munsif and held t^hat the sa^ hel4 
in the year 1880 could not. in .any r Way 
affect the under-proprietary rights pf^the 
plaintiff. 


hy the plaintiff-respondent for possession 
of 9 highas 4 hiswas 10 bisxvansis land situate 
in village Koro Raghopur, District Fyzabad. 
The defendant-appellant is the superior 
proprietor of the village and the plaintiff- 
respondent is the representative of one 
Sheo Sahai, who had obtained a decree 
for the lands in dispute from the Settlement 
Court. The decree was obtained against 
Kulwant Singh aud Subdhan Singh, the 
■pukhtadars (sub-settlement holders) of the 
village and against Thakurain Raghu- 
nath Kuar, the superior proprietor, the 
predecessor in-title of the present appellant. 
Kulwant Singh and Subdhan Singh made 
a default in payment of the rent and a 
decree for arrears of rent was obtained 
against them and their pukktadari rights 
were put up for sale and purchased by the 
superior proprietor in the year 1880. It is 
alleged that no reservation of any rights 
whatsoever was made in favour of the pre- 
deces3or-in-title of the respondent. The 
lands in dispute, however, continued to 
remain in possession of the respondent 
and his predecessors. In 1919 the superior 
proprietor successfully took proceedings in 
ejectment in the Rent Court against Ram 
Dayal, successor of Sheo Sahai, and prede- 
cessor-in-title of the respondent. In 1920 
the said Ram Dayal brought a suit for re¬ 
covery of possession in the Rent Court on 
the ground that he had been illegally 
ejected but his suit was dismissed. In 
1923 the present suit was brought by Ram 
Dayal in the Civil Court for recovery of 
possession of the said land on the ground 
that he was under-proprietor of those lands 
and had been wrongly ejected by the Rent 
Court. The suit for possession was brought 
in the Court of the Munsif Haveli, Fyzabad, 
who dismissed the plaintiff s suit by decree 
dated the 26th November, 1923. The 
learned Munsif held that the effect of the 
sale in the year 18S0 was that all rights in 
the village, subordinate to the under-pro¬ 
prietors, were wiped off by virtue of s. 125 
oftheOudh Rent Act (Act XIX of 1863) 
and that the plaintiff had. therefore, no 
right left in the lands in dispute such as 
would entitle him to recover possession of 
those lands. 

'fhe plaintiff carried the matter further 
ill appeal and the learned Subordinate 
Judge of Fyzabad by his decree dated the 
(Ith August. 1924. accepted the appeal and 
Jfv.K'ed the plaintUVs suit He differed in 
his conclusion from that arrived at by the 


♦ 

The defendant taluqdar h^s now 
up to this Court in second appeal and the 
contention raised before us on his behdl| 
is to the effect that the. sale held in the 
year 1880 not only destroyed the title 6f tljip 
under-proprietors against whom' the deeree 
had been passed but also the . rights “di 
all persons subordinate thereto, no 
having been specially reserved by' the 
Deputy Commissioner. It was contended 
that as no rights had been so reserved in 
favour of the respondent, he was not entitl¬ 
ed to any decree. Reliance was placed bH 
s. 125 of the Oudh Rent Act (Act XIX,'Pf 
1868), as. 243 and 244 of the 0. P. C. .('Act 
VIII of 1859) and ss. 132, 133 and 150 ol 
the Oudh Land Revenue Act(ActXVHbf 
1876). 


• • 

There is no doubt that the sale held 
the year 1880 was held in.execution pf-S 
decree for arrears of rent under the.pW- 
visions of s. 125 of the Oudh Kept Act 
(Act XIX of 1868). That section provHcd 
that if it appeared to the Court that the 
satisfaction of a decree could be made m 
the manner provided in ss. 243 and 244 p| 
the C. P. C., it might appoint the Deputy 
Commissioner as manager of the prope/tjf 
in respect of which the arrears were .du.Q 
and the Deputy Commissioner when.,Bp 
appointed might exercise, for, the satis¬ 
faction of the decree against the 
ment-debtor, all the powers which, under 
any law in force in Oudh, he might have 
exercised for the recovery of an arrear of 
revenue due by such judgment-debtor, to 
the Government. Referring to s. 243 OJ 
the oldC. P. C. (Act VIII of 185i#) we find 
that it authorized a Court to appoint 
manager of the property intended to - b© 
sold with power to collect rents or other r6- 
ceipts and profits of the land .or other in^ 
moveable property directed to be sold and 
apply such rents, profits or receipts towards 
the payment of the amount of the decrep 
and costs. It appears to us established 
from the record that the Deputy Commis¬ 
sioner was appointed manager in respect 
of the under-proprietary tenure held by 
Kulwant Singh and Subdhan Singh under 
the provisions mentioned above and tbBt 
he put up the under-proprietary tenu^l^ 

sale. The effect of the eale, held by 
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Ejep^Jiy Commissioner would, therefore, 
w-h,ear read with the provisions contained 
m s. 133 of the Oudh Land Revenue Act 
(Act XVH of 1876), be that all grants and 
contracts previously made would become 
yoid .against the purchaser at the auction 
sale.’ The learned Advocate for the appel¬ 
lant contended that the effect of the sale 
was to destroy the rights of the respondent 
as well. 

^ We. regret we cannot accept this conten¬ 
tion. The decree obtained by Sheo Sahai, 
yie predecessor-in-title of the respondent, 
was obtained against the superior proprie¬ 
tor of the village and it clearly stated 
that the decree holder was to pay a certain 
sui;n to the taluqdar on account of Govern¬ 
ment revenue and taluqdari dues and a 
Sum.of,Rs. 5 to the under-proprietors on 
acbount of village expenses. The opera¬ 
tive portion, of the decree clearly stated 
that sub-proprietary rights had been de¬ 
creed; to Sheo Sahai on payment of a par¬ 
ticular sum. It is, therefore, clear that the 
Respondent and his predecessor-in-title were 
noth in any way responsible for the pay¬ 
ment,of the rent due from Kulwant Singh 
^ud Subdhan Singh. Their under-prpprie- 
tary,tenure was quite distinct from the 
hnder-proprietary rights for which the pre- 
decessor-in-title of the respondent obtained 
a’decree from the Settlement Court against 
the superior proprietor. The liability for the 
due rent from Kulwant Singh and Subdhan 
Singh was not in any way shared by the 
p^'eaccessor-in-title of the respondent. We 
are ,unable to accept the large proposition 
stated by the learned Advocate for the ap¬ 
pellant' that the effect of a sale held under 
s. 125 of the Oudh Rent Act (Act XIX of 
1868) read with s. 133 of the Oudh Land 
;^evenue Act (Act XVII of 1876) would be 
pot only to destroy the rights of the under¬ 
proprietor against whom the decree had 
been passed and of those who held by virtue 
of a gvant or contract previously made by 
these under-proprietors, but also the rights 
of other persons not in any way connected 
with the judgment-debtors. The iatention 
of the Legislature as contained in s. 133 of 
the Oudh Laud Revenue Act appears to us 
to be to sell the property free from all 
iacumbraaces. grants and contracts male 
by the judgment-debtors whether prior to 
the decree or subsequently. It does not 
appear to us to have been the iuteatioa of 
the Legislature to lay down to the contrary. 
\ypuLd obviously be opposed to all prin- 
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ciples of jufltiee aad equity to hold that. 
rights of persons not in any way connected 
with the judgment-debtors would be affect¬ 
ed by sale held in execution of a dedree 
against those judgment-debtors. If has 
not been proved from any evidence on the 
record that the decree which had been ob¬ 
tained by the superior proprietor against 
Kulwant Singh and Subdhan Singh "was 
also passed against Sheo Sahai or his 
successor Ram Dayal. No evidence has 
been pointed out to us even to show that 
predecessor-in-title of the respondent was 
a party either to the suit in which the 
decree was passed or in the execution pro¬ 
ceedings. We are, therefore, of opinion 
that the sale held in 1880 did not and 
could not affect the rights of the respond¬ 
ent. He is, therefore, clearly entitled to 
get a decree for possession of the land in 
suit on the ground that it is his under- 
proprietary holding and that the ejectment 
proceedings held in the Revenue Court 
are inoperative and cannot affect the said 
rights. 

The appeal, therefore, fails and is . dis¬ 
missed with costs. 

N. A. Appeal dismissed. 


A 


MADRAS HIGH COURT. 

Testamentary Original Suit No. 11 of 1925 

May 4. 1926. 

Present;—Justice Sir Kumaraswami 

Sastri, Kt. 

GOVINDASAMI NAIDU— Plaintiff 

versus 

KANNAMMAL—Defendant 

\\ ill—Testator in feeble health _'• ' 

false allegatiom--Execution of unnatural WUl-WiU 

capacity^'iLVj^: 

A person who had bean enfeeblpr 9 , 

illness and had been suffering' <rreafc^ f 
months before the Will was eiecb^M^t j 
the belief that his wife with 

affectionate wa3negkcting''w^lndtha^t"«h?l/^^^ 
father were only after his propertv Th 
father and brother in order to i j testator’s 
the belief that his wife i^to 

not write to her about his healK Mm‘did 

monies to come down to the u any 

in-patient at a Hospital thougfte 

to do so. Tlie testator Siifrin ^ 
unreasonable dislike to his^f! ^ thereby an 

w.fe.,dep„v.o,.,. of the 
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of all her children and granting her merely a petty 
maintenance allowance; 

Held, that as the testator’s mind had been poison¬ 
ed by false and unfounded allegations, the Will was 
not valid and a Court would be justified in refusing 
to grant Probate, [p. 390, col. 1.] 

Mr. K. V. Ramachandra lyeVy for the 
Plaintifi. 

Mr. P. G, Krishnievy for the Defendaot. 

JUDGMENT.—This suit arises out of 
au application for Probate of a Will alleg¬ 
ed to have been left by one Ramakrishna 
Naidu who died on the 31st of January 
1925. The petitioner is the father of the 
testator and claims to be executor under 
the Will. The defendant is the widow of 
Ramakrishna Naidu and she opposes the 
grant. She states that she was not aware 
that her husband left any Will, that her 
husband was at the time of the alleged exe¬ 
cution of the Will an in-patient in the 
Surgical Ward in the General Hospital, 
that the Will even if executed is invalid 
and inoperative, that the petitioner for 
Probate and his wife were always inimical 
towards her and her children, that they 
exercised undue influence over her hus¬ 
band, that she and her husband were liv¬ 
ing a happy married life and that it is 
extremely unlikely that her husband would 
have voluntarily deprived her of the guar¬ 
dianship and custody of her five minor 
children and cut her off with a maintenance 
of Rs. 7 a month. 

The following issues were settled: — 

1. Was the document expounded execut¬ 
ed by the deceased and duly attested? 

2. Was the deceased in a sound dis¬ 
posing state of mind at the time of the 
alleged execution of the document? 

3. To what relief, if any, is the plaintiff 

entitled? 

1 think a further issue arises as to whe¬ 
ther the Will was brought about by the 
exercise of fraud or undue influence, 

Ramakrishna Naidu the husband of the 
defendant was employed in the Govern¬ 
ment of India as a Stenographer. For 
some months before his death he was suffer¬ 
ing from the distressing complaint of 
spinal tuberculosis or spinal caires which 
prevented iiis getting out of bed. In fact 
for some months before his death he was 
unable to sit up and was always lying on 
liis bed. We find from the letters which 
liave been filed as Kx. 1 series that he was 
suffering from very great pain and that 
evrui as early as the ^Olli of March, the pain 
was ao great that he swooned and fell down 


• • 

while attempting to go to a shop in Allah¬ 
abad. In a letter dated the 24th of Febru¬ 
ary, 1924, he writes to his wife about his 
health as follows: -“For the last 3 months 
I have been feeling great pain in my 
chest and stomach and I am not able to 
freely bend or lie down. Medicines have 
no effect. My right leg is also paining. 
By the time I finish this letter, the pain 
on my back has become insufferable and I 
dare say that you will not be able to re¬ 
cognise me if you see me now. What 
shall I do? If I think of taking leave I 
am oppressed with the thought of having 
to look after five stomachs excluding my¬ 
self, which is soon going to become six 
including the one in your womb. Am i 
at least free after providing for mainten¬ 
ance? I have to equally provide you all 
with good clothes and ornaments. I am 
at a loss to know the divine dispensation. 
Sweet embraces and kisses to my children 
and the same to you.“ In the letter of 
the Gth of March, 1924, he says: “Yofi had 
enquired what 1 was ailing from? I have ■ 

pain all over the body.“ In the letter 

of the 15th of March, he writes: “My pain 
is still like before. Now my knees also 
are paining much. I am unable to walk. 
The back aches, its severity is fully known 
to me alone who suffers. With all this 
pain I am attending office work, biting 
the teeth.” On the 26th of March he writes: 
“Some days back I had gone to the fruit 
bazar in Allahabad in the accompaniment 
of two Punjabi friends. All at once 1 felt 
weak and unconscious and fell down in 
the ground feeling only a hard blow on, 
my head. On my re-gaining senses I was 
told by my friends that I was down for a 
pretty long time, in spite of their beat 
efforts to help me. If 1 had died then, or 
if I was run over by any passing carriage 
I would have been relieved of these world¬ 
ly miseries. I have survived this crisis, 
probably only to be teased by all the 
people who have made it a point to do so.” 

The diary kept by the deceased has 
been filed as Ex. 0 and we find entries 
therein which show thatahe was suffering 
very much. On the 2iith of May, 19:^4, he 
writes in his diary “the pain became so 
acute in the evening that I began to roll 
in the bed cursing my fate.” On the 29th 
he says that he spent a sleepless night 
and that the Doctor came and thought 
that he had an attack of tuberculosis. He 
says: “Whatever may be the opinion of 
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Doctor I am having hell of a time.” On 
the 30th he says that the Doctor was not 
sure as to the exact nature of the disease, 
and that the pain on the back would not 
allow him to sit for more than afew minutes. 
Then he took leave and came to Madras 
as appears from the entry in his diary on 
the i2th of May. His suffering increased 
and he became an in-patient in the Officers* 
Quarters in the General Hospital. Treat¬ 
ment did him no good and he was taken 
to a place near Feroke for Ayurvedic treat¬ 
ment and he died on the 31st January, 
1925. 

So far as the defendant is concerned, the 
evidence shows that her health was not 
good. During the nine years she was living 
with her husband, she had six children, 
five of whom are now alive. It appears 
from the letters which I have referred to 
that in March 1924 she was en ciente and 
the last child was born in May 1924. The 
confinement was very difficult and she 
was dangerously ill sometime before her 
husband came to Madras. A telegram was 
sent to her husband as to her difficult con¬ 
finement but his illness prevented him from 
going to her. There can be little doubt 
from her evidence that when her hus¬ 
band was ill in the General Hospital her 
health was bad. She had five young chil¬ 
dren in her hands and she and her last 
child was ill. Her husband, when he came 
on leave and before he went to the Gen¬ 
eral Hospital, went to Coimbatore and saw 
his wife and children. He was taking 
some medicine there but finding no relief 
he left his wife and children at Coimbatore 
and came down to Madras and went to 
the General Hospital and was admitted as 
an in-patient. It is not suggested that her 
husband had any house in Madras and I 
see no reason to disbelieve the evidence of 
the defendant that her husband asked her 
and the children to remain in mofussil^ 
that he came down to Madras stating that 
he would put himself under treatment and 
return as soon as possible and that while 
in Madras he was an in-patient in the 
Officers’ Quarters in the General Hospital 
and had no other residence or place where 
his wife and children could stay if they 
came to Madras. The petitioner is the 
father of the testator. The testator had a 
brother called Narayana and his mother 
was also alive The evidence of the de¬ 
fendant and of Kesavalu Naidu. a friend of 
her husband, who is a retired Supervisor in 


the Military Accounts Department shows 
that the feelings between her husband’s 
parents and the defendant were not at all 
friendly. Her husband rose from a small 
beginning and as is not uncommon in 
Hindu families the parents resented any 
great affection which was shown by the 
husband to the wife. The letters Ex. I 
series also show that the defendant was 
not pulling on well with her husband’s 
parents. The defendant states that after 
her husband came to the Hospital in Madras 
and she was in mofussil^ she did not re¬ 
ceive any communication from her hus¬ 
band or his parents, that she was ill and 
also her last child, that she came to Madras 
about the 11th or 12th November, 1924, ac¬ 
companied by her father, that when she 
saw her husband he asked her where the 
children were, and she said she had left them 
with her junior paternal uncle, that she 
asked him about the absence of letters 
and he said that he had sent letters and 
money and she did not come to Madras all 
these days when he was ill and so on, that 
she said that she had received no letters 


or money ana noooay miormea ner about 
his health, that she wrote to ICesavalu and 
on coming to know of his health she came 
to Madras, that her husband said that he 
would make enquiries of his younger 
brother Narayana and let her know, that 
he said he asked his brother whether he 
sent any letters or money to her and the 
brother gave no reply, that she remained 
in Madras for five days, and was taking 
meals in a hotel and going to the Hospital, 
that her husband’s parents never made 
any enquiries about her or invited her to 
come and stay with them, bu^. that on the 
contrary when they saw her they abused 

cams there, 

that after she was for five days in Madras 
her husband said that her health was not 
good and the child was ill and asked her 

during the time she was 

‘°*d her about 

any Will h? had executed or that he had 

one and that she 
went back to mofussil at her husband’s 
request Kesavalu Naidu, who is a respect- 

fw Ti “Tf *1® did not know 

that the defendant’s husband was in the 

General Hospital and that when he went 
found “'®*'® i^® 

riously ill He says that he received a letter 
from the defendant enquiring about the 
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welfare of ;her huabaad and as to how many 
months he would haTe to stay in the Hos¬ 
pital,: that he went to the Hospital and 
showed his wife’s' letter to the testator, that 
the testator read it and said that he had 
made proper arrangements with his bro¬ 
ther Narayana to send her money for 
maintenance and also write to her, that on 
seeing the letter of his wife the testator 
thought that his brother might have dis¬ 
appointed them, that the parents of the 
testator were there at the time and on see¬ 
ing the testator read the letter they asked 
him whose letter it was and he said it was 
a letter from his wife and they said it was 
a useless letter and asked him not to talk 
much and said that the Doctor would be 
annoyed and that he then left. He also 
says that when defendant’s , father-in-law 
brought her from Coimbatore to Delhi and 
stayed in Calcutta where the witness was 
then employed he found that the defendant 
had been starving four or five days and 
bad received no attention whatever. 

On the nth of November, 1924, about a 
week before the execution of the Will we 
hnd the following entry in the diary kept 
by Ramakrishna ‘ my wife and father-in- 
law came to see me. From my wife’s be¬ 
haviour it appeared that she came to 
Madras not so much to see me and attend 
upon me but to get more money from me. 
When she came she brought with her 
only the last born baby, leaving the other 
children at Sennimalai. When questioned 
why she did not bring aU the children 
with her, she could not give me a satis¬ 
factory reply. When she came to see me 
in Hospital her father also followed her 
but instead of coming into my room be 
used to go to Mr. Doraisami Mudaliarwho 
was undergoing treatmentin thenextroom 
and speak ill of my parents. Ex passent. 
My father-in-law is said to have declared 
that so long as he lived he won’t allow 
his daughter to live with me in the midst 
of my parents, though Mr. Doraisami Muda- 
iiar advised him to the contrary.” On the 
15th we (indthe entry—“They left the place 
aliruptly. My father-in-law did not even 
take leave of me." On the IGth we find 
the following entry—' Wife and father-in- 
law left Madras for Sennimalai.” There 
are no entries on the 17th and 18th and on 
the 19th we have this entry—"the Will was 

executed to-day.” 

There can be little doubt that shortly 
beJore the execution of the Will the testator 
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thought that his vyife did.not ostrejfQr^pj 
but rather wanted his nioney, in anticip^ 
tion of his death and that her father .wm 
vilifying his parents and himself and 
not attend on him. Now? it is clpar.ffom 
the letters written to the defendant aira 
the money order coupons that have. 
produced that till he came to Gen^/W 
Hospital he was on very affectionate teroj^ 
with his wife. She had borne him W 
children and the letters which he .wroteto 
her in March before he came to, MadrM 
breathe great affection for .her and the cUila; 
ren. He states that even though he^waa 
suffering very much he did not want, to 
take leave because he thought be may nof 
be able to keep his wife and childre.u in 
comfort. He talks of a present which aj 
was buying for her and which .woula 
come to her as a surprise gift. On rea.dip.g 
the letters it is impossible to hold Uiat 
till he came to Madras for treatment, he 
had the slightest cause for being di^at^fir 
ed with his wife. Unfortunately when he 
came to Madras for treatment has wife, was 
also ill. She had a very difl^cult delivery 
a short time before and both she ■ and ho 
child were suffering very much and as-th^ 
husband had no house in Madras and 
he was going to the General; Hospital for 
treatment, I see, no reason to doubt :,the 
statement of the defendant that when.he 
left Coimbatore for Madras for treatment on 
the General Hospital he asked her and the 
children to remain in mofussil and aaid^at 
he would get treated and come back.,/ The 
only relations who were with the test^toj 
in Madras were his father, mother-.epd 
brother. I have little doubt on the evidence 
in this case that they were not well dispqs: 
ed towards the defendant. It also appears 
from the evidence that though Narayan^ 
was asked by the testator to write, to his 
wife and to send money to her he duJ 
nothing, and the testator who had;,po 
reason to think that his brother wa^ 
complying with his wishes probably 
thought that his wife was neglecting .him 
and he was encouraged in this belief; by 
his father and brother. 

Turning to the terms of the Will I oau: 
not help remarking that it is an extremely 
harsh and cruel Will. His wife is deprived 
of the custody and guardianship of all he? 
children. As regards the children upd®? 
five years of age she is to keep the phUw 
ren until they attain their fifth year 
hand them over to his parents ipr brpth^^ 
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She is , to get a maintenaDce of Rs. 7 a‘ 
EQLonlh should she live separately and she 
is to receive Rs. 5 if she lived with his 
parents. It appears from his own letters 
written to his wife that the feelings between 
his wife and his parents were not cordial 
and he must have known what miserable 
life she would lead after his death if she 
had to live with his parents. She was left 
with the choice of either leading a miser¬ 
able existence in their house or live apart 
separated from her children. I find it 
diflScult to conceive of a greater refinement 
of cruelty than is contained in the provi¬ 
sions of this Will. Now, regard being had 
to the affectionate terms which existed 
between the wife and the husband before 
the husband left Coimbatore to come to 
Madras for treatment, I can only account 
for the sudden change which came over 
him when he executed the Will by the 
unfounded suspicion that had been created 
in his mind that his wife was not caring 
for him but that she came to Madras for 
getting!money from him and make sure how 
long he will last. It should be remembered 
that at the time of leaving the Will and 
some months before that he was suffering 
acutely. For some months before he 
executed the Will it is admitted that he 
was not able to get up from bed. Spinal 
tuberculosis rendered it impossible for him 
even to sit up. He had to do everything in 
bed. Even before he took leave he was 
extremely weak and suffering a great deal 
and the few months that intervened between 
hia. coming to Madras and leaving the Will 
must have rendered his position extremely 
miserable. I have little doubt that his 
position must have been known to be hope¬ 
less almost about the time when he left the 
Will. I see no reason to disbelieve the 
evidence of the defendant and Kesavalu 
Naidu and I think it is clear that the father 
and the brother of the testator influenced him 
against his wife by suggesting that she did 
not care for him and that in order to estrange 
them the father and brother did not write 
to her about the testator’s health or send her 
any money although the brother was asked 
to do BO by the testator. They have not 
ventured to go into the box and contradict 
the evidence given against them and on 
this part of the case I think the evidence 
and probabilities show that for their own 
ulterior purpose they prejudiced the testa¬ 
tor against his wife. 

As regards the terms of the Will although 


the plaintiff derives no direct benefit under' 
the Will, they have the control over the* 
property left by the deceased amounting 
to Rs. 10,570, and the custody and bringing 
up of the children so that it is obvious 
that they would maintain themselves and' 
the children with the income. There is 
also a legacy of Rs. 500 to the testator’s 
sister and Rs. 500 to Narayana his brother. 

It is significant that in his diary the 
testator states that his father-in-law had 
declared that so long as he lived he would 
not allow his daughter to live with the 
testator in the midst of his parents and that 
he was also vilifying him. This was not 
said in his presence and somebody must 
have invented this story to prejudice him 
against his wife, and her father. He says 
that his father-in-law was speaking ill of 
his parents Here again somebody must 
have told him this story, and as only his 
parents and brother were with him it 
is extremely probable that they must have 
prejudiced him by trying to make out that 
both his wife and her father were after his 
property and did not care for him. It is 
easy to see what the effect of all this would 
be on a chronic invalid like the testator 
who had to spend almost all his lime in 
bed and in constant severe pain. It may 
be that his intellect was not clouded but he 
must have been weak and amenable to sug-? 
gestions of the kind made to him that his 
wife was not going to see him was due, to 
her indifference and the aversion he sud¬ 
denly took was due to the machinations of 
the parents and brother of the deceased. 
There is no reason why the defendant who 
was in affectionate terms with her husband 
would not have come to see him if she was 
kept informed of his health. On the' evi¬ 
dence and probabilities I have no hesita¬ 
tion in coming to the conclusion that the 
testator and his wife were on very affec¬ 
tionate terms till the testator came to 
Madras for treatment, that he was suffering 
very much for some months before he exe- 
cuted the Will, that he was extremely 
feeble in body and that taking advantage 
of these facts his parents and brother who 
were not well disposed towards the defend¬ 
ant prejudiced him very much against her 
and suggested the idea that he was being 
Delected by those who ought to be- near 

health 

m the Hospital at the time the Will was 
executed the plaintifl has adduced nl 
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medical evidence. The only evidence ad¬ 
duced by the plaintiff is that of Viswanatha 
Sastry, u Vakil of this Court and Kalyana 
Chetty, who is an attesting witness to the 
Will. Viswanatha Sastri says that Kalayan 
Chetty plaintiff's second witness, told him 
that the deceased was in the General 
Hospital in Officers’Quarters and wanted to 
leave a Will and wanted legal advice, that 
he went to the Hospital and had two inter¬ 
views with the testator and that the Will 
was written and executed. He says that at 
the first interview the testator gave him 
instructions which he took down and he 
proves that the Will Ex. A was executed 
and attested. He states that at the time the 
testator seemed to understand everything 
rationally. He states that the words in the 
Will “for reasons best known to myself and 
in the best interests of the minor children, 
etc.,” were the testator’s own words and 
that the witness did not want to know 
what the reasons were. He states that the 
testator’s father and mother were present 
and that the particulars for the prepara¬ 
tion of the Will were given by all of them. 
Plaintiff’s second witness Kalyana Chetty 
says that he was present at the time of 
the execution of the Will and attested the 
Will and saw the other witnesses also attest 
the Willand that he identified Ramakarishna 
Naidu before the Sub-Registrar. He says 
that the testator was in sound state of mind 
when he dictated the terms of the Will. 
Re says that the testator told him that he 
was not happy with his wife because she 
did not attend on him during his illness. 
He admits that the deceased was unable to 
sit up and that he was able to write only 
lying on his back. On this evidence there 
can be no doubt that the Will was executed 
by the deceased. But the question is whe¬ 
ther where a person who had been enfeebl¬ 
ed by a painful illness and had been 
suffering great pain for some months before 
the Will was executed is led into the belief 
that his wife was neglecting him and that 
ahe and her father are only after his pro¬ 
perly and where the testator’s father and 
brother in onler to mislead the testator 
into the belief that his wife is neglecting 
him did not write to her about his health 
or herany .'iionies to come down to 
Maoras though the lestator asked them to 
do so, a Will by the testator who conceives 
an unreasonable dislike to his wife brought 
{ibout by the machinations of those who 
were near him can be valid. I am unable 
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to bring myself to hold that such a Will is 
valid. I find it difficult to resist the con¬ 
clusion that the parents and the brother 
of the deceased who were not on good 
terms with the wife of the deceased pur¬ 
posely refrained from writing to her about 
his health and sending any monies to her 
though the testator wanted his brother to 
do so and that they prejudiced the testator 
against his wife by telling him that his 
wife was neglecting him and that even 
after she and her father came to Madras 
the testator's mind as appears from the 
diary was poisoned against her by telling 
him that his father in-law was speaking ill 
of his father and was stating that he would 
not allow his daughter to live with the 
testator’s parents. The entries in his diary 
on the llth and 15th of November show 
that he must have been prejudiced against 
her by statements said to have been made 
by others. The petitioner who is the father 
of the testator and the testator’s brother did 
not venture to give evidence and I have 
little doubt that they did their best to 
poison the mind of the testator against his 
wife and that through no fault of hers. She 
was the victim of au unreasonable dislike 
created by the plaintiff. Under these cir¬ 
cumstances I cannot bring myself to uphold 
this Will. 

Various authorities were referred to by 
both sides. For the plaintiff it is argued 
that there should be coercion in the strict 
sense in order to invalidate the Will and 
that mere influence gained by one over the 
other and the execution of the Will under 
such influence could notinvalidate the Will- 
Reference has been made to IV ingrovt y. 
Wingvove, (1), where it was held by Sir 
James Hannen that in order to constitute 
undue influence in the eye of law there 
mustbe coercion; XoBaudains'v.Uichardson 
(2), where it was held that though influence 
may be degrading and pernicious yet it 
would not be undue influence in the eye 
of the law and to Pilkington v. Gray (3)i 
where it was held that testamentary capa¬ 
city is not disproved by evidence of the 
testator’s merely eccentric acts and con- 
duct. 

For the defendant it is argued that iQ 
order to constitute sound testamentary capa- 

(1) (1886) 11 P. D. 81; 65 L. J. P. 7; 34 W. R. 260; 

50 J. P. 56. „ 

(2) (1906) A. C. 169; 75 L. J. P. 0. 57; 94 h. T.290; 
22 T. L. R. 333. 

(3) (1899) A. C. 401; 68 L. J. P. C. 63. 
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city the testator must be in a position to 
realise the claims which his wife and child¬ 
ren have on him and that where his mind 
has been poisoned by unfounded allega¬ 
tions of misconduct and he disposes of 
property in a manner which he would not 
have done but for the false statements 
inade to him by those near him regarding 
his wife with whom he was previously on 
good terms, the Will cannot be said to have 
been executed by him while of sound dis¬ 
posing mind. Reference has been made 
to s. 61 of the Indian Succession Act of 
1925 which states that a Will or any part 
of a Will, the making of which has been 
caused by fraud or coercion, or by such 
importunity as takes away the free agency 
of the testator, is void, and it is argued that 
in the present case the conduct of the 
plaintiff and the testator’s brother would 
bring the case within that section. Refer¬ 
ence has also been made to Dew v. Clark (4) 
and In re Charles William Peek (5). I can 
see nothing in the authorities cited by the 
plaintiff’s Vakil which on the facts I have 
found proved constrains me to grant Pro¬ 
bate. I am of opinion that the Will is not 
valid and dismiss the application for Probate 
with costs. 

V. N. V. Application dismissed. 

(4) (1826) 162 E. R. 410: 3 Add. 79. 

(5) (1860) 164 E. R. 1093; 2 Sw. & Tr. 506; 29 L. J. 
P. 95. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 333 of 1925. 

November 8, 1926. 

Present: —Mr. Hallifax, A. J. C. 
BAHORAN AND OTHERS—Defendants— 

Appellants 

versus 


OHANDANDHAR and others— 
Plaintiffs—Respondents. 

lort—Conspiracy—Liability of each conspirator foi 
act done by the others—Legal representative of tort 
feasor, liability of. 

^ a conspiracy to commit a tort each of the con¬ 
spirators will be liable for the entire damages jointh 
and severally with the otliers irrespective of th« 
question whether tho tort was actually committed b\ 
himself or by the other conspirators. 

i: representatives of a tort-feasor are not 

liable for damages for the tort unless it is shown thai 
they benefited by it. 


Appeal against a decree of the Addi¬ 
tional District Judge, Bilaspur, dated the 
14th April, 1925, in Civil Appeal No. 140 
1924. 

Messrs. G. R. Deo, A. Bhagwantand S. A. 
Ghadge, for the Appellants. 

Mr. Yadaorao Bhagdikar, for the Re¬ 
spondents. 

JUDGMENT* —The only contentions 
in the petition of appeal to this Court are 
that the finding as to the numberof trees cut 
and their value is wrong, making the num¬ 
ber too great and the value too high, and 
that there could not be “ a joint decree 
against all the appellants.” The first con¬ 
tention was expressly withdrawn, and the 
second was not argued. In its place was 
substituted an argument to the effect that 
the decree should be passed against only 
those of the defendants who were proved to 
have taken an actual part in the cutting of 
the trees. They all conspired to cut the 
trees, and if some of them got the cutting 
done by the others they would surely be 
just as liable as if each of them had sent 
out a servant to do his part for him. It 
may be mentioned also that the plea is 
hardly a wise one to take on behalf of all 
the defendants, when it is admitted that 
some of them are liable; each of those who 
are liable is altruistically asking for an 
increase of his own burden. 

The plea taken on behalf of two of tho 

twenty-three appellants is sound, as far as 
it goes, but its success has no appreciable 
result. It is probably for that reason that 
the respondents admitted its validity 
though it is raised for the first time in 
this Court. Ujiyarone of the original de¬ 
fendants died during the trial of the suit 
and his two sons Manyar and Mandal were 
made defendants in his stead. They are 
not liable in damages for their father’s 
tort unless it is shown that they benefited 
by It. 1 he decree of the lower AoDellatA 

Court will accordingly be modified by the 

removal of the names of Manyar and Mandal 

from the list of persons responsible for the 

amount of the damages, leaving the other 

twenty-one appellants jointly and severally 

responsible. Ihese twenty-one appellants 

wil also pay all the costs of the respLdents 
in this appeal. 

Appeal dismissed. 
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Present: —Mr. Justice Fawcett and 
Mr. Justice Madgavkar. 
RAMCHANDRA BAJAJI BHANDGIRE 

AND OTHERS—Plaintiffs—Appellants 

x^ersus 

S/iripati SUBHAJI BHANDGIRE 

—Defendant—Respondent. 

Transfer of Property Act of 1882), ss. 63, 76 (c), 
108 (K)—Mortgage—MoHgaget in possession—Right 'to 
cut down trees — IV’aste. 

A mortgagee in possession of land does not com¬ 
mit waste by cutting down trees planted by him on 
the mortgaged land unless his act is destructive or 
injurious to the property. _ ^ 

Second appeal from a decision of the 
Assistant Judge at Satara, in Appeal No. 
313 of 1924, reversing the decree of the 
Subordinate Judge at Wai, in Suit No. 306 
of 1923. 

Mr. P. B. Shingne^ for the Appellants. 

Mr. B. G. Rao, for the Respondent. 

JUDGMENT. 

Fawcett, J.— Ini this case the plaint¬ 
iffs appellants sued to recover possession 
of the plaint plot, which is an open site, 
and also to recover Rs. 50 by way of 
damages for trees cut down and removed 
by the defendant, the allegation being that 
the plaint property was of the plaintiffs’ 
exclusive ownership and enjoyment and 
that the defendant had not the least right 
over the trees that he had cut. 

The trial Court found in favour of the 
plaintiffs' claim for ownership and grant¬ 
ed them the decree as sought. 

On appeal, the Assistant Judge held 

that the plaintiffs had not satisfied certain 
mortgage-deeds executed in favour of the 
grandfather of the defendant about the 
plaint property, and that, therefore, the 
plaintiffs were not entitled to the site as 
owners. He also held that these particular 
trees had been planted by the defendant 
as mortgagee, and that he had a right to 
plant and remove the trees. According¬ 
ly he reversed the lower Courts .decree 
and dismissed the plaintiffs suit with 

^°This appeal has been admitted only on 
the question whether the mortgagee-defend¬ 
ant can cut down trees which he has 
planted after entering into possession. 
This question resolves itself into whether 
the appellants are entitled to damages for 
the act of the defendant in cutting down 
trees, and the appellants can only be bo 


entitled if the mortgagee has committed'a 

tort by his act. The plaint, as already 
mentioned, is on the basis of the plaintr 
iffs being owners of the land and i thb ,dpr 
fend ant having no right over it whatjcve^ 
In such a case, of course, the defendant'^ 
cutting the trees, even if he had plapt^d 
them, would be a tort. But, it has^beeg 
held that the defendant was in lawful opcii- 
pation of the ground as mortgagee whe^ 
he planted and when he cut the trees, ana 
the point is whether he can be said 't 9 
have committed a tort in cutting .thepi. 
The mortgagee in possession can, ho ^oiibt, 
commit waste, which is a species, qf tprt, 
by cutting down trees on mortgaged proj* 
perty, o/. s. 76 (c) of the Transfer of 
perty Act, and Raghu Natfi Das y. Askraf 
Hussain Khan i^l). But this would prdinarHy 
be in respect of. trees already on tjtie proi- 
party when it was mortgaged, and'I 
of no authority for extending it to tte 02^0 
of trees planted by the mortgagee.iiule^i 
in the words of s. 76 (c) of the Transfer 
of Property Act, the act is “destructive pf 
permanently injurious to the prpperty.j* 
This, however, has not been made out • in 
the present case. No evidence was adduc¬ 
ed to that effect; and, as I have already 
mentioned, the claim for damages is put 
on an entirely different basis. Also, the 
analogous law in the case of a tenant 
planting and cutting down trees is against 
the view put forward for the appellants, cf. 
Sitabai v. Sambhu Sonu (2) and s. 108 (h) 
of the Transfer of Property Act. The land 
is not agricultural, so no question of its 
utility being injured by tree-roots or stumps 
arises. 

In my opinion, it is unnecessary to de¬ 
cide whether, if the trees were still on 
the land and the mortgagors’ represehta- 
tives were suing for redemption, thpy could 
claim to take possession of the trees with¬ 
out compensation under s. 63 of the Trans¬ 
fer of Property Act. Even assuming they 
could do this, this does not involve the con¬ 
sequence that, in the eye of the law, the 
cutting down of the trees is a tort. I would, 
therefore, dismiss the appeal with costs. 

Madgavkar, J.— I agree. 

A. N. A. Appeal dismissed, 

(D 2 A. 252; 4 Ind. Jur. 249; 1 Ind. Dec. (m; a.) 
715. = 

(2) 28 Ind. Cos. 140; 38' B. 716; 16 Bom. L. R: 595.' 
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' RANGOON HIGH COURT. 

;• Criminal Refbkence No. lOii of 1926. 

August 16, 1926. 

Preseiit :—Justice Sir Benjamin Herbert 
Heald, Kt., and Mr. Justice Chari. 

NGA PAN GAING and others — 

*'■ Accused—Applicants 

V&TSUS 

EMPEROR— Opposite Party. 

Registration Act (XVI of 190S),ss. 82, 83—Offences 
under the Act—Prosecution by jn’ivate persdn, legality 
of—Permission of Registration Officer, whether neces¬ 
sary—'Maymeaning of. . 

■ A prosecution for an offence under the Registration 
Act wming to the knowledge of a Registering Officer 
jn his official capacity cannot be commenced by a 
private person without the permission jneutioned in 
8. 83 of the Act. [p. 403, col. 2: p. 407. cols. 1 &. 2.] 

‘May’ in s. 83 of the' Registration Act must be read 
as equivalent to ‘must be', [p. 407, col. 1.] 
r Per ChaH, J. —The use of the word ‘may,’ by itself, 
gives' no indication of the intention of the Legiela- 
ture. Where there are a number of persons by any 
one of whom an act can be performed the Legislature 
uses the word ‘may’ simply to show that it is open 
to any one of, such persons to perform that act. 
Whether the performance of the act ,is obligatory or 
optional and whether such performance is confined to 
the persons specified in the Statute are matters in 
respect of which the intention of the Legislature will 
have to be gathered from the other provisions and 
the general scheme of the enactment. Ip. 105. col. 2: 
p. 403, col. 1.1 . ' 

■ Hussain Khan v. Emperor (5) and Emperor v. JU 
wan (6), followed. 

• Qopinath v. Knldip Singh (2), In re Piramu Ka- 
dathi (3), In rt Palani Ooundan (7), Gobindia v. Em¬ 
peror (8) and Indrani Baku v. Rani liadi Dulaiya (9), 
not followed. ^ 

ORDER OF REFERENCE. 

Heald, J.—(July 5, 1926). “On the 
IStli: of March, 1924, Paw U and his 
wife^ Ma Hain Me, mortgaged a hold¬ 
ing of paddy land measuring 1120 acres 
together with two smaller holdings to one 
Po Hmat for Rs. 700 with interest thereon 
■at 3 per cent, per mensem. The wording 
•of the document shows that although the 
land was described as paddy land some 
of it had not yet been brought under paddv 
cultivation. 

; “Gn some date after the 5th of May, 1924 
p'fobably very aoon after that date. Paw U 

Ma Hain Me entered into a written 
^'g^reeinent with one Maung Gale about the 
same.eleven-acre holding and four adjoin- 
lOg pieces of land which were described 
as dani plantations. For the purposes of 
this case it does not matter whether or not 
the lands described as dani plantations re¬ 
present^ the uncultivated parts of the land 
wmoh been mortgaged. The eleven- 

to which this agreement refers 
26 


was certainly the eleven-acre holding which 
had been mortgaged. That agreement re¬ 
ferred to an earlier agreement dated the 
.22nd of April, lfi24, whereby Paw U and 
Ma Hnin Me agreed to sell the eleven acre 
holding and four adjoining dani plantations 
to Maung Gale for Rs. «30, of which Rs. 530 
was to be paid at once and was to be re¬ 
garded as earnest-money, and sthe balance 
of Rs. 300 was to bear interest at 3 per 
cent, per mensem and was to be paid by 
the 8th of March, 1925, and whereby Paw 
U and Ma Hnin Me agreed to transfer the 
land to Maung Gale’s name on the price 
being so paid in full, and it stated that 
that agreement was to remain in force, 
and that Maung Gale was to work the land 
for the season 1924-25 and that if he failed 
to pay the balance of the price of the land 
as agreed he should pay a rent of 130 baskets 
of paddy which Paw U and Ma Hnin Me 

should be entitled to take out of-the actual 

crops for that season. 

It is admitted that Maung Gale paid the 
Rs. 530 at that time. 


TVT TT • 1925, Paw Uand 

Ma Hnin Me signed a document in which 
they acknowledged receipt of the balance 
of the price and declared that Maung Gale 
was beneficial owner of the land and that 
they undertook to give him a registered 
conveyance as soon as they had redeemed 
the mortgage. 

On the 8th of June, 1925, one Pan Gaing, 
who held a power-of-attorney from Maung 
Gale, presented for registration a convey^^ 
ance which purported to have been exe¬ 
cuted by Paw U and Ma Hnin Me. In his 
application to the Registering Officer ke 
said that Maung Gale had bought the land 
for Rs. 830, that Paw U and Ma Hnin Me 
had signed a document, that Maung Gale 

L and Ma Ham Me refused to have acon- 
veyance registered. He asked that they 
should be summoned and that the convey- 
ance winch he presented should be rec^ii 

admitted 

^ ^ ‘‘i® land and 

twTpT®^ ?"®®’ that 

^ 8'gaed the conveyance. Regis- 

tr^ion was, therefore, refused. ° 

On the 18th of July Paw U filed a com- 

plaint against Maung Gale’s agent, Pan 

againstthe three wita-sses w'oo 
attested the document, charging them 

au ofieaoe under s, 465 of thl ilji&u .'.tax 
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Code and with ahetment of that offence, 
and also with an offence under s. 82 of the 
K?^istration Act. 

The Magistrate charged Pan Gaing 
under e. 82 (a) of the Registration Act 
with making a false statement to the Re¬ 
gistering Officer by stating that the con¬ 
veyance was signed by Paw U and Ma 
Hnin Me, and he charged two of the attest¬ 
ing witnesses, Tun Yin and Maung Sin, 
with abetment of that offence. He found 
them all guilty and sentenced them to a 
fine of Rs. 2U0 each with six months’ rigc- 
rous imprisonment in default. Apparently 
the fines have not been paid, but it does 
not appear that the accused have yet been 
sent to Jail. 

^ They appealed, and the , learned Addi¬ 
tional Sessions Judge upheld the convictions 
and sentences. 

■ They now come to this Court in revi¬ 
sion. 

It seems to me that this prosecution 
raises an important point of law, namely, 
whether in view of the terms of s. 83 of 
the Registration Act a prosecution under 
8. of that Act can be instituted by a 
private person without the permission of 
the Registering Officer. 

The Registering Officer under as. 3 and 
fi of the Act are the Inspector-General of 
Registration, the Registrars and the Sub- 
Registrars. If there is more than one Sub- 
,Registrar in a sub-district the Registering 
Officers for that sub-district are known as 
Joint Sub-Registrars, but they are pre¬ 
sumably still Sub-Registrars for the pur¬ 
poses of 8. 83. 

That section says that a prosecution for 
any offence under the Registration Act 
coming to the knowledge of a Registering 
Officer in his official capacity may be 
commenced by, or with the permission of 
the Inspector-General, the Registrar or the 
Sub-Registrar in whose territories, district, 
or sub district, as the case may be, the 
offence has been committed. The section 
does not say that prosecutions may not be 
otherwise commenced, but expressio unius 
cst exclusio alterius. 

There are, however, conflicting decisions 
of the High Courts in India on this point. 

In the case of Maung Saing v. Emperor 
fl) a Single Judge of this Court said: “In 
view of the Full Bench ruling of the Cal¬ 
cutta High Court iu Gopinath v. Kuldip 

(1) 7C Ind. Cafl. 431; 1 K. 299; 25 Cr. L. J. 191; A. 
1. li. 1924 Kanf. 213. 
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Singh (2) it must be taken-as-settled law 
that no sanction is necessary for,a prose¬ 
cution under e. 82 of the Registration Act.” 

All that the learned Judges say on the 
subject in the case cited is “we are of 
opinion that no sanction is required. It 
has been contended that, under a. 8S of 
the Registration Act, it is necessary that 
some one of the officers who are mentioned 
in that section must have given previous 
permission to institute proceedings; but wd 
think that it is not so. The provisions of 
8. 83 are not obligatory. They rather seeni 
to be intended for the purpose of enabling 
the officers of the Registration Department, 
when they should see fit, to institute any 
prosecution under the Act upon their own 
responsibility." With all respect for the 
opinion of the learned Judges who were 
parties to that decision I am of opinion 
that their statement of the purpose of the 
section is inadequate. It certainly provides 
for the institution of prosecutions by Re¬ 
gistration Officers, but it also added a new 
provision for prosecution by private per¬ 
sons with the permission of Registration 
Officers, and the question is whether the 
latter provision excludes prosecution by 
private persons without such permission# 

That question was considered in 1917 by 
a Bench of the Madras High Court in In re 
Piramu Nadathi (3) and Ayling, J.’i 
said “I am inclined to hold that permis¬ 
sion of the Registration Officers is not a 
preliminary requisite fqr the institution c^f 
proceedings by a private person for offences 
under the Registration Act." Napier, J.j 
said that he agreed with his learned brother 
but that the question was one on which 
it was possible to arrive at a different con¬ 
clusion as could be seen from the deci¬ 
sions of the Calcutta High Court. He re¬ 
ferred to the cases of Queen-Empress' v. 
Batesar ^Maiidol Hussain Kkan‘ v. Em* 
peror (5) and Emperor v. Jiwan (6) in which 
a contrary view had been taken, and he 
admitted that he had had great difficulty 
in arriving at a conclusion. 11 

In In re Palani Goundan (7) in the saoid 

(2) 11 C. 566; 5 lad. Dec. (n, s.) 1136 (F. B.). 

, {^) 38 lad. Uas. 976; 40 M. 880; 21 M. L. T. Il8;i5 
L. \V.414; 18 Cr. L. J.416. 

(4; 10 C. 604; 5 lad. Dec. (n. a.) 405. •, ; 

to; 36 iQd. Caa. 145; 14 A. L. J. 412; 38 A. 354; If 

Or. L. J.46S. 

(6j 27 lad. Caa. 208; 37 A. 107; 13 A. L. J. 4; 10 
Cr. L. J. 144. 

(7; 62 lad. Cas. 582; 40 M. L. J. 211; 13 L. W. 195j 
(1921} M. W. N. 144; 29 M. L, T. 141j 22 Or. 

566 . 


. • 
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Court Ayling, J., followed the decision in 
In re Piramu Nadathi (3) but in that case 
although Spencer, J., said that he was 
not prepared to differ from that decision, 
he went on to say “Although I recognise 
the fact that a different view has twice 
been taken by the learned Judges of the 
AUahabad High Court sitting singly, lam 
i^lined to prefer the opinion of a Bench 
of this Court supported as it is by a Full 
Bench of the Calcutta High Court in Gopi- 
nath V. Kuldip Singh (2) and by the language 
of a. 83, which is not prohibitory like that 
of 8. 195 of the Cr. P. O., but permissive.” 

It is clear from the wording of these 
decisions that none of these learned Judges 
was satisfied that the matter was free from 
doubt. 

In Hussain Khan v. Emperor (5) a learned 
Judge of the Allahabad High Cburt said. 
“Section 83 seems neither very clear nor gra¬ 
mmatical. Bearing in mind, however,, that 
the oflence -is the creation of the Regis¬ 
tration Act and finds no place in the Penal 
Code, I think the accused is- entitled to 
the benefit of any ambiguity in the provi¬ 
sions of the Act. It is certainly not an 
unreasonable contention to be urged on his 
behalf that a prosecution for an offence 
under s. 82 should not be commenced with¬ 
out the permission referred to in the seo- 
tion. It is said that the permission only 
refers to permission (? prosecution) by a 
registering authority. This seems hardly 
correct because the different registering 
authorities are the very persons who are 
named by the section as the persons who 
should grant the permission. The appli¬ 
cant cites the case of Emperor v. Jiwan 
(6). It seems quite clear that Tudball, J., 
was of opinion that permission was neces¬ 
sary before a prosecution for an offence 
under s. 82 could be commenced. I allow 
the application.'* 

■ It is probable that this decision was 
considered and not followed by the Madras 
High Court in In re Palani Goundan (7) 
aud doubts were certainly cast on its cor¬ 
rectness in the case of Gobindia v. Emperor 
(8), but I am not satisfied that it was mis¬ 
taken. The principle which was embodied 
in 8. 195 of the Cr. P. 0. is that prosecu¬ 
tions for offences which are regarded as 
contempts of the lawful authority of public 
servants, of which, it is to be noted, furnish- 

(3) 81 Ind. Cas. 124; 5 P. L. T. 372; (1924) Pat. 199; 

2 Pat. L. R. 182 Or.: 25 Or L. J. 636; A. I. R. 1924 


ing false information to A public servant 
is one, are not to be instituted without the 
sanction of the public servant concerned 
or of some public servant to whom be is 
subordinate. The application of that prin¬ 
ciple has recently been made more stringent 
by the amendment of the Code which pro¬ 
vides that an actual complaint of a public 
servant is now nece.ssary. 

“The provisions of s. 83 of the Registra¬ 
tion Act as to the necessity for the per¬ 
mission of the Registering Officer concern¬ 
ed or of some Registering Officer to whom 
he is subordinate are so similar to those 
of 8. 195 of the Code that I think that it 
is a fair presumption that the Legislature 
intended to apply a similar principle. The 
Registration Act of 1866 clearly contem¬ 
plated and provided for the institution of 
prosecutions for offences under the Act 
only by Registering Officers, and if that 
Act had not been amended, as it has been 
in the two succeeding Registration Acts, 
I see no reason to doubt that the Courts 
would have held on the principle of cx- 
pressio unius that none but a Registering 
Officer could institute a prosecution for an 
offence under the Act. In the amendment 
of the Act provision was made for the in¬ 
stitution of prosecutions by private persons 
with the permission of the Registi-ation 
Officer concerned or of some Registration 
Officer to whom he was subordinate, as 
well as by Registration Officers themselves, 
but I see no reason why the principle 
should not still apply so as to prevent the 
institution of prosecutions by private per¬ 
sons without such permission. 

“As, however, the matter is admittedly 
open to question and there is a decision of 
a Judge of this Court in the contrary sense 
I refer the following question for the de¬ 
cision of a Bench or a Pull Bench according 
as the learned Chief Justice may direct:— 

Can a prosecution for an offence under 
the Registration Act coming to the know¬ 
ledge of a Registering Officer in his official 
capacity be commenced by a private per¬ 
son without the permission mentioned in 
s. 83 of the Act? 

Mr Robertson, for the Petitioner. 

Mr. Eggar, Government Advocate, for the 
Crown. 

The matter coming on for hearing befoi'S 
Heald and Chari, JJ., their Lordships de¬ 
livered the following 


OPINION* 
Chari) J.-The 
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decision is ‘‘Can a prosecution for an 
offeree under the Eegistralion Act coming 
to the knowledge of a Registering Officer in 
his official capanity be commenced by a 
private person without the permission men¬ 
tioned in s. 83 of the Act ?" 

The facts which led up to the reference 
are that one l^an Gaing, the agent of 
Maung Galay, the vendee and three persons 
who are supposed to have attested a sale- 
deed were charged with an offence under s. 

465 of the Indian Penal Code, with abetment 
of that offence and also with an offence 
under s. 82 of the Registration Act. So far as 
the offence under s. 465 of the Indian Penal 
Code is concerned no sanction or permission 
is necessary, and the reference is only in 
respect of the offence under s. 82 of the 
Reffistration Act. 

The relevant sections of the Registration 
Act are ss. 81, 82 and 83. Section 81 makes 
the endorsing, copying, translating or re¬ 
gistering of a document by a Registering 
Officer charged with those duties in a 
manner which he knows or believes to be 
incorrect, intending thereby to cause injury 
as defined in the Indian Penal Code to any 
person, an offence punishable with im prison- 
jnent which may extend to seven years or 
with fine or with both. Section 82 deals 
with three classes of offences classified 
under (a), (6), (c) and (d) of the section. The 
offences are made punishable in the same 
manner as under the previous section. 

Clause (a) deals with intentionally making 
false stalements before officers acting under 
the-Act, (b) with intentionally delivering to 
a Registering Officer a false copy or trans¬ 
lation of a document or a false copy of a 
map or plan and (c) with false personation 
and presentation of a document or the 
making of an admission or a statement in 
an assumed character in any proceeding 
or enquiry under the Registration Act. 

Clause (d) deals with the abetment of the 
above offences. Section 83 runs as follows: 

“ A prosecution for any offence under this 
Act coming to the knowledge of a Register¬ 
ing Officer in his official capacity may be 
commenced by or with the permission of the 
Inspector-General, the Branch Inspector- 
General of Sindh, the Registrar or the Sub- 
Registrar, in whose territories, district or 
eub-district, as the case may be, the offence 
has been committed.” The point for con¬ 
sideration is whether a prosecution under 
the Act can be commenced by a private 
poreoD, that is, whether the wording of eZ'83 
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which enacts that' a prosecution may bo 
comnienced by certain officers or with their 
permission, is mandatory or permissive. 
Before dealing with the authorities on the 
point which are conflicting, I shall refer to 
the wording in the old Registration Act of 
1866, the corresponding section of which 
was the same as the section in the later 
Acts with two differences. The wording in 
the Registration Act of 1877 is the same as 
the wording in the present Act. The Act 
of 1866 after the words ‘in his official capa¬ 
city ' contained the words ‘may be institut¬ 
ed by" instead of the words in the present 
Act ‘ may be commenced by or with the 
permission of.’ The old Act, also, before the 
words ‘Sub-Registrar’ contained the words 
‘with the sanction of the Registrar to whom 
he is subordinate.* These words have been 
omitted in the present Act so that the Sub- 
Registrar’s discretion to commence proceed¬ 
ings is not fettered by any limitation. It 
will thus be noticed that the word ‘may’ is 
used in both the Acts and the words 'with 
the permission of’ did not appear in the old 
Act. If the word ‘ may ’ in the old Act can 
be read as being permissive and if the old 
Act did not bar private prosecutions then 
it follows that the later Acts could not have * 
been intended to bar private prosecutions 
either, and that the words ‘ with the per¬ 
mission of' were inserted merely to enablo 
the Registering Officer to depute some one 
else to tile the complaint instead of going 
himself to the Magistrate’s Court. It is 
unfortunate that there are no decisions' 
under the old Act. The rulings on this 
question are not uniform. In the case of 
Queen-Empress v. Batesar Mandal (4) a 
Bench of the Calcutta High Court was of 
opinion that a prosecution for th^ offence 
of giving false evidence before a Sub- 
Registrar can only be commenced either by 
him or by any of the officers mentioned in s,. 
83 or with the sanction of one of them. No 
reasons are given in support of this opi¬ 
nion. In Gopinath v. Kuldip Singh (2) a 
Full Bench of the same High Court took a 
different view. In this case the reasons 
given by the learned Judges are that the 
provisions of s. 83 are not obligatory and 
that these provisions appear to have been 
intended to enable the officers of the Regis¬ 
tration Department to institute any prOr 
secution under the Act on their own res¬ 
ponsibility if they should think fit. I shall 
consider later whether the section is obli¬ 
gatory or not, but tbe statement p£ (hq^ 
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o.bject of. that section, ,as. my learned col¬ 
league points out, is unsatisfactory. If the 
intention of the Legislature was not to put 
any limitation or bar on prosecutions, there 
v^as no need for a special provision that an 
officer of the Registration Department may 
institute proceedings since it is always 
open to him to do so. In the Madras High 
Court there are two cases; the case of In 
re Piramu Nadatki (3) and a later case 
In re Palani Goundan (7). In the former 
Mr. Justice Ayling and Mr. Justice Napier 
took the view that no permission was neces¬ 
sary, for the institution by a private person 
of proceedings for an offence under s. 82 
of the Registration Act. Mr. Justice Ayling 
Was of opinion that the intention of a. 83 
was merely to prevent official prosecution 
for offences under the Act being instituted 
by an officer below a certain grade. This 
statement of the intention of that section 
does not strike me as being any more satis¬ 
factory than the one given in the Calcutta 
Full Bench case and I fail to see what dis¬ 
tinction there can be between an official 
and a non-official prosecution which neces¬ 
sitates a special provision in respect of the 
former. Mr. Justice Napier distinguished 
the offences created by the Registration 
Act from the offences created by other 
special Acts and from a consideration of 
the offences created by the Registration Act 
drew the inference that enquiries into false 
statements made before a Registering Offi¬ 
cer are for the benefit of a particular person 
who may be injured or otherwise affected 
by the registration of a document and that, 
therefore, they were in a different class 
from such offences as contempt of the 
authority of public servants or offences 
against the Government. He admitted 
that there were decisions to a contrary 
effect and expressed his regret that the 
judgments in these decisions did not give 
a reasoning of the learned Judges, a regret 
in which I share. The case of In re Palani 
Goundan (7) gives no additional reasons. 
Mr. Justice Ayling was a member of the 
Bench in this case also. Mr. Justice 
Spencer was not prepared to differ from the 
opinion expressed in the earlier case. In 
the opening portion of his judgment he 
refers to the fact that an offence under s. 82 
may also be an offence under the Indian 
Penal Code, and under a. Iil5 of the Or. P. 
C. before its recent amendment, sanction 
would have been necessary. A considera¬ 
tion of this circumstance leads me to a con¬ 


clusion different from the one arrived at by 
the learned Judges of the. Madras High 
Court. Before referring to the cases of the 
Allahabad High Court, which has taken a 
different view, I shall refer to the case of 
Gobindia v. Emperor (8), referred to by my 
learned colleague. This case was a decision 
of a Single Judge of the Patna High Court 
who had held that truth or falsity of recital 
in a deed was not one of the matters into 
which a Registering Officer was entitled to 
enquire and that, therefore^ the offence did 
not come under a, 82 of the Registration 
Act. Having so held, the learned Judge 
proceeded to dispose of another argument 
raised before him that the prosecution was 
had in the absence of the permission of the 
Registering Officer. He cited the Allaha¬ 
bad and the Calcutta Pull Bench cases and 
the Madras case of In re Piramu Nadatki 
(3) and expressed his agreement with the 
Madras and Calcutta decisions, though it was 
not necessary for him to decide that point. 
I may also refer to the case of Indrani Baku 
V. Rani Badi Dulaiya (9). in which the 
learned Additional Judicial Commissioner 
of Nagpur followed the Calcutta and Madras 
rulings. He draws attention to the fact that 
the word used in s. 83 of the Registration 
Act is *may' and not ‘must be.’ 

As against these authorities we have the 
decision of the Allahabad High Court 
which had taken a different view. In the 
case of Emperor v. Jiwan (6) and the later 
case of Hussjin Khan v. Emperor (5), two 
Judges of the Allahabad High Court sitting 
as Single Judges took the view that it was 
not competent for a private person to insti¬ 
tute a prosecution for an offence under the 
Registration Act without the previous per¬ 
mission of a Registering Officer. The 
ground on which the Chief Justice decided 
the later case seems to have been that as 
there is ambiguity in s. 83 of the Registra¬ 
tion Act the accused is entitled to the bene¬ 
fit of that ambiguity. 

These are the only authorities on the 
point. Considering the matter on principle 

without reference to authority I have come 
to a conclusion in agreement with that of 
the learned Judges of the Allahabad High 
Court. My reasons are the following: The 
use of the word‘may,’ by itself, gives no 
indication of the intention of the Legisla¬ 
ture. Where there are a number of per¬ 
sons by any one of whom an act can bo 

(9) 87 Ind. Gas. 913; 26 Or. L. J. 1035; A. i. R. 1935 
Nag. 341; 21 N. L. R. 167. 
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performed the Legislature uses the word 
* may ’ simply to show that it is open to 
any one of such persons to perform that 
act. Whether the performance of the act 
is obligatory or optional and whether such 
performance is confined to the persons 
specified in the Statute are matters in res¬ 
pect of which the intention of the Legisla¬ 
ture will have to be gathered from the 
other provisions and the general scheme of 
the enactment. A consideration of the pro¬ 
visions which create the offence and the 
purpose for which s. 83 was enacted leads 
me to the conclusion that the word ‘ may * 
is used here in the sense of ' must be' and 
that that word is used merely because 
more than one person is authorised to insti¬ 
tute proceedings. Section 81 of the Regis¬ 
tration Act enacts that every Registering 
Officer or any person employed under him 
who being charged with the duty of en¬ 
dorsing, copying, translating or registering 
documents does any of these things incor¬ 
rectly with intent to cause injury to any 
person, is liable to punishment. This sec¬ 
tion is intended to punish the Registering 
Officers or their clerks for intentional 
dereliction of duty. Section 83 is general 
in its terms and applies to the ofiences under 
both the sections, viz.y 81 and 82 of the Act. 
If the intention was not to bar private 
prosecutions in respect of offences under 
the Registration Act, it is open to any 
person to drag a Registering Officer or 
his clerk into a Criminal Court for an in¬ 
correct registration, and he can do so in 
spite of the fact that the superior of the 
registering official has made enquiries and 
lias satisfied himself that the incorrect 
registration was due to accident without 
any intention to cause injury. I hardly 
think that such a resultwas contemplated. 
Turning now to the succeeding section 
which creates three classes of offences the 
first one is intentional making of a false 
statement before an officer acting'in execu¬ 
tion of the Registration Act in any pro¬ 
ceeding or inquiry under that Act and it 
is immaterial whether lliis statement was 
made on oath or whether it has been 
recorded or not. As s 84 of the Registra¬ 
tion Act makes all Registering Officers 
'|)ul)lic servants’ within the meaning of the 
Indian Penal Code such a statement may 
fall under s. 181 or under s. 182 of the 
Indian Penal Code according to circum¬ 
stances. Section 181 of the Code is nar¬ 
rower in scope than s. 32 (a) of the Regis** 
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tration Act because it applies only to cases 
where the person making the statement 
is bound by an oath or affirmation to state 
the truth, and the maximum punishment 
prescribed is three years' imprisonment 
instead of the seven years of the Regis¬ 
tration Act. If in such a case a private 
prosecutor wants to proceed not under the 
Registration Act but under the Penal Code 
for an offence which falls under s. 181 of 
the Code, the provisions of s. 195, cl. 1 

(а) of the Cr. P. C. will bar such a pro¬ 
secution. Under the Cr. P. C. as now 
amended a Court can take cognizance 
of such an offence only on a written com¬ 
plaint by the public servant concerned, 
As a Registering Officer ia a ‘public ser¬ 
vant’ though not a ‘Court’ for the purpose 
of the succeeding sub-cls. (6) and (c) 
the complaint must be made by him 
and cannot be instituted by a private 
person but when the same act ia also an 
offence under s. 82 of the Registration Act 
which is a Special Act and provides a 
much heavier penalty it is suggested that 
it is open to a private prosecutor to in¬ 
stitute proceedings on his own initiative, 
This is and would be an anomaly. Clause 

(б) of s. 82 makes the intentional delivery of 
a false copy or translation of a document 
or a false copy of a map or plan, punish¬ 
able. It will be noticed that these copies 
are delivered to the Registeiting OfficeiB 
under the special provisions of ss. 19 and 
21 of the Registration Act, the former 
which provides that a true copy and a 
true translation should accompany a docu¬ 
ment in cases where such document is in 
a language which the Registering Officer 
does not understand and which is not the 
language of the district, and the latter of 
which provides that a document should 
contain a description of property sufficient 
to identify it. The offence under s. 82, 
cl. (c) relates to false personation. It will 
be seen from the above analysis that the 
primary, though not the sole object of the 
provisions of ss. 81 and 82 of the Regis¬ 
tration Act is to ensure proper and correct 
registration of documents, and prevent an 
abuse of the law of registration. The 
limitation, that, in such cases a pro.‘-ecutjon 
should be commenced by the officials con¬ 
cerned or with their permission, ia not 
only reasonable but necessary. It is always 
open to a private person to bring the 
facts constituting the offence to the notice 
of the Registering Officer in his officer 
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capacity so that he can, if he thinks fit, been committed. 

take steps to institute proceedings and, if If any and every person had the right to 
ho does not do so, to appeal to, the.head of institute prosecutions for offences under the 
the department in the Province. Act it was obviously uonecessary to pro- 

For the reasons above given I have come vide that Registering Officers should have 
‘to the conclusion that the word ‘may’ in s. that power, or to provide that persons other 
83 of the Indian Registration lAct should than Registering Officers should have that 
be read as equivalent to‘must be’and that power with the permission of a Registering 
that section bars the institution of proceed- Officer. If any meaning at all is to be 
ings by a private person without the per- given to these provisions, that. meaning 
mission mentioned in that section. I, there- must be that the power to institute pro- 
fore, answer the question referred to in the secutions under the Act was restricted to 
negative. the, persons mentioned in the section and 

; Heald 9 J.--I have had the advantage that meaning is incompatible with the 
of reading the judgment of my learned view that any and every person has an 
brother Chari, and as his view of the unrestricted right to institute such prosecu- 
meaning of s. 83 (I) of the Registration tions. 

Act agrees with the view which I took in I, therefore, agree that the question refer- 
the Order of Reference and which I have red must be answered in the negative.] 

seen no reason to alter as a result of the 01 vb - 

further argument before this Bench, it is The case coming on for hearing before 
unnecessary for me to deal with the case Heald, J., his Lordship delivered the follow- 
at length again. It seems clear that if any ing 

and every person has a right to institute JUDGMENT.— The Bench to which the 

a prosecution for an offence under the question whether or not a prosecution for 
Act, then it was unnecessary for the Legis- an offence under Registration Act coming 
lature to provide in the Act of 1866 sthat a to the knowledge of a Registering Officer 
prosecution for an offence under the Act in his official capacity can be commenced 
might be instituted by the Registrar-Gen- by a private person without the permission 
eral, the Branch Registrar, the Registrar, mentioned in s. 83 of the Act has answered 
or (with the sanction of the Registrar to that question in the negative, and as I see 
whom he is subordinate) the Sub-Registrar no reason to doubt that the offence of which 
in whose territories, district, or sub dis- the petitioners in this case have been 
trict, as the case may be, the offence has convicted was such an offence, I hold that 
been committed. The provision that the their trial for that offence was illegal ah 
sanction of the Registrar was necessary initio, because the permission of the Regis- 
for the institution of a prosecution by a tering Officer was not obtained. 
Sub-Registrar was clearly restrictive, and I, therefore, set aside the convictions and 
I have no doubt that the intention of the sentences and direct that the applicants be 
section as a whole was to restrict the power acquitted, and that the fines, if paid here¬ 
of instituting prosecutions for offences funded. 

under the Act to the Registering Officers a n.a. Conviction set aside, 

within whose area the offence was alleged 

to have been committed, that restriction, --- 

in the case of the lowest class of Register¬ 


ing Officers, being subject to the further 
restriction that they could not institute 
prosecutions without the sanction of the 
Registrar to whom they were subordinate. 
When the Act of 1866 was amended the 
restriction on the power of Sub-Registrars 
to institute prosecutions was relaxed and 
a farther relaxation was made by the in¬ 
sertion of a provision that prosecutions for 
offences under the Act might be instituted 
by persons other than Registering Officers 
with the permission of the Registering 
Pacers withiq whose area the offence had 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 534 op 1926. 
November 10, 1926. 

Present: Mr. Justice Boys and 
Mr Justice Kendall. 

TIMED SINGH—Accdsed—Applicant 

versus 

EMPEROR— Opposite Party 

Forest Act (VII of 1S78), s. 3S (c)-'Break inn the 
A person who is proved merely to haVe clcaiad 
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ft piece o£ ground in, a protected forest does not 
commit the offence of breaking the ground inasmuch 
B9 It 19 not possible to liold b}' any permissible inter¬ 
pretation that the word ‘breaking' in the Forest Act 
and the notiffcationa thereunder includes mere 
clearing. 

Criminal, revision from an order of the 

Sessions Judge, Kumaon, dated the 25th 
May, 1926. 

_ Messrs. L. M. Roy and H. M. Roy, for the 
Applicant. 

M. Wall IJllah, Assistant Government 
Advocate, for the Crown. 
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JUDGMENT. —In this case the ques¬ 
tion that arises is whether the applicant 
broke certain ground in a protected forest 
in contravention of the ' Forest Act’ and 
a notification issued thereon. The notifi¬ 
cation as issued only renders punishable 
the breaking of ground. It is admitted 
that the applicant cleared some ground. 
It IS quite possible that in the course of 
clearing or after clearing the ground, he 
also broke it. If indeed he dug up the root 
of a single tree he might be held to have 
broken the ground, but there is no satis¬ 
factory evidence on which it could possibly 
legally be held that he broke any ground 
at all. There is some reference to a note¬ 
book of the Magistrate who inspected the 
ground, but any remarks in such a note¬ 
book would not be any evidence in the 
case. 

We are, therefore, unable to hold it to be 
proved or to find that the fact has been 
legally held to be proved that there was 
any breaking, nor is it possible to hold by 
any permissible interpretation that the 
word ‘ breaking’ includes mere ‘clearing.’ 
The distinction between the two words is 
obviously recognised in the Act. It is 
p >ssible and even probable that the Go¬ 
vernment intended by the notification to 
forbid mere ‘ clearing’ also, but in view of 
the distinction made between ‘ breaking’ 
and clearing’ in the Act, it is not possible 
for us to hold that where ‘breaking’ only 
is forbidden by tlie notification, an offence 
has been committed where there has been 
only ‘ clearing.' 

We understand that it is not desired on 
behalf of the Crown that the case should 
be sent back for further evidence and a 
fresii decision thereon. The application 
must, therefore, be allowed. It is allowed 
accordingly and the conviction aud the sen¬ 
tence of fine are set aside. If the fine has 
been paid, it will be refunded. 

A. N. A. Application allowed. 


CALCUTTA HIGH COURT.- 

Criminal Rbvision No. 1019 op 1925. - 

January 12, 1926. ^ 

Present :—-Justice SirCharu Chunder GHose, 
Kt., and Mr. Justice Duval. 
AKSHOY KUMAR CHAKRABURTY-^. 

Acoosed—Petitioner 

versus > 

EMPEROR— Opposite Party. 

^ Penal Code (Act XLV of I860), s. 2ll-^Giving falu 
information to Police—Trial before giving opportunity 
to prove truth of information, validity of. 

A person cannot be called upon to stand his,trial 
under s. 211, Indian Penal Code, for having given 
false information to the Police without giving him 
an opportunity to prove before a Magistrate that 
the information given by him was true. I'p. 409 , col. 
1 .] ■ 

Rule against an order of the Sub-Divi¬ 
sional Magistrate, Bishnupur, dated the 
9th October, 1925. 

Babu Satindra l^ath Mukherji^ for the 
Petitioner. ' ' ' ■ * - —■ 

Mr. Khundkar, for the Crown. 

\ * 

4 

JUDGMENT. —The facts giving rise 
to this Rule shortly stated are as follows 
The petitioner before us is a postal peon. 
On the 30th June, 1925, he addressed a com¬ 
plaint to the Police through the Postmaster 
of the Raj Khamar Post Office against a per¬ 
son named Bhujendra Nath Bhattacharjee 
charging him with having abused and 
assaulted him and with having misappro¬ 
priated a number of post-cards and en¬ 
velopes and cash belonging to Government 
which were in the possession of the peti¬ 
tioner. The complaint was forwarded to 
the Sub-Inspector of Police who reported to 
the Magistrate on the 13th July, 1925, that 
the charges against Bhujendra Nath Bbafc-' 
tacharjee were false. The petitioner was 
informed on the 15th July, ls25, by the Sub- 
Inspector of Police that the petitioner’s 
charges against Bhujendra Nath -Bhatta¬ 
charjee were false. This information, it 
would appear, was given to the petitioner 
under the provisions of s. 173 (6), Or. P. 
C. On the 16th July, 1925, it appears, 
from the order-sheet, that the petitioner 
was called upon to appear before the Magis¬ 
trate on the 29th July, 1925, to prove his 
case against Bhujendra Nath Bhattacharjee. 
Instead of a notice going to the petitioner 
in terms of the order of the Magistrate, 
dated the 16th July, 1925, it appears that 
a summons was issued against him as an 
accused person to answer a charge under 
B. 211, Indian Penal Code. The petitioner 
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'did not appear before' the Magistrate on 
the 29th July, 1925,. and the case against 
the petitioner was adjourned to the 13th 
August, 1925. A second summons, again 
^nder s. 211, being issued on the 13th 
August, 1925, the petitioner appeared and 
'was admitted to bail. Thereafter the peti^ 
Hioner was tried with having committed 
an offence punishable under 8. 211, Indian 
'Penal Code, and was sentenced to one year’s 
rigorous imprisonment on the 9bh October. 
1925. 

•' The petitioner’s complaint before us is 
this that he got no opportunity whatsoever 
."to prove his case against Bhujendra Nath 
"Bhattacharjee, the Police having reported 
^he case to be false on or about the 15th 
July, 1925, and the petitioner being called 
upon to answer a charge under a. 211, 
Indian Penal Code, immediately thereafter, 
althoagh the Magistrate by his order, dated 
the 16th July, had required him to appear 
before him on the 29th July, 1925, to prove 
his case against Bhujendra Nath Bhatta- 
charjee. It appears to us on an inspection 
,oE the record that the petitioner’s com¬ 
plaint is well-founded. We think having 
'regard to the facts of this particular case 
;the petitioner not having been afforded any 
‘real opportunity whatsoever to prove his 
case against Bhujendra Nath Bhattacharjee 
he should not have been called on to stand 
his trial under s. 211, Indian Penal Code, 
'Without being"given such opportunity. The 
learned Magistrate was of opinion that the 
petitioner should be atTorded an oppor¬ 
tunity to prove his case against Bhujen¬ 
dra Nath Bhattacharjee and to that end 
he adjourned the matter from the lOth 
July to the 29th July, 1925. As it turned 
'Out, however, by reason of some mistake 
or otherwise this opportunity was not given 
to the petitioner and as stated above the 
petitioner was straight-way called upon to 
answer a charge under s. 211, Indian Penal 
Code, though there was no order that he 
should be summoned to answer a charge 
under s. 211, Indian Penal Code. 

, On these facts we are of opinion that the 
'conviction and sentence under s. 211, 
Indian Penal Code, of the petitioner 
must be set aside, d'his order is made 
Without any prejudice whatsoever to the 
adoption of any subsequent proceeding 
under s. 211, Indian Penal Code, or any 
other section of the Indian Penal Code 
againstJ the petitioner should it appear 
after he had been afforded an oppor- 
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tunity such as is hereinbefore referred to 
that bis charges against Bhujendra Nath 
Bhattacharjee are false. The Rule is ac¬ 
cordingly made absolute. The petitioner 

will be discharged from his bail-bond. 

A. N. A; ' Rule mad^ absolute. 


, I ^ 


ALLAHABAD HIGH COURT. 

Criminal Rbperencb No. 403 op 1926 s 

July 12. 1926. 

Present: —Mr. Justice Sulaiman. 

BANWARl LAL—Accosed—Applicant. 

versus . 

EMPKROR —Opposite Party. 

PcnalCode (ActXLV of I860), s. ITJ^^Disobedience 
to siivimo)is — U. P. Land Rtvenue Act {III of 1901) 
s. U7—Citation td defaulter, whether. summons—Non- 
appearance, whether an offence. 

. The issue of a citation to an alleged defaulter 
funder s. 147 of the U. P. Land Revenue Act does not 
involve lum m any legal liability to attend and no 
offence under s. 174, Penal Code, is. therefore, com¬ 
mitted by non-appearance, [p. 410, col. 21 

. Emperor v.Bhirgu Singh {2), to\]Qy:ed. 

- Criminal Reference made by the Sessions 
Judge, Mainpuri. 

JUDGMENT. —In this case the Gov¬ 
ernment. revenue due from Banwari Lai 
was in arrears. A citation to the defaulter 
■to appear on the 2ad of January, 1926, in 
case the arrears of Government revenue 
were not paid soon was issued by the Tab- 
jsildar under s. 147 of the Land Revenue 
Act. Banwari Lai neither paid the reve¬ 
nue nor appeared on the date fixed. He 
was in consequence prosecuted and con¬ 
victed by a First Class Magistrate under 
s. 174 of the Indian Penal Code and sen¬ 
tenced to pay a fine of Rs. 10 and in de¬ 
fault to undergo ten days’ simple impri¬ 
sonment. Banwan Lai applied to the 
Sessions Judge in revision for setting aside 
the aforesaid order, who has referred this 
case to the High Court. The learned Jud^e 

non-attendance before 
the Tahsildar after service of ihe citation 
did not make the applicant liable for cri¬ 
minal prosecution under s. 174 of the 

Indian Penal Code. No further reasons are 
given. 

faec^on 146 of the Land Revenue Act 
provides for the recovery of an arrear of 
revenue by serving on the defaulUr a w’-'* 
of demand or citation to appea \ 
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d47 of the Act' authopUes 'the issue of. a 
writ of demand or a citation to appear 
when an arrear of revenue becomes due. 
Section 174 of the Indian Penal. Code 
makes the intentional omission to attend 
in obedience to a summons, notice, order 
or proclamation, proceeding from any 
public servant legally competent to issue 
the same a punishable offence. The ques¬ 
tion is whether the citation to appear does 
not come within the expression “summons, 
notice, order or proclamation.” If the 
matter were entirely res iniegra I would 
have been inclined to hold that the cita* 
tion was at any rate a notice, if not a sum¬ 
mons or order, and that, therefore, its 
disobedience was covered by s. 17i of the 
Indian Penal Code. I might have sought 
support from the case of Ram Bali Singh 
V. Emperor (1) if the matter were not con¬ 
cluded by a recent pronouncement of a 
Division Bench in Government Appeal 
No. 82i of 1925 [Emperor v. Bhirpu Singh (2)] 
which is binding on me as a Single Judge, 

The difficulty is created by the use of 
the word ‘citation’ in ss. 146 and 147 in 
distinct contrast with the use of the words 
‘summons, notice and proclamation’, in Ob. 
'IX of the Act. The Bench thought that 
the form framed by the Board of Reve¬ 
nue embodies both the writ of demand 
and the citation in one document. The 
form before me, however, does not appear 
to be strictly a writ of demand. It mere¬ 
ly says that if the arrears of revenue men¬ 
tioned therein are not paid soon, then the 
defaulter should appear on the date fixed. 
There is no time specifically stated within 
which the revenue is to be paid, as is re¬ 
quired by a. l47. But undoubtedly the 
way in which the form has been prepared 
gives to the defaulter the option of either 
paying the arrears or appearing. It is not 
an unconditional notice or order to appear 
without fail. The form is called ‘summons 
to appear', but that, of course, would not 
make it a summons, if a citation is not a 
summons. The learned Judges laid 
on the fact that in the N. W. P. Act XIX 
of 1873 B. 151, there was only a provision 
for the’writ of demand and there was no 
power to issue either a citation or a sum- 
nionp', and in the Oudh Act XVII of 1876, 
s. 114, there was a provision for a writ of 
demand or a summons to appear, but the 

(1) ^ Incl. Cas. 805; 1.3 O. C. 55; 11 ^ 

^2) luU. Ca6.€0; 24 A. L. J. 1001; 28 Cr.-X>. J. 28. 
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word.‘citation’ was ..not used; . whereas 
the present .Act in'which both the' prer 
yious Acts are combined =rthere'is a pror 
vision for a writ of demand or a citation. 
After, coming to the conclusion .that thd 
word ‘citation* has'been introduced ad¬ 
visedly and giving to it its ordinary mean¬ 
ing they held that it was rather in the 
nature of an invitation to appear than of 
an order to attend and that its meaning 
was analogous to the meaning of that word 
in the Probate and Administration Act 
(V of 18:51), s. 69, and Succession'Act, 
6S. 199 and 250. They concluded that 
a suitable meaning could be properly given 
to the word 'citation* without attributing 
to it the full force of a summons. lathis 
view the learned Judges were strengthen¬ 
ed by the use of the word ‘summons’ and 
not ‘citation* in s. ,193 of the Act. They 
accordingly held that the issue of a cita¬ 
tion to an alleged defaulter under s. 147 of 
the Land Revenue Act does not involve 
him in any legal liability to attend ^^d 
that no offence under s. 174 is committed 

by non-appearance. • . i 

The view taken by the Bench certainly 

prevents the abuse of the power to issue 
a citation to appear and then to arrest me 
defaulter, which may be an intolerable 
hardship. A citation may be issued to the 
defaulter to appear. If the defaulter does 
not appear he is prosecuted for non-ap¬ 
pearance and convicted. If he does appear 
but is not in a position to pay up the 
entire arrears at once, he may be arrestea 
and detained. The rebult, is that if Jhe 
defaulter is notin a posilion to pay .the 
arrears immediately he ie given the option 
of not appearing and being conwj^ 
and sentenced or of appearing and 
arrested and detained. It may be doubt¬ 
ful whether such a procedure was cpn- 
templaled by the Legislature when the Act 

was passed. j vir 

However that may he, I am hound 

the ruling in the above-mentiQne^.C,aee» 
which must be deemed to be authomhtiv® 
as the Government chose to appe^lypa a 
question of principle, and their appe'al wa 

dismissed. , j 

I, accordingly, accept this reference and 

setting aside the order of conviction ana 

sentence acquit the accused of the offen 

with which he is charged, and direct mat 

the fine, if paid, be refunded. ^ ^ 

A. N. A* Re/crence, accepted. 




w * ** *^ 
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CALCUTTA HIGH COURT. 

Criminal Revision No. 763 op 1926. 

November 25, 1926. 

■ Present: —Mr. Justice Cuming and 
Mr. Justice Gregory. 

GOPAL KRISHNA SAHA and others — 

Accused—Petitioners 
versus 

■ MA.TI LAL SINGH— Complainant— 

Opposite Party. 

Cr. P. C. (Act V of 1898), ss. 8]^, 587 —Summons 
■ ease — Omission to state particulars of offence to ao- 
cused — Trial, legality of. 

Omission to comply with s. 242, Or. P. 0., which 
requires that in summons cases the particulars of the 
oifence shall be stated to an accused when he is 
brought before a Magistrate, is an illegality which 
vitiates the trial and not a mere irregularity which 
can be cured by s. 537, Or. P. C. 

Suhrahmania Aiyar v. King-Emperor (1), relied on. 

Rule against an order of the Deputy 
‘Magistrate, Barisal, dated the 7th June. 
1926. 

Mr. S. K. Sen and Babu Sures Chandra 
Taluqdar, for the Petitioners. 

Mr. N. Sen and Babu Asita Ranjan GhosSt 
ioT the Opposite Party. 

JUDGMENT. 

I Cumins:, J.—The Rule which was 
granted by my learned brothers Rankin 
and Mukerji, JJ., was argued before us on 
four grounds: — 

. (1) That the provisions of s. 242 were not 
complied with. 

(2) That no charge was drawn up and so 
accused waa prejudiced in his defence as 
the case was treated as a warrant case. 

(3) The provisions of 9.360 were not com¬ 
plied with. 

(4) An order under s. 522 was passed 
without notice to accused. 

4 

I propose to deal first of all with the first 
ground. 

The first point to be decided is what was 
procedure followed by the Magistrate. 
Did he treat the case as a summons case or 
a warrant case ? 

This is not easy to determine. Admitted¬ 
ly the Magistrate did not apply the provi¬ 
sions of 8. 242 and so it may be argued he 
treated the case as a warrant case. 

But he also drew up no formal charge 
from which it might be inferred that he 
dealt with the case as a summons case. 

An examination of the record, however, 
would show that the two sections under 
which summons was issued against the 
accused are summons cases and from thia 


I think we must hold that the case was’ 
treated as a summons c^e. ‘ 

T]^at being so, the provisions applicable 
t<^ a summons case would applv ThesA 
will be found in Chap. XX of the Cr. P. C. 

^ 'A '^ is one of the sections 

contained in the Chapter, provides that 
when the accused_a.ppear8 or is brought 
before the Magistrate, the particulars of the 
offence of which he is accused shall be 
stated to him, and he' shall - be asked if he 
has any cause to show why he should not 
be convicted; but it shall* not be necessary 
to frame a formal charge.’’ Admittedly 

this was not done and the first question 

to be determined is whether this omission 
13 an illegality or merely an irregularity 
curable by s. 537. ® ^ 

In the weH known case of Suhrahmania 
Aiyar V King Emperor (1) the Privy 
Council held that the disobedience to an 
express provision as to a mode of trial can¬ 
not be regarded as a mere irregularity 

• Such a disregard is obviously then an 
illegality. 

The question then to be decided is whe¬ 
ther the omission to state to the accused 
the particulars of the offence with which 
che 19 charged is an omission to comply 
with an express provision of the Code as 

*. i _ r I j , ■ ® to me that 

It 8 pat being^so, the. whole trial is 
vitiated, pe finding and sentence must, 
therefore be set aside and the accused 
person^ be ordered to be re-tried ThA 
order under 8. 522 Cr. P. C., must also 

p sepside. The fine, if paid, will be re- 
funded. 

Gregory, J.—I agree that the omission 
to comply with the provisions of s 242 

dure°"^^ ^ irregularity in p'roce- 

♦ ® summons case is to 
take the pea of the accused which has to 

decides whether he wdl Sed u^der 

s 243ors.244. Section 24; erpovvers ^^e 

Magistrate to convict on an ■ 

while s. 244 provides that if the off^ncTis 
not admitted, the evidence for the proLcu- 
tmn shall be taken. It is apparent 
tpt as the plea of the accused cannot be 

Ihe provisions of s 242^ 

the particulars of the offence are first atatlli 
to him and he is asked why he shouK 


(1) 25 .M. 61; 5 C 
Bom. L, 

Weir 281 


R sVu; 28^1, Ai‘ 257^ ^ L- J- 233; '3 

(P. 0.). ' “ P. C.-J, 237,- 2 
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be convicted^ the procedure under that 
section which is laid down in express terms, 
is a material and inseparable part of the 
jH'ocedure in the trial of a summons case, 

I agree that the Rule must be made ab¬ 
solute. 

'A. N. A. made absolute. 


LAHORE HIGH COURT. 

Ohiminal Appeal No. 949 op 1926. 

November 22, 1926. 

Present;—Mr. Justice Jai Lai. 

KHUDA DAD— Con vioT—A ppellant 

versus 

EMPEROR— Respondent. 

Penal Code (Act XLV of 1860), SOT-^Dacoity 

_ Deadly weapon tised by some alone^Constructive 

Ziability of others. 

■ It is only the offender who actually uses the deadly 
weapon that can be convicted under s. 397, 
penal Code, and the constructive liability of his com¬ 
panions does not arise under the section. 

Jlakia V. Emperor (1), followed. ' 

" Criminal appeal from an order of the 
Magistrate, First Clas^*, exercising enhanced 
powers under s. 30, Or. P. G., Rawalpindi, 
dated the 31st July, 1926. 

- Mr. Mukamad Tufail^ for the Appellant. 

Mr. S/cem, Government Advocate, for the 

Respondent. 

- JUDGMENT.— Khuda Dad, appel^nt, 
has been convicted under s. 397, Indian 
Penal Code, and sentenced to rigorous im¬ 
prisonment for seven years including three 
months' solitaiy confinement and a fine of 
Rs. 200. 

The Magistrate has found him guilty of 
having committed a dacoily at the house 
of Teja' Singh on the night between the 
24th and 25th December, 1925. It. has been 
found that there were 15 or 16 culprits 
and that some of them were armed with 
revolvers which were fired to frighten the 
villagers from coming to the rescue of Teja 
Bingh and that owing to Teja Singh not 
having given, information as to the wner^ 
abouts of cash in the house on the ground 
that he had spent it in the purchase of 
grain the dacoits were unable to obtain 
Ly I'lroperty except two gold earrings 
which were in the ears o£ Musammat Hiran 
l)evi wife of Teja Singh. It also appears 
that simple hurts were caused both to 
Teia Singh and Musammat Hiran Uevi. 

the above facts have been proved from 
the evidence of a large number of witnesses 
on the record and both Teja Smgh and 


Musammat Hiran. Devi have identified 
Khuda Dad as being the person who- .actu¬ 
ally took the earrings from Musamjnat 
Hiran Devi. These earrings were discover¬ 
ed during Police investigation from the 
bed of a has near the village Mator, a long 
distance from the village of Teja Sing^ 
on information given by the appellant. 

The facts of the information given by 
Khuda Dad and the recovery of earrings 
have been established by the reliable evi¬ 
dence. I have, therefore, no hesitation in 
holding that it has been established that 
Khuda Dad was one of the culprits who 
committed the dacoity in the house of Teja 
Singh. 

It is next contended by the learned Coun¬ 
sel for the appellant that Khuda Dad could 
not be convicted under s. 397, Indian Penal 
Code, as it has not been proved that he 
used any deadly weapon or caused grievous 
hurt to any of the inmates of the house or 
to any other person in the village. The 
learned Magistrate has convicted him under 
that section on the ground that some of 
the dacoits used revolvers in committing 
the dacoity. He has not b^n able to de¬ 
termine that it was Khuda Dad who used 
a revolver and, therefore, applying s. 37, 
Indian Penal Code, he has convicted Khdda 
Dad under s. 397, Indian Penal Code. Ih 
my opinion this section has no application 
to the facts of the present case. Section 
397 provides that if, at the time , of com¬ 
mitting dacoity, the offender inter alia useB 
any deadly weapon the imprisonment with 
which such ollender shall be punished 
shall not be less than seven years. lt» 
therefore, follows that it is only the offen¬ 
der who actually uses the deadly weapon 
that can be convicted under s. 397, Indian 
Penal Code, and that the constructive lia¬ 
bility of his companions in the crime does 
not arise under the section. This was the 
view taken by one of the learned Judges of 
this Court in Ilahia Iy, Emperor (1) audit 
clearly follows from the wording of s. 397. 

I hold, therefore, that the proper section 
with which the appellant should have been 
convicted was s. 395, Indian Penal Code, and 
accepting this appeal I alter the convic¬ 
tion to one under that section and reduce 
the sentence to five years’ rigorous impri¬ 
sonment including three mouths’ solitary 
confinement. 

R. L. Conviction altered. 

(1) 72 Ind. Caa. 517; 24 Cr. L. J. 405; A. I. E. 1924 
Lah 409. • . . 
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OUD^i CHIEF COURT. 

Criminal REFBaENCB No. 64 of 1926, 
December 16, 1926. 

Prestnt :—Mr. Justice King. 

MA.HA.DEO —Accused—Applicant 

versus 

EMPEROR— Opposite Party. 

Penal Code (Act XLV of 1860), s. 186 — Resistaiice 
to execution of time-barred warrant, whether offence 
—Person executing such wayrant, whether acts under 
lawful autho7'ity. 

When, the date fixed in a warrant of attachment has 
expired, the warrant is no longer in force and capable 
of execution, and if any person offers resistance to 
execution purporting to be made under the time- 
expired warrant, he is not guilty of an offence under 
8.186, Penal Code. 

Ananda ball Bfira V. Empress (1). Sheikh Naseerv. 
Emperor (2), Ahinash Chandra Aditija v, Ananda 
Chandra Pal (3) and Mohini Mohan Banerji v. 
Emperor (4), followed. 

Sabed Ali v. Emperor (5), distinguished. 

Case reported by the Additional Sessions 
Judge, Bahraich, under e. 436, Cr. P. C. 

Mr. H, K. Gkose, for the Crown. 

JUDGMENT. —This is a Reference 
from the learned Additional Sessions Judge 
of Bahraich' recommending that a convic¬ 
tion under s. 166, Indian Penal Code, should 
be set aside. The facts of the case are 
briefly as follows:— 

One Mahadeo is a tenant of the Piagpur 
Estate under the Court of Wards and his 
rent fell into arrears. The Manager of the 
Court of Wards moved the Deputy Com¬ 
missioner of Bahraich to have the arrears 
of rent recov'e-red under ss. 39 and 40 of 
the IT. P. Court of Wards Act as arrears 
of land revenue. The Deputy Commis¬ 
sioner issued an order on the 24th June, 
1926, that the arrears should be recovered 
from the defaulter by attachment and sale 
of his moveable property. On the 25th 
June, 1926, the Assistant Collector issued a 
warrant for the attachment and sale of the 
defaulter’s moveable property and it was 
specified in the warrant that the attach¬ 
ment should be made on or before the 
5th July, 1926. The kurk amin was ordered 
to execute the warrant but failed to attach 
the property before the date specified. He 
attempted to make an attachment on the 
29th of July, 1926, but the defaulter resisted 
the attachment whereupon the kurk amin 
reported the matter to the higher authori¬ 
ties with the result that the defaulter was 

and convicted under ss, 166 and 

Penal Code by a Magistrate of 
the Second Claes. • . 


A Magistrate of the First Class exercising 
the power of an Appellate Court has quash¬ 
ed the conviction and sentence under s. 
504, Indian Peoal Code, but has maintained 
them under s. 186, Indian Penal Code. 

The learned Additional Sessions Judge 
submits this Reference on the ground that 
the conviction under s. 186, Imdian Penal 
Code, cannot be sustained because the 
warrant of attachment was to be executed 
on or before 5th July, 1926, whereas the 
.kurk amin did not attempt to make the 
attachment until the 2dth iJuly, 1926, 
after the time fixed in the warrant had 
expired, so he was not acting under 
any legal authority, and the accused com¬ 
mitted no offence in resisting the kurk 
amin. I agree with the view taken by the 
learned Additional Sessions Judge who 
relies on the cases of Ananda Lull Bera v. 


Empress (1) and Sheikh Naseer v. Emperor 
(2). I have also studied rulings to the same 
-effect in Ahinash Chandra Aditya v Ananda 
Cjhandra Pal (3) and Mohini Mohaji Baner¬ 
ji V. Emperor (4). These cases establish 
the principle that when the date fixed in 
a warrant of attachment has expired then 
the warrant is no longer in force and cap¬ 
able of execution, and if any person offehs 
resistance to execution purporting to be 
made under the time-expired warrant thep. 
be is not guilty of any offence under s, 186, 
Indian Penal Code 

The Magistrate in his explanation has 
relied upon the case of Sabed Ali v. Em'^ 
peror (5) but, as the learned Additional 
Sessions Judge has pointed out, this ruling 
can clearly be distinguished because id 
that case the attachment was within the 
time fixed by the Court which issued the 
warrant although it was beyond the time 
fixed by the Nazir. 

In the present case the kurk amin sought 
to make an attachment after the expiry of 
the period fixed by the Court which issued 
the warrant, so he was not acting under 
any lawful authority. 

I, therefore, accept the Reference and set 
aside the conviction and sentence under e. 
186, Indian Penal Code. The accused is on 
bail, I direct that his bail-bond be dis- 

(1) 10 C. 18; 13 0. L. R. 209; 5 lud. Dec f.v a ') 

Cr ii 

(3) *31 0.424:lGr.L. J. 442. 


(5) 19 ind. Gas. 706; 
■p. W. N. 941. 


4tf 0. 849; 14 


Or. L. J. 274; 17 
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charged aad the . fine, if paid, shall be re 
funded. " 

u. u. Reference accepted. 
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LAHORE HIGH COURT* 

Gkiminal Case No, 1322 of 1926. 

■ Novemberi26,1926. 

Present :—Sir Shadi Lai, Kt,, Chief Justice. 
LSHAR DASS and otheks—Acccsed— ^ 

: Petition Bs« 

'' versus 

. U EMPEROR— Respondent. 

•, Pe,nal Code {Ac,t' XLV of 1S60), s. Removal of 
S>bstructiork from. property believed by accused to be 
own—Offence.’' 

The removal of an obstruction from property which, 
is believed ta be one's own does not constitute an 
■offence under 8. 420, Penal Code. 

Case.-reported by the Sessions Judge, 
Miauwali* with his No. 45 E of 25th August, 

« EACTS'—SardarDevindar Singh, a First 
Class^Magistrate, has sentenced Ishar-Dass, 
tiury^ Ram, Loka Ram and Rup Chand ap¬ 
plicants to a fine of Rs. 10 each under s. 426, 
Indian Penal Code, and further ordered 
that this fine should be paid to the com¬ 
plainants as compensation for the expenses 
incurred in conducting the case. Hence 
the application for revision. 

The facts found by the Magistrate 
are;—“There is a certain well named Chak 
Kotwalla in A6adi Deh of village Harnoli, 
and belongs to the complainants, who are 
co-sharers in the well. 

On the eastern side of Ahata Chah of this 
well there is an open space eleven karams 
wide extending up to a sm^ll lane which is 
six karams in width and across which there 
is a baithak of the accused. The open 
space had been in possession of no particular 
party and was commonly used by bothi 
situated as it is between the Chah and 
baithak either of the parties^ are anxious 
to lake its exclusive possession. And so 
the complainants taking an opportunity 
prepared a wall on the western, side of 
tiie above referred . lane to avoid all sorts 
of interference from the side of the 
accused. The,complainants erected the wall 
in a short interval themselves and without 
the assistance of any mason, etc., probably 
to avoid trouble from the accused. They 
raturally on learning this fact resented 
h, desired to demolish the wall, and actually 


did remove some bricks from its top. The 
complainants then resisted'in and brought 
the complaint. 

For the prosecution six other witnesses 
besides the five complainants have been 
examined who prove that the wall was 
undoubtedly erected by the conlplainants 
and that the accused caused mischief in 
trying to dismantle the same^ 

The accused, however, also in their turn 
allege that the wall was prepared by theqi 
and not by the complainants and they have 
produced five defence witnesses to corrobo¬ 
rate their statements. 

The evidence, however, is more convincl 
ing on the side of the complainants and 
the fact that there is no door in the wall 
opening into the lane, clearly established 
that it could never be made by the accused. 
Thus it is proved that the complainants pre¬ 
pared the wall which the accused wanted 
to remove. The proper course for the 
latter was to have the question of ownership, 
etc., of the space decided by some compe¬ 
tent Civil Court and not to have taken the 
law in their own hands. Thus under the 
circumstances and trivial nature of the 
offence, I order each of the accused to pay 
a fine of Rb. 10 or in default to suffer aimpld 
imprisonment for one week under s. 426; 
Indian Penal Code.- 

The case is submitted to the High .Court 
for revision of sentence under s. 438, Or, 
P, 0., for the reason that even on the facts 
found by the Magistrate no offence under 
8. 426, Indian Penal Code, had been com¬ 
mitted as the accused only remdyed 'an 
obstruction from the property which they 
believed to be their own and that ,by 
removing a few bricks from the wall they 
did not cause any wrongful loss to the 
complainants, vide High Court Prcceedingi 
SlstMay 1881 {!) and In re Aniel Grove (2), It 
is a very sound principle that parties should 
not be encouraged to resort to the Cri¬ 
minal Courts in cases in which the point at 
issue between them is one which can mors 
appropriately be decided by a Civil Court. It 
is, therefore, recommended that the sentence 
be quashed and fine refunded. The fine 
has been paid. 

ORDER. —The dispute between the 
parties relates to the ownership of a plot of 
land and should be decided by a Civil Court; 

1 agree with the learned Sessions Judge 
that the guilt of the accused has not beeQ 

. (1) 1 Weir 488. 

(2, nVeir'488 at p. 488. - • 
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established. Accordingly I'ac^e^Jt the re> 
Commendation made by him, and settiilg 
aside the convictions and the sentences, 1 
direct that the fines, if paid, be refunded 
to the accused. 

A. N. A. Conviction set aside. 


ill 
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ALLAHABAD HIGH COURT. 

'Ckiuinal Refsken'ce' No. 573 of 1926. 
j November 2,1926. 

Present.*—Mr, Justice Iqbal Ahmad. 

BHOORA AND others—Afplicants 

" versus 

TARA SINGH /nd another— 

Opposite Parties. ■ 

Cr. P. C. (Act V of Jt^08), ss. I3S, 137, 557—Nnmnce 
proceedvngs—-Magistrate's duty to recordt evidence-^ 
Decision on local inspection on consent, of parties, 
legality of—Consent of parties, whether confers 
juHsdiction—Substantive errors of law, whether cured 
by s. 537, Ci). P. C. 

The provisions of s. 137, Cr. P. C., are imperative 
and where a person^gainst whom a notice under b. 
133, Cr. P. C., A8 issued appears and shows cause, 
a Magistrate should record evidence on ' the matter 

in a summons case. Consent of parties 'trill not 
justify a Magistrate in ignoring the provisions of: s'. 
137, and vest him with jurisdiction to decide the 
'matter simply after a local iospection. 

Chandra Mondal v. Ham Mondal (1), followed. 

♦ The provisions of s. 537, Cr. P. C., are applicable 
merely to errors of procedure arising out of mere in¬ 
advertence and not to substantive errors of law. It 
has no application to cases where there has been a 
disregard of mandatory provisions of the Code. 

Criminal Reference made by the Addi¬ 
tions,! Sessions Judge, Meerut.' 

Mr. A. Sanyal, for the Applicants. ' 

Dr. K. N. KatjUy for the Opposite Parties. 

JUDGMENT.—This is a Reference 
under s. 438 of the Cr. P. C. by the learned 
Additional Sessions Judge of Meerut, ask¬ 
ing this Court to set aside the order dated 
the 15th of July, ly26, passed by a Magis¬ 
trate of the First Class in proceedings under 
b: 133 of the Cr. P. C., and to direct the 
learned MagistTate to proceed according 
to the provisions of s: 137 of the Cr. P. 0. 
The facts that have led to this Reference 
are shortly these. An application was filed 
by two persons Tara Singh and Balwant 
Bingh under s. 133 of the Cr. P. C. Notices 
were issued to the opposite parties, who 
were the applicants before the learned 
Sessions Judge. The opposite parties ap¬ 
peared and denied the allegation of the 
applicants that any encroachment had been 
piade by them on a public way. la short, 


they showed cause against the order_drawn 
up .by the learned Magistrate in accord¬ 
ance with the provisions of s. 133 of the 
Code. Nothing further appears to have 
been done in the case until the 7ih July. 
1926; oh which day the parties stated that 
they would be ready to abide by the deci¬ 
sion of the Court after the ColUrt had in¬ 
spected the locality. The learned Magis- 
.trate then inspected the locality and on 
the 15th July made his order absolute- 
Section 137 (1) provides that if cause is 
shown against the order under s. 133 “the 
Magistrate shall take evidence in the matttr 
as in a summons case.” The provisiors 
of 8. 137 are imperative and as in this 
case the learned Magistrate has notfollowe<l 
the procedure prescribed by that section 
his order is bad inlaw. "When theoppc- 
site party appeared before him and showed 
cause and when they alleged that what 

was claimed as a public pathway was not 
so, the learned- Magistrate should have 
recorded evidence on the mhtter of the 
Complaint as in‘a summons case. He wrs 
not justified in ignoring the clear provi- 
sloDs of B. 137 of the Code and in consent¬ 
ing to act, so to say, as an,arbitrator and 

to decichs the matter simply^ after a local 
inspection.. Consent of the parties or waiytr 
did not vest him; with a jurisdiction to 
proceed in the manner that he did. This 
was the view taken in the case of Chandra 
Mondal v. Ram Mandal (1). 

It has been argued, by Dr. Katju who 
has appeared to oppose this reference, thk 
the irfeguranty, if any, committed by the 
learned Magistrate is cured by a. 537 of 
the Cr. P. C., and that Tought not to in¬ 
terfere with the learned Magistrate’s order 
unless I am satisfied that the irregularity 
has occasioned a failure of justice It is 
to be noted that the provisions of s 537 
of the Code are applicable mereiv to 
errors of procedure arising out of mere 
inadvertence, and not to'substantive errors 
of law. Section 537 has no application to 
cases where there has been a d^isregard 6f 
the Mandatory provisions of the Code 

For the reasons given above 1 accept the 
Reference, set aside the order of the learned 

Magistrate, dated the 15th July. 1926 and 

dirwt that he should proceed to dispose 
of the case according to law. ^ 

Refererice -.’ vpfet/ ’ 

•' ■ 
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LAHORE HIGH COURT. 

CRIMINAL Appkal No. 1015 of 1926. 

November 29, 1926. 

Present: —Mr. Justice Dalip Singh, 

KHUSHDIL ANu anPtber—C oNVJCTs— 

Appellants 

versus 

EMPEROR— Respondent. 

Penal Code (.4cf XLV of 1860\ s. 7J, application of 
—Previous conviction not recent—Enhanced punish¬ 
ment. 

. A Court may decline to order enhanced punishment 
under s. 75, Penal Code, where a long period has 
elapsed since the previous conviction. 

Criminal appeal from an order of the 
Magistrate, First Class, exercising enhanced 
powers under 8. 30, Cr. P. 0., Jullundur, 
dated the 26th August, 192G. 

• Mr. L. jSaunc/e?’5,for the Appellants. 

JUDGMENT.— Khushdil and Ghulam 
RELsyl appellants have been sentenced under 
s, 457/75, Indian Penal Code, for breaking 
into the house of Aziz Din, Hub-Inspector, 
and stealing a belt and tinder as. 457/511, 
Indian Penal Code, for attempting to break 
into the house of Sharif on the same night. 
They have been sentenced to seven years* 
rigorous imprisonment each and also under 
8. 565, Cr. P. C., to report to the Police for 
five years. 

The facts as established by the prosecu¬ 
tion evidence are that Sharif, P. W. No. 2, 
woke up on hearing a noise and found the 
two appellants endeavouring to break into 
his house. He called certain of his neigh¬ 
bours and proceeded to try and catch them. 
He also went to the Sub-Inspector and there 
it was discovered that the Sub-Inspec¬ 
tor’s house had been broken into previous¬ 
ly and his property was lying scattered 
about. The appellants were finally arrested 
in a field in which they had concealed 
themselves. At the time of their arrest 
they seem to have offered some resistance 
and injured though slightly one Faqir 
Mohammad Constable. The appellants were 
found in possession of an ala nagab and a 
takwa respectively. Also Khushdil produced 
Ex. P-16, the belt of the Sub-Inspector, 
next morning from a field where it had been 
buried. 

The evidence of Sharif, Barkat Beg and 
ot hers leaves no doubt that these appellants 
were endeavouring to break into the house 
of Sharif. Counsel for the appellants con- 
liends that the evidence does not amount 
lio anything more than proof of preparation 
for burglary. Ido not see that where the' 
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appellants are found actually .endeavouri 
ing to break into a house how it can bo 
held that this was only a preparation and 
not an attempt. o. ■; 

I, therefore, consider that the accused 
have been rightly convicted under s. 457/511. 

As regards the burglary in the house of 
the Sub-Inspector the production of the 
belt by Khushdil in the circumstances of 
this case is sufficient to prove that he was 
one of the burglars and the fact that 
Ghulam Rasul was found in his association 
shortly afterwards endeavouring to break 
into the house of Sharif and the fact that 
Ghulam Rasul alone had an ala naqdb seem 
to point irresistibly to the inference that 
Ghulam Rasul was also the companion of 
Khushdil. I, therefore, consider that the 
appellants have been rightly convicted under 
8. 457. t 

There remains the question of sentence; 
I find that Ghulam Rasul has two 'previous 
convictions: one on 23rd April, 1913, under 
8. 38u, Indian Penal Code, and one on 2fird 
May, 1922, unders.411/75,IndianPenal Code 
Khushdil has the following previous edhi 
victioDs:— 

1. On 5th June, 1901, under s. 411, Indian 

Penal Code. 

2. On 22ad December, 1905, under s. 379, 

Indian Penal Code. '' 

3. On 11th April, 1908, under s. 379. 
Indian Penal Code. 

I do not consider, in view of the length 
of time that has elapsed in the caaei of 
Khushdil from his last conviction, th6t 
there is any need to apply s. 75-and I 
consider also in the case of Ghulam Rasul 
that though s. 75 might be applied there 
IS no reason to distinguish his case 
from that of Khushdil. I, therefore, apeepj 
the appeal to this extent that I reduce lb® 
sentence to five years* rigorous impriso^L- 
ment in each case and I further order 
that under s. 565, Cr. P. G.,-tho appellants 
should notify their residences as provided 
by law after release for a period of three 
years from the date of the expiration of 
their sentences. The appeal is otherwise dis¬ 
missed. , 

L. Appeal partly accepted. 

A. N, A, . - 

- yr 

j 
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BOMBAY HIGH COURT. 

Second Civil Appeal No. 655 of 1924, 

June 18, 

I Prestyit: —Mr. Justice Fawcett and 

Mr. Justice Madgavkar. 

BALA ANNA GCRAV— Plaintiff — 

Appellant 

versus 

AKUBAI BABU GCRAV and others 
—Defendants—Respondents. 

^ Hindu, Law — Adoption—Widow of co-parcener adopts 
ing while widow of another co-parcener is pregnant 
— Adoption, validity of—Sonin the womb, rights of. 

One of two co-parceners died leaving a pregnant 
widow. The other co-parcener died subsequently and 
his widow without his authority adopted a boy. The 
other widow gave birth to a son after the adoption: 

Held, that the adoption was void inasmuch as under 
Hindu Law a son is legally in existence not only 
from the date of his birth but also from the date of 
his conception, [p. 417, col. 2; p.-118, col. 2.] 

Second appeal from the decision of the 
Joint First Class Subordinate Judge, A. P., 
atSholapur, in Appeal No. 170 of 1921, con¬ 
firming the decreeof the Subordinate Judge, 
at Sangola, in Civil Suit No. 13Sof 1919. 

Mr. S. Y. Abhy'inkar, for the Appellant. 

Mr. S. li. VaruUkar, for the K'sspondent 

No. 1. 

JUDGMENT. 

Madgavkar, J,— The question in 
this appeal is whether the adoption of the 
plaintiff-appellant Bala by Tanubai, widow 
of Anna Gurav, entitles him to a share in 
the joint family property of Anna and his 
predeceased brother Babu. 

These two brothers formed a joint Hindu 
family. Babu died on October 22, 1918, 
leaving a widow Akubai enceinte. Anna 
died on November 4,1918, leaving a widow 
Tanubai. On February 27, 1919, Anna’s 
widow Tanubai adopted her brother, the 
plaintiff-appellant, without the consent of 
Babu’s widow Akubai, who gave birth, on 
April 1, 1919, to Krishna, defendant-re¬ 
spondent No. 1. The appellant sued Krishna 
for the joint property, alleging that the 
family was divided in status before Anna’s 
death and that Anna had given Tanubai 
authority to adopt. Krishna died pendente 
lite and is represented by his natural mother 
Akubai. Defendants-respondents Nos. 2 
and 3 were tenants. 

The lower Courts held, and in our opinion 
rightly, that the family was not divided in 
status and that Tanu had no authority from 
her husband, Anna, to adopt the plaintiff, 
and dismissed the suit. The plaintiff 
appeals. 

It is contended in appeal for the appel- 

27 


lant that even on these findings Tanu’s 
adoption of the plaintiff is valid in law. It 
is argued that Tanu was the widow of the 
last full owner Anna and had power to 
adoptlPayapa Akkapa Patelv. Appanna Cl)! 
notwithstanding the pregnancy of Akubai, 
and Krishna should be taken to be non¬ 
existent till he was actually born later. 
And we are asked to extend to a Hindu 
widow, even the widow of a co-parcener, the 
power of a Hindu father to adopt, notwith¬ 
standing the pregnancy of his wife, affirmed 
in Hanmant Ramchandra v. Bhimacharya 
( 2 ). 

The widow’s powers of adoption in the 
Maratha country, whence the present appeal 
comes, are larger than those in other parts 
of India; and reliance is placed on the 
observations of their Lordships of the Privy 
Council in Yadao v. Namdeo (3) and the 
observation of Shah J., in the recant Full 
Bench decision in Ishvar Dadu v. Gajabai 
Babaji (4). 

For the respondents it is argued that the 
right of a widow in a joint Hindu family 
is in this Presidency still subject to the 
limitations laid down in Ramji v. Gkaman 
(5) which was held by the Full Bench, in 
the recent case last referred to, not to have 
been overruled by Yadao v. Namdeo (3) and 
in Hindu Law as in other systems of juris¬ 
prudence, a son is legally in existence not 
merely from the date of his birth but also 
from the date of his conception. If so, not 
Anna, but Krishna in the womb was the 
last male holder and Anna's widow Tanu 
had no legal power to adopt the appellant. 

The question for decision is not a hypo¬ 
thetical question as to the validity of the 
adoption of the appellant by Tanubai, if 
the other widow Akubai had not been 
enceinte or had given birth to a girl; but is 
whether Tanu’s adoption of the appellant 
without authority from her deceased hus¬ 
band Anna and without the consent of the 
other widow Akubai and though Akubai’s 
son Krishna was in the womb, is valid so 
as to entitle the appellant to a share in the 
joint family property. 

(1) 23 B. 327; 12 Ind.Lec.(N. s.) 217 

(2; 12 B. 103; 12Ind. Jur. 274; 6 Ind. Dec. (v a) 

SOD. ' 


w* AAASi. \^a9, 1. 


C. W. N. 393; 42 

iu. L. J. 219; lo L. W. 565; 20 A. L. J 481- 49 0 1- 

A. I. R. 1922 P.C. 216 (P. 0.). *'• 4y o. 1, 

(4) 96 Ind. Gas. 712; 28 Bora. L R 7S2- A r D 
1926 Bom. 435; 50 B. 468 (P B ) ’ * 

(f! B.®. ® 587: 3 Ind, De_’.(N,8.) 78/ 
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To this question the answer is, in my 
opinion, in the negative. No text or author¬ 
ity is shown in favour of the validity of 
such an adoption. Its validity could only 
rest on Anna’s being the last full owner, if 
he were one. But he was not, unless 
Akubai’s child had proved to be a girl and 
not, as it turned out, a boy. There is no 
authority for the proposition that either 
in a case such as the present, or broadly 
and in general, Hindu Law treats a child 
in the vtomh as non-existent. On the con¬ 
trary, a gift to an infant in the womb is 
valid in Hindu Law: JutendramohanTagore 
y.Ganendramohun Tagore ((}). An alienation 
by a father made, while the joint son is in 
the womb, can be successfully contested by 
the latter after his birth, implying that his 
co-parcener’s rights commence from con¬ 
ception: Sabapathi v. Somasundaram (7). 
And the provisions of a Will made by an 
uncle, while his joint nephew is in the womb, 
can be defeated by the birth of the latter- 
necessitating a similar implication: Bacho 
V. Mankoribai (8). 

The general rule in most systems of 
jurisprudence, and particularly in cases of 
succession and inheritance, is exactly the 
contrary and treats infants en ventre sa 
mere as existing: “An infant en verjtre sa 
me?’e...is supposed in law to be born for 
many purposes. It is capable of having 
a legacy, or a surrender of a copyhold 
estate, made to it. It may have a guar¬ 
dian assigned to it; and it is enabled to 
have an estate limited to its use, and to 
take afterwards by such limitation, as if it 
were then actually born” (Blackstone Com. 
Vol. 1, 130, 18th Edn.). The English Law 
follows in this respect the Roman Law, 
which allowed even the appointment of a 
curator ventris to look after infants in the 
womb: see also In re Wilmers Trusts^ 
Moore v. Wingfield (9). 

Into the general question of the widow’s 
duty to adopt from pious motives and her 
inherent right corresponding, I do not 
think it necessary to enter. The right of 
a widow in a joint Hindu family from the 
Maratha country is still subject to the 


(6; 9 H. L. R. 377; 18 W, R. 359; I. A. Sup. Vol. 

4" fP- C.;. , ^ . 

(7) 10 iM. 70; 2 M. L. J. 244; 5 Ind. Dec. (k. e.) 
700. 

(8) 31 B. 373; 9 Bom. L. R. G46: 11 C. W. N. 769; 
10 C L J. 1; 17 M. L. J. 343; 2 M. L. T. 295; 34 I. A. 
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' (RX3) 72 L. J. Cb. 378; (1903) 1 Ch. 874; 51 W. 

C. 395; 88 L. T. 379. 


limitations in Ramji v. Ghamdn (5) accord¬ 
ing to the view of the majority of the Full 
Bench in Ishvar Dadu v. Gajabai Babaji 
(4) which held that Ramji v. Gkaman (6) 
has not been overruled by Yadao v. Nam- 
deo (3). I have detailed my reasons for 
that view in my judgment in the Full 
Bench decision. Shah, J.’s: judgment is to 
the same effect, and 1 cannot find anything 
in it to uphold the contention of the present 
appellant. 

For these reasons, I am of opinion, that 
Krishna was in law a co-parcener from the 
date of his conception and that the adop¬ 
tion of the appellant by Krishna’s aunt 
Tanubai, while Krishna was in the womb, 
without the authority of her husband Anna 
was not valid, and gave the appellant no 
interest in the joint family property. The 
appeal fails and I would dismiss it with 
cosis. 

Fawcett, J.— I agree. 

A. N. A. Appeal dismissed. 


RANGOON HIGH COURT. 

Civil Miscellaneous APi*EAL No. 198 

OF 1925. 

August 9,1926. 

Present;—Sir Guy Rutledge, Kt., Chief 
Justice, and Mr. Justice Carr. 
ABDUL SAT TAR and others—Plaintiffs 

Appellants 

versus 

CHI DOE RHI— Defendant— 

Respondent. 

C. P, C. (Act V of 190S), 8. It7, scope of—Dispute 
between parties arrayed on the same side, whether falls 
within 8. Jt7. 

Section 47, C. P. C., is not confined in its operation 
to questions relating to the execution, discharge or 
satisfaction of the deci'ee which arise between parties 
who are opposed to each other in the suit as the 
plaintiff or his representative-in-interest on the one 
side and the defendant or his representative-in-interest 
on the other, but applies also to such disputes be¬ 
tween parties arrayed on the same side. [p. 419, col. 2.] 

Thoppai Vtdaviasa Aiyar v. Madura Hindu Sabha 
Nidhi Co., Ltd. (3), relied on. 

liaynor v. Mussoorie Bank, Ltd. (1), dissented 
from. 

Mr. Lambert, for the Appellants. 

Mr. Kyaw Htoon, for the Respondent. 

JUDGMENT.— In Civil Regular Suit 
No. 1 of 1922, one Abdul Rahman and 
eight others sued the heirs and legal re¬ 
presentatives of one HlaThaw for redemp¬ 
tion of certain lands in Rathedaung, which 
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had been mortgaged, and, in that suit, he 
joined the first appellant and Nyo Tun 
Aung as 6th and 7th defendants as pur¬ 
chasers of the lands from some of the heirs 
of the mortgagee and as being in pos¬ 
session. 

It appears that the original mortgagee, 
Hla Thaw, died about 1917 leaving as heirs 
Mj San Hla Pru, widow, Aung Gyaw Pru, 
son, and Chi Doe Rhi son. Defendants 
one to four are the heirs of Aung Gyaw 
Pru, and Chi Doe Rhi is the 5th defend¬ 
ant. The 5th defendant does not appear 
to have filed a written statement, but he 
was represented at the trial and was wit¬ 
ness No. 1 for the defence. He also acted 
as agent for the 1st defendant, his bro¬ 
ther’s widow. On the 5th July 1922, the 
District Court passed judgment giving a 
preliminary decree in favour of the plaint¬ 
iffs for redemption as under the original 
mortgages. The decree, which is dated 
the 25th July, 1922, fixed the redemption 
sum for principal and interest at Rs 5,451-8-0 
and a final decree was passed on the 8th 
October, 1924, as the redemption money 
was duly deposited in ('lourt. On the 1st 
April, 1925, the present appellant peti¬ 
tioned the Court to have the redemption 
money paid out to them stating that the 
1st to 4th defendants had sold their 
right, title and interest in the suit lands 
to them and that the 5th defendant, Chi 
Doe Rhi (the present respondent), had no 
right, title or interest in the suit lands as 
he had previously got his share at the par¬ 
tition of Hla Thaw's estate. The respond¬ 
ent objected on the ground that the 
money deposited belonged to his father’s 
estate and, as his mother is dead, the estate 
is to be divided equally between his two 
sons, and that, as the appellants purchased 
the lands from the legal representatives 
of his brother, Aung Gyaw Pru, they can 
only claim half. 

By the _ order appealed from the District 
Judge dismissed the application on the 
ground^ that the question arising should 
be decided in a regular suit. The ques¬ 
tion for our decision is whether the ques¬ 
tion comes under 8. 47 of the C. P. 0. If 
ifc_ does, then, whether convenient or other¬ 
wise the Court executing the decree must 

determine the question, and a separate suit 
18 barred. 

It was^ not seriously disputed by re¬ 
spondent s Advocate that the question would 
come under the words “relating to the 


execution, discharge or satisfaction of the 
decree;” and we are of opinion that the 
payment of the money deposited in Court 
in discharge of the decree by the Court to 
the party entitled to receive it must be 
considered a question relating to the satic- 
faction of the decree. But it has been 
urged Oil behalf of the respondent that 
the question must be one between parties 
who were opposed to each other in the main 
suit as the plaintiff or his representative- 
in-interest on the one side and the defend¬ 
ant or his representative in-interest on 
the other side ; and reliance is placed on 
certain observations by a Bench of the 
. Allahabad High Court in Raynor v. Mvs~ 
soorie Bank, Ltd. (1;. On page 686*, the 
learned Judges remarked : “It is sufficient 
here to observe. that an application cog¬ 
nizable under that section must be an ap¬ 
plication between the parties, that is to 
say, between the parties arrayed against 
each other as decree-holder of the one part, 
and judgment-debtors or their represen¬ 
tatives of the other.” In our opinion 
this remark was obiter dictum and not 
necessary for the decision in that case be¬ 
cause Goodall was not a party to the 
suit at all but alleged that he was the 
purchaser for value from Raynor, the judg¬ 
ment-debtor. Most of the other cases cited, 
such as Maganlal Mulji v. Doshi Mulji 
Bhaichand (2) do not touch the question 
before us but are whether a person, not a 
party to the suit, can be regarded as a 
representative of the party. If the Legis¬ 
lature had intended any restrictive mean¬ 
ing to be imposed upon the words “parties 
to the suit,” we would have expected this 
meaning to be clearly expressed. 

A similar question came up for argu¬ 
ment before a Bench of the Madras High 
Court in the case of Thoppai Vedaviasa 
Aiyar v. Madura Hindu Sabha Nidki Co., 
Ltd.CS) in which the learned Judges refer¬ 
red to Raynor's case (1) and certain others 
and observed : “But although these cases 
do contain language susceptible of an inter¬ 
pretation, which may support the appellant’s 

argument, that argument was not what was 
being considered by the learned Judges. 
For in each of these cases the matter under 

7 A. 681; A. W. N. (1885) 204; 4 Ind. Dec. (n-. g,) 

(2) 25 B. 631; 3 Bom. L. R. 255. 

(3) 77 Ind. Cas. 14b; 45 M. L. .1. 478; 18 1. 31! 

(1923) M. W. N. 662; A. I. R, 1924 Mad . 3G5. 
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consideration was in dispute between a 
judgment-debtor and his representative or 
a person on whom his interest had in some 
way devolved and not (as here) between 
two judgment-debtors, whose interests were 
absolutely independent. It is in our opin¬ 
ion clear on principle that no such rule as 
‘the 8Lh respondent’s learned Vakil con- 
■tends for can be laid down. In the case 
for instance of a partition suit the judg- 
rhent-debtors may very well find their 
interests opposed when delivery is attempt¬ 
ed, although up to the final decree they 
■ bad no'cause for complaint against each 
other and similarly, in administrative or 
partnership suits. We can see no reason 
for acceding to the suggestion that we 
should limit the scope of si -47 in the way 
suggested; when to do so would exclude 
from its purview the decision of many of 
the'questions, which must inevitably arise 
only after the. decree and when the result 
would be to frustrate th^ object of the 
section recognised by the Privy Council in 
Prosunno Kumar Sanyal x. Kali Das 
Sanyal (4) viz., the cheap and speedysettle- 
tnent^of all disputes at the stage of execu¬ 
tion." 

‘With this statement we find ourselves m 
respectful agreement. No doubt, in that 
case the question wa’s as to the order in 
which items of property were to be sold 
in execution of a decree on a mortgage, 
but the principle there laid down is equally 
applicable, in our opinion, to the present 
caM where the question is as to who is 
entitled to the proceeds of the mortgage- 
decree. For these reasons we are of opin¬ 
ion that the appellants’ application fell 
within s. 47, C. P. C. The appeal must 
consequently be allowed with costs: Advo¬ 
cate’s fee five gold mohurs. The order of 
the District Court is set aside and the case 
is remanded to that Court for hearing and 
determination of the question in issue. 

i N. A. Case remanded. 

Hj 19 C. 683; 19 I. A. 166; 6 Sar. F. 0, J. 209; 9 Ind. 
Dec; (N. s,) 898 (P. C'.). 


LAHORE HIGH COURTi 

Miscellaneous Second Civil Appeal •, 

No. 1097 OF 1926. 

October 11,1926. '• 

' Present: —Mr. Justice Coldstream. 

NAZIR HUSSAIN— Defendant- 

Appellant 

versus 

NATHU— Plaintiff—Respondent. • 
C. P. C. (Act V of 1908\ 0. XXin, r. 1 —Withdrawal 
of suit with liberty to bring fresh suit on payment of 
cos( 5 —Failure to pay costs, effect of—Fresh «ttf, whtr 
thcr maintainable—Courts, duty of. ; 

Where a Court allows the withdrawal of a suit wita 
liberty to bring a fresh suit on payment of CQsts to 
the defendant but neither makes^ the payment of 
costs a condition precedent to the institution ^ the 
suit nor fixes a time for payment thereof, a fresh suit 
filed without paying costs is not bad at initio but 
be entertained if costs are paid before it comes on.for 
trial, [p. 421, cols. 1 <& 2.] • • 

(Case-law referred to.] 

It is important that Courts, when giving permi^ 
sion to withdraw with liberty to bring a fresh suit, 
should pass an order limiting the lime within whicn 
costs are to be paid and should direct that on failure 
to pay within that time the original suit will stan? 
dismissed with costs, [p. 421, col. 2.] 

Miscellaneous second appeal from 
order of the District Judge, Sialkot, dated 
the 10th February, 1926, reversing tl^t-ol 
the Subordinate Judge, Second Class, 
Sialkot, dated the 10th November, 1925. 
Chaudhri Zafarulla Khan, for the AppGl' 

lant. , T. A 

Mr. Muhammad Monir, for the Respontt- 

ent. 


JUDGMENT.— The plaintiff-respond¬ 
ent brought a suit against the defendantr 
appellant. On the 11th June, 1925 , the 
Court passed an order allowing him to 
withdraw the suit “and to bring a 
suit provided he pays Rs. 20 costs to the 

defendant" Without paying any costs the 

plaintiff instituted the fresh suit 5 days 
later. No objection was taken by the 

defendant until the case came on for hear¬ 
ing of evidence, on which date an 
tion was accepted by the Court 
dismissed the suit with costs. The 
iff appealed and on 10th February, ly^v, 
the learned District Judge of Sialkot, ac¬ 
cepting the appeal remanded the 
re-decision on the merits under 0. XD1> ^ 
23 of the C. P. G., the plaintiff to pay th« 
costs in the first hearing. ^ * 

Against this order of the District J^“o. 

the defendant has instituted the press 

appeal in which the only point 

sion is whether in the circumstances tfi 

second suit ought to be allowed to 
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wao acgaas tha ap¬ 
peal relies oa th.e raliags oE the Madras 
High Oburfc published as Rohzrt Fisohe.r 
V. Ndgappa Uiidaly (1), Suhdl Chandra, 
yr.yUosaraf Ali (2) a.Tid_ Goolapudi 5e- 
shdyya v. Nadendla Subhiah (3). The 
first of these decided ia 1909 deals 
with a case in which permission to 
withdraw had been granted on condition 
that costs were paid within a certain date 
and decided that as costs had^not been paid 
within the period fixed the suit was barred. 
In. 1917 this rule was followed by the 
Calcutta Court in Subal Chandra v.Mosaraf 
Ali (2) in a case in which the wording of 
the order granting permission to bring a 
fresh suit was found to mean clearly that 
the payment of costs was to be a condi¬ 
tion precedent to the filing of a fresh suit. 
In Goolapudi Seshayya v. Nadendla Subhiah 
(3), decided in 1924, a Single Bench of the 
Madras Court has apparently held that 
where an order of payment of costs was 
passed under the provisions of r. 1 ( 2 ) (6) 
of 0. XXni of the C. P. C., no fresh suit 
can be entertained until the costs have 
been paid whether the order fixed a date 
for payment or so worded its order as to 
leave it doubtful whether payment of costs 
\yas to be a condition precedent to the 
institution of the suit or not. It is to be 
toted that in the case dealt with by that 
judgment the fresh suit had been wholly 
tried and decreed without payment of the 
costs ordered. 

The Calcutta Court has, however, dis¬ 
tinguished between cases where the order 
of costs clearly made the payment of costs 
a condition precedent to the institu¬ 
tion of a fresh suit or fixed a period for 
payment and case where payment of costs 
before institution or within a period 
was not definitely directed. The earliest 
of its rulings cited for the respondent 
Abdul Aziz Molla v. Ebrahim Molla (4) dealt 
with a case in which the circumstances 
appear to have been very similar, as re¬ 
gards the point under discussion, to those 
of the present case and the Court there 
held that the fresh suit was not bad ab 
initiOf but could be entertained if costs 
were paid before the suit came on for trial 

(1) 5 Ind. Cas. 288; 33 M. 258; 7 M. L. T. 226. 

(2) 38 lad. Cas. 476. 

^99; 20 L. W. 612; 47 M. L. J. 616- 
Cj92t) M. W. N. 887; A. I. R. 1921 Mad. 877; 35 U. L. 

\i) *31 C. 965. 


(In . the -present ease the, ^objection-that 
costs were not paid was. ^not raised until 
before evidence was heard and it was then 

• , « j 

pleaded for the plaintiff that he was ready 
to pay costs then). The ruling was .followed 
by Division Benches of the same Court in 
GopiLalv. Naggu Lai (5) and Sadhu Charan 
Tewariy. Baikun^ha Nath -^adoM. ^6). In 
Subal Chandra v. Mosaraf Ali (2) the 
Calcutta Court pointed out that the. ques¬ 
tion whether a fresh suit can or cannot be 
instituted before costs ordered under 
O. XXIII, r. 1 are paid turns solely upon 
the construction of the order passed under 
that rule. It held that in that case it 
construed the order to meau that pay¬ 
ment of costs was a condition precedent 
to the institution of a fresh suit. In spite 
of its previous rulings the Madras Court 
apparently expressed in Dasarthy Naidu 
v- Palala Kumaramull (7) their approval of 
the line adopted by the Calcutta Court in 
such cases. 

I think that the learned District Judge 
was right in following the Calcutta ruling 
and in construing as he did the order 
passed in this case under O. XXIII, r. 1, 
C. P. C., and I dismiss this appeal with 
costs accordingly. 

As pointed out by the Calcutta and 
Patna Courts in Sadhu Charan Tcioari v, 
Baikuntha Nath Madak (G) and Kuldip 
Singh v. Kuldip Chowdhuri (8) respectively 
much difficulty is given to the Courts by 
the incompleteness of orders passed under 
O. XXIH, r. J. It is important that Courts 
when giving permission to withdraw with 
liberty to bring a fresh suit should pass 
an order limiting the time within which 
costs are to be paid and should direct 
that on failure to pay within that time 
the original suit is dismissed with costs. 

L- Appzal dismissed. 

^^ 0 ) 10 Ind. Cds. 6; U C. L. J. 105; 15 C. W. N. 
(6) 23 Ind. Cas. 210; 19 G. L. J. 529. 

42r^2t m“l ’’ 

(8J 44 lad. Cis. 79; 3 P. L. J, 63; 4 P. L. W. 131. 
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NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Civil Revision No. 144-B of 1925. 
August 16,1926. 

Present: — Mr. Kinkhede, A. J. C. 

EMPEROR— Applicant 
versus 

GULABRAI HARDAYAL— 
Non-Applicant. 

Bc/’ar Municipal Laws of 1886, s. 1,1 (1) A (b )— 
Basim Municipality — Tax on cotton bales and bojas 
-^Hyderabad Residency Order No. 112 —Dhande patti 
—Maximum of Rs. 500, whether a^ects tax on bales 
and bojas. 

The maximum of Rs. 500 fixed by proviso 1 tor. 1 
of the Residency Order No. 112 of 1899 is not appli¬ 
cable to the new tax imposed under Notification 
No. 456 of 1913, by the Municipality of Basim, on the 
ginning and pressing of cotton within the limits of 
the Municipality, [p. 424, col. 1.] 

Reference made by the Deputy Commis¬ 
sioner, Akola, to Judicial Commissioner’s 
Court under s. 83 (2), C. P. Municipalities 
Act, 1922. 

Mr. M. B. Niyogiy for the Applicant. 

Mr. A. V. Kkare, for the Non-Applicant. 
ORDER. —This is a Reference made by 
the Deputy Commissioner, Akola, under s. 83 
(2) of the C. P. Municipalities Act (Act II of 
1922), as applied to Berar by Notification 
No. 58-1 dated the 22nd January, 1924, of 
the Government of India Foreign and 
Political Department of the Governor 
General-in-Council. It arises out of an appeal 
preferred by non-applicant Gurupratap- 
singh proprietor of Gulabrai Hardayal Gin¬ 
ning and Pressing Factory, Basim. I may 
hrielly state the circumstances which 
necessitated this reference. 

Within the limits of the Municipal Com¬ 
mittee of Basim the non-applicant has a 
Ginning and Pressing Factory. A tax on 
])rofessions and trades was imposed by the 
hlunicipal Committee under the authority 
of the Residency Order No. 112, dated 18th 
March, 1899, under s. 41, sub s. 1-A(6) of the 
Berar Municipal Law of 1886, with effect 
from 1st April, 1899, on all traders practis¬ 
ing their calling within the Municipality. 
Consequently the non-applicant’s income 
from all trades including the trade of 
ginning andpreseingcotton became taxable 
under the said order. By proviso 1 of r. 1 
of Uiesaid Order Rs. 50U per annum was fixed 
as the maximum tax leviable from a trader. 
By provisos 2, 3 and 4 certain deductions 
and exclusions were ordered but with them 
we are not concerned for the purposes of 
the present reference. 

In the year 1913 the same Municipality, 


[99 L 0 . mi] 

■with the previous sanction of the Chief’ 
Commissioner conveyed by Notification 
No. 456, dated the 29th April, 1913, directed 
the imposition with effect from Ist April, - 
19l3, of anew tax on the ginning and press¬ 
ing of cotton, under s. 41 (1) A (6) of the ' 
Berar Municipal Law of 1886 to be levied 
from all persons carrying on "within the 
limits of the Basim Municipality the trade 
of ginning of cotton and pressing of the 
same into bales. This new tax was levied 
on the outturn of the factory and is locally 
known as tax on bales and bojas, whereas 
the old tax is known as a tax on profession 
and trades technically called dhande 'paiti. 
When this new tax was imposed the 
Municipality with the sanction of the Chief 
Commissioner exempted so much of the 
income of a trader as was taxable under 
the tax on ginning and pressing of cotton 
from the old tax on profession and trades. 
This evidently was for avoiding double 
taxation of the same income under several 
heads. There was some change in the rates 
to be levied with effect from 1st April, 1924, 
as the result of subsequent resolutions and 
notifications. 

For the year 1924-25 the non-applicant 
had to pay (1) Rs. 90 on account of the tax 
on profession and trade leviable under the 
Residency Order No. 112, dated 18th March, 
1899, and (2) Rs. 1,057 on account of the 
tax on ginning' and pressing of cotton 
under the Notification No. 456, dated 29th 
April, 1913. These payments which amount¬ 
ed to Rs. 1,147 were made by him under 
protest. He, therefore, applied for a refund 
of Rs. 647 to the Municipal Committee on 
the ground that the maximum of Rs. 500 
fixed by proviso 1 to r. 1 of the Residency 
Order No. 112, dated 18th March, 1899, was 
applicable to the new tax imposed under 
Notification No. 456, dated 29th April, 
1913, also. The application was rejected 
by the Municipal Committee by an order 
dated 29th June, 1925. The non-applicant 
went up in appeal to the Deputy Commis¬ 
sioner under a. 83 of Act II of 1922 as 
applied to Berar. When the matter came 

up forbearing before the Deputy Commis¬ 
sioner he called upon the Municipal Com¬ 
mittee to show cause why the refund asked 
for should not be ordered to be made. 
After hearing the arguments he apparently 

thought that the matter was not clear and 

he entertained reasonable doubt and has 
consequently referred the point of the 
applicability of the limit of the maximum 


EMPEROR V. CriiABRAI HARDAYAL. 


[991. 0. 1927] BMPBROR V, GULABHAIHARDATAL. 423 S 


tax, of Rs. 500 to the new tax for the deci¬ 
sion of this Court. 

Very elaborate arguments have been 
addressed at the Bar before me. It will be 
noticed that the non-applicant does not deny 
his liability to be taxed separately under 
the Residency Order No. 112 of 1899 and 
the Notification No. 456 of 1913 as amended 
by Notification No. 1609-784 VIII of 1923. 
His case before the Deputy Commissioner 
was a simple one, namely, that the Noti¬ 
fication by which the new tax was levied 
must be read subject to proviso 1 of r. 1 
of the Hyderabad Residency Order No. 112 
of 1899, whereas the contention of the 
Municipal Committee was that proviso 1 
to r. 1 of the Residency Order does not 
apply to the new tax imposed by the Noti¬ 
fication of 1913 in the absence of express 
words to that effect. In my opinion the 
contention of the Municipal Committee is 
correct. There is nothing in the Notifica¬ 
tion No. 456 of 1913 which leads me to 
think that the Municipal Committee in¬ 
tended to incorporate into it the limit 
fixed by the let proviso to r. 1 of the 
Residency Order No. 112 of 1899. Where 
it is clear that the object of the Noti¬ 
fication imposing the new tax was to 
secure increased income by taking as the 
basis for the taxation the total outturn of 
a ginning or pressing factory instead of its 
profits one cannot impute to the Municipal 
Committee in the absence of express words 
to that effect an intention to import into 
it any limitations as to the maximum tax 
so leviable. 

While applying Act II of 1922 to Berar 
Bub-ss, (6) and (7) were added to s. 66 of 
the Act by the Government of India’s 
aforesaid Notification No. 58-1. dated 22nd 
January, 1924. Sub-section (6) directs that 
any tax imposed in a Municipality before the 
date on which this Act comes into force 
shall continue in operation notwithstand¬ 
ing that it is not a tax specified in sub- 
8.(1) andsub-s. (7) says that the amount 
or rate of a tax to which sub-s. (6) applies 
may not be varied by the Municipal Com¬ 
mittee. Section 66 of Act II of 1922 so 
amended now takes the place of old s. 41 
of the Berar Municipal Law of 1886 and 
we must, therefore, look to the new sec¬ 
tion for determining the question under 
reference and not to the old s. 41. All 
taxes levied by the Municipalities in Berar 
whether they be specified under sub-s. (1) 
of 8. 66 or not must by virtue of sub-8.6 


be deemed to be legally and separately 
leviable by them. I am not at all impressed 
by the argument of the non-applicant 
based upon the use of the singular ‘a tax’ 
in 8. 66 U) els. (a) to (d) and (/i) to (p) of 
Act IE of 1922 in view of sub-s. (6) added 
by the Government of India while extend¬ 
ing the Act to Berar. Moreover, there is 
nothing in the section to prevent the 
Municipal Committees taxing every calling, 
trade, profession etc., separately. 

Sub-section (2) of s. 66 of the said Act fur¬ 
ther shows that the Local Government may 
regulate the imposition of taxes and impose 
maximum amounts or rates for any tax. 
The position, therefore, is this. We have 
now (1) a general tax on professions and 
trades levied under Hyderabad Residency 
Order No. 112 of 1899 fixing Rs. 500 as the 
maximum amount by operation of proviso 
1 to its r. No. 1, and (2) a special tax 
on ginning and pressing of cotton where 
no such maximum is expressly fixed. By 
exempting so such of the income of a 
trader as is assessable to the special tax on 
ginning and pressing of cotton from pay¬ 
ment of the general tax on professions 
and trades, the Municipal Committee must 
be deemed to have abolished the general 
tax to that extent with the sanction of the 
Local Government as required by law. 
This shows that the Municipal Committee 
wanted to give a limited concession only 
and did not think it proper to incorporate 
in the Notification imposing the special 
tax any further concessions by fixing the 
limit of the maximum of Rs. 500 which 
applied to the old general tax, nor was the 
permission of the Local Government sought 
to make the special tax also subject to the 
same proviso as the general tax. Moreover, 
sub-s. (7) gives the Committee no power to 
vary the amount or rate of the tax to say 
that the special tax is subject to the 
maximum of Rs. 500 tantamounts to vary¬ 
ing the amount of the tax. 

To my mind the basis of taxation under 
the Residency Order No. 112 of 1899 was 
fuadamentally different from the basis taken 
from the imposition of the special tax on 
ginning and pressing of cotton. In one 
the tax is to be levied on the net profits of 
the profession in the other it ie to be 
calculated on the outturn of 6oja6'and bales 
of cotton ginned or pressed in aav factur\^ 
ofths trader. The evident object was lo 
realize larger income from the 
special tax than was made fronj the geri.o-ui 
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tax. The new special tax made no allow¬ 
ance for any deductions on account of 
losses etc., as the former general tax did. The 
experience of the Municipality apparently 
was that it was cheated out of its income 
by the traders’ pleas of losses being in 
excess of their profits in the several pro¬ 
fessions or callings they practised including 
one of ginning and pressing cotton with¬ 
in the limits of the Municipality and the 
Municipality wanted to provide a remedy 
against the same. This circumstance also 
negatives the application of the maximum 
limit to the special tax. 

For the above reasons my decision on the 
Reference is that the operation of the 
Notification No. 456, dated 29th April, 1913, 
is not subject to the maximum of Rs. 500 
imposed by proviso 1 to r. 1 of the 
Hyderabad Residency Order No. 112, dated 
the I8th March, 1899, and that the non-appli¬ 
cant is not entitled to claim a refund of 
Rs. 647 from the Municipal Committee. The 
papers be returned with a copy of this 
order. 

G. R. D. 

Reference answered accordingly. 


ALLAHABAD HIGH COURT. 

SacoND Civil Appeal No. 17 op 1924. 

November 9, 1926. 

Present . —Mr. Justice Dalai and 
Mr. Justice Pullan. 

IBRAHIM and ANOTfUCR—D ependants— 

APFBLL'.N’TS 

versus 

Lala JAGDISH PRASAD— PLAiNriFF— 

Respondent. 

LimitatioTi Act (l^of 190S), s. 20-}(ort{}agc-Co- 
viirlgatj^yrs—Payment by one co-mortgagor, whether cx- 
tends Umitation against all. 

IS.icli co-mortgagor is liable for tin entire debt 
sscured bv the mortgage and, therefore, a payment 
1 , 3 ' one o’f tlie mortgagors which falls within tlie 
provisions of s. 20 of the Limitation Act operates to 
exten'l the period of limitation against all of them. [p. 
421. col. 2.] 

Second appeal against a decree of the 
Additional Subordinate Judge, Saharan- 
pur, dated the 9th October, 1923. 

Mr. M. A. AzizAoT the Appellants. 

Mr. Haribans Sakai, for the Respondent. 

JUDGMENT.—The plaintiff in this 
suit claims to recover a certain amount of 

money due on a mortgage-deed executed by 


one Ashraf Ali^ and the question we have to . 
decide is whether this suit is or is not with¬ 
in time. There is on the back of the mort¬ 
gage-deed an endorsement purporting to, 
have been made by Ibrahim son of Ashraf 
Ali, which, if it is genuine, would appear to 
bring the suit within time. The Court 
of first instance found that the endorsement 
was auspicious and dismissed the suit but- 
this finding was reversed by the lower 
Appellate Court Although, in our opinion, 
the judgment of the lower Appellate Court 
is somewhat cursory, we feel unable to 
reverse what is, in our opinion, a finding 
upon facts, namely, that the endorsement 
was made by Ibrahim. 

The second point argued before us is 
that even granting that the endorsement is 
genuine it can only be held to bind Ibrahim 
himself who paid the sum of Rs. 40 towards 
interest due on the bond and not his 
sister Musammat Siddiqan who along with 
him is the heir of their father Ashraf 
Ali. We have been referred by the appel¬ 
lants to two rulings one of a Single Judge 
of the Calcutta High Court. Aj'jun Ram 
Pal y, Rahima Banu (1) and the other of a 
Beach of the Patna High Court, Sarah 
Naraindas v. Top Ojha (2). The gist of 
these rulings is that a payment by one 
debtor does not save limitation against the 
others. We do not know whether this is 
still the view of the Patna High Court, but 
we are satisfied that it is no more the view 
of the Calcutta High Court. In a ruling 
re ported as Sai’oda Charan Chuckerbutty v. 
Durja Ram DeSinha (3) we find that it is 
laid down that there is nothing in s. 20 of 
the Limitation Act to warrant the belief 
that the extended period of limitation is 
intended to operate only against the person 
making the payment; and again in the 
most recent ruling of the same Court 
reported as Achola Sundari Debi v. Doman 
Sundari Debi (4) it was held that under 
the law every mortgagor is liable for 
the entire debt secured by the mortgage, 
so payment by one of the mortgagors 
conies within s. 20 of the Limitation Act. 
There is no ruling of the Allahabad High 
Court which is directly in point but we 
may refer to the judgment of a Bench in 


(1) M Ind. Cas. 128. 

(2) 43 lad (Jas. 351; (1917^ Pat. 318; 4 P. L. W.85. 

(3) 5 Lid. Gas. 481; 37 0.461; 11 0. L. J. 494; 14 0. 
W. N. 711. 

(4) 90 Ind. Cas. 774; A. I. R. 1926 Gal. 150. 
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the case of Roshan Lai y. Kankaiya Lai (5), 
which ciearly indicates that a payment by 
one person can bind others so far as to 
extend limitation. We would also refer to 
certain observations made by Lord Hob- 
house [Lewin v. Wilson (6)] which have 
been quoted in that judgment. His Lord¬ 
ship’s words show that this matter must 
be regarded from both sides, that of the 
mortgagee and that of the mortgagor, 
where he says, “As regards the recipient, 
so long as he is paid according to the in¬ 
tention of the contracting parties, he is 
in full enjoyment of his bargain, and is not 
put upon any further assertion of his 
rights.” When the mortgagee was paid 
the sum of Rs. 40 by the son of the mort¬ 
gagor be was bound to accept this as a 
payment and to assume that it would save 
limitation. 

Mr. Aziz in reply has argued that this 
case should be distinguished from all the 
other cases cited because the parties are 
Muhammadans, We are unable to accede 
to this view. In a case like this it is the 
property which is liable, and we are not 
concerned with the liability of the vari¬ 
ous heirs of the original mortgagor inter 
se. After all the principle has been laid 
down by the Madras High Court in a 
ruling reported as Velayudam Pillai v. 
Vaithyalingam Pillai (7) as follows:—'‘The 
s. 20 of the Limitation Act requires that 
the payer should be one liable to pay the 
debt and provides that the result of the 
payment would be to give the creditor a 
fresh period of limitation from the date 
of the payment. It does not restrict the 
benefit accruing to the creditor with res¬ 
pect to his debt to his remedy against 
the payer alone. According to the langu¬ 
age of the section, the debt being kept 
alive, the result must be to make it en¬ 
forceable against any one liable for it.” 

In our opinion this appeal must fail, and 
we dismiss it with costs including in this 
Court fees on the higher scale. 

K. Appeal dismissed. 

(51 47 Ind. Cas. 815; 41 A. Ill; IG A. L. J. 790. 

(188GJ U A. C. 639; 55 L. J. i». U. 7.5; 55 L. T. 

g^(7) 17 lud. Cas. 619; 12 U. L. T. CIO; 21 M. L. J. 


MADRAS HIGH OOU RT. 

AppbaIi againsc OftpBR No, 193 qp 1923 

AND 

Civil Revision Petition No. 464 op 1923. 

November 20, 1925. 

Present: —Mr. Justice Wallace and 
Mr. Justice Madhavan Nair. 

S. LOGASIGAMANI MUD ALTAR and. 
oTfiERs—P etitioners—Appellants 

versus 

La. R. K. THEOGARAYA CHETTI— 

Respondent. 

C. P. C. (Act V of 1908), ss. 02, 115—Scheme decree — 
Application for removal of timstee—Consideration of 
evidence relating to breach of trust from e7'roneoit8 
standpoint—Order refusing to dismiss ty'ustee—Appeal 
—iieviston. 

Under a sp.hemc framed in a.suit under s. 92, an 
application was made to the District Court for remov¬ 
al of the tnistee alleging various acts of misconduct 
and breach of trust. The Court erroneously thouglit 
that the application was not a bona fide one and the. 
whole evidence relating to the entire ad minisl ration 
of the trust was considered from erroneous stand¬ 
points and in considering the evidence as to several 
breaches of trust the Court misdirected itself and 
refused to remove the trustee: 

Held, (1) that no appeal lay to the High Court 
against the order; [p. 425, col. 2 ] 

(2) that the High Court was entitled to interfere in 
revision under s. 115, C. P. G. and to direct a fresh dis¬ 
posal of the application, [p. 420, col. l.J 

Appeal against order and the civil revi¬ 
sion petition under s. 115 of Act V of lfi08, 
and 107 of the Government of India Act' 
preferred against the order dated 22nd 
November, 1922. of the District Court, 
Chingleput, in O. P. No. 63 of 1919. 

Mr. 'V. H. Ramackandra Ayyar, for the 
Appellants. 

Mr. 0. Thanikachallam Chettiar, for the 
Respondent. 

JUDGMENT,—The petitioners in O, 
P. No. G3 of 1919 before the District Judge 
of Chingleput, who are worshippers of 
the temple of Sri Theagarajaswami, Tiru- 
vattyur, have filed a civil miscellaneous 
appeal under ss. 47 and 96 of the CPC 
and alternatively a civil revision petition 
under s. 115 of the Code against the order 
of the learned District Judge refusing to 
dismiss from his olBce the respondent, the 
trustee of the temple. It is conceded by 
Mr. Raraachandra Iyer on behalf of the 
petitioners that no appeal lies; but he 

. i 1 us the civil revision peti¬ 

tion on the ground that irregularities 
which_ would vitiate his order have been 
committed by the learned District Judge 
in the exercise of his jurisdiciion. As 
thsre 13 no appeal, it is clear that we are 
precluded from dealing with the order ou 
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its merits; and unless the learned District 
Judge has, in disposing of the petition, 
misdirected himself in a manner which 
will show that his order cannot be accepted 
as satisfactory, we will not be right in in¬ 
terfering with it under s. 115 of the C. P. G. 

This temple at Tiruvaltiyur is a well- 
known one and possesses considerable 
moveable and immoveable properties. In 
0. S. No. 2 of 1908 on the file of the 
District Court by certain worshippers, a 
scheme was framed for its management 
which was confirmed in appeal with certain 
modifications by the High Court in A. S. 
Nos. 204 and 205 of l9l0. The respondent 
was a minor at that time and was repre¬ 
sented by his mother. He is said to have 
assumed charge of his office as trustee in 
November 1912. In 1915 the then District 
Judge dismissed an application filed for 
his removal under cl. (9) (a) of the scheme 
with the remark that “in the future he (the 
trustee) is expected to manage the trust 
property more prudently than in the past 
and that as trustee he has not merely rights 
but also duties.” The present application 
has been filed by the worshippers for the 
same relief. 

On behalf of the petitioners Mr. Rama- 
chandra Iyer argues that the order of the 
learned District Judge in the present case 
should not be accepted as a satisfactory 
one mainly on the following grounds (1) 
That the learned District Judge being of 
opinion, which according to him is errone¬ 
ous, that the petition is not a bona fiU 
one intended to benefit the temple an i 
its worshippers, has not dealt with the 
cise from a proper standpoint, andsoths 
conclusion is unsatisfactory, (2) that with 
regard to the first charge, viz., conversion 
to his own use of the income from the 
temple properties, {a) he has omitted to 
consider some evidence relating to it, stat¬ 
ing tliat there is “absolutely uo evidence 
to support it’’ and (6) that the true signi¬ 
ficance of soma parts of the evidence relat¬ 
ing to this charge has not been perceived 
by the learned District Judge: and (3) 
that in dealing with the trustee's failure 
to mak.e certain collections which have 
lapsed owing to his neglect, the learned 
llistrict Judge excuses the trustee as re¬ 
gards a portion of the amount on a ground 
for which there is no evidence. We will 
now proceed to deal with these grounds. 

Ground No. {2 ).—In our opinion this 
ground of attack is well-founded. The 


learned Districi Judge prefacss his exami¬ 
nation of the evidence with this remark in 
para. 6: “In considering this petition I 
have to consider how far it is a bo7ia fide 
petition intended to benefit the temple 
and its worshippers and how far it is only 
a personal grudge of the petitioner." A 
perusal of that paragraph shows that the 
learned District Judge is clearly of opinion 
that the petition is not a bona fide one. 
Starting with this view, he considers the 
entire case and says in para. 17, My con¬ 
clusion is that the trustee has been inces¬ 
santly harassed by the petitioner and the 
acts of omission are mainly due to this." 
It seems to us that the learned Judge’s con¬ 
clusions as regards the administration of 
the trust by the respondent given in this 
paragraph afford a complete refutation of 
his view that the petition is not a bona 
fide one. He states in the same paragraph 
that the trustee “must set his house in 
order; more particularly leases of the gar¬ 
dens should be offered by auction. Proper 
accounts should be kept for lamps and 
their cost; arrears of rent should be col¬ 
lected as far as possible and the richer 
defaulters sued ; the second key to be given 
to the Gurukkal and not to the Nambudri 
though this may cause inconvenience; 
there must be no handing over of grain in 
balk to the cook unless it is first entsrad 
in the accounts and a clear statement of 
its expenditure recorded ; wages of servants 
must not be allowed to get into arrears 
and if in arrears must be clearly shown 
against each; to have the inventory pre¬ 
pared at once." And these observations 
come after a clear warning given to the 
trustee in the prior application to which 
W3 have already referred. Hiving regard 
to the conclusion arrived at by the learned 
Judge we cannot say that the petition is 
not one intended to benefit the tempi© 
and its worshippers. As the entire evidence 
relating to the administration of the trust 
has been adjudged from this erroneous 
standpoint, we cannot accept the final 
conclusion of the learned Judge as satis¬ 
factory. 

Ground No 2 (a).—One of the allegations 

with regard to the first charge, viz., con¬ 
version to his own use of the temple iU' 
come is that certain grain was received 
from Kattalaikars * for daily pujas; that 
this was received by the trustee with a 
large measure and distributed for temple 
use with a small measure and that 
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the diSdrence was a prodt to the trustee. 
The learned District Judge says with 
reference to this charge, “This is made 
with absolutely no evidence to support it, 
and the witnesses who speak on the point 
deny any such set of double measure. 
What mentality can a man have who makes 
such lying accusations with reference to the 
trustee of a temple?” We find from the 
evidence that the learned District Judge 
is not justified in saying that there is 
absolutely no evidence to support the 
allegation. At page 17 of the printed papers 
in the cross-examination of P. W. No. 3 we 
find the following statement; “I get 3/4th 
measure of unboiled rice from the Nitya- 
kattalai and X get Rs. 4J. livery donor 
gives rice with the big measures and the 
temple expenses are measured with a small 
measure. I know the rice received from 
the Ubhayakar and 1 know how much is 
used. So I say there is that saving.” In 
view of this evidence the observations of 
the learned Judge as regards this point of 
the case are uncalled for. 

Ground No. 2 (b ).—The evidence shown 
as the learned District Judge points out 
“when grain was paid in arrears it was 
given raw to the servants instead of being 
first cooked and presented to the deity.” 
The learned Judge while pointing out 
“No doubt, this is wrong for the gift is to 
the god” sa 5 's “yet in practice it is the 
servants who benefit and so it was but 
one step further to think they could have 
it without its being cooked." It may be, 
we do not express any opinion, as the 
learned Judge says that from this it is not 
proper to presume that the trustee was 
t iking rice for his own use; still it must not 
be forgotten that from a devotee’s stand¬ 
point it has this significance that no puja 
is performed with the rice so offered by the 
Kattalaikars. This aspect of the evidence 
has apparently been lost sight of by the 
learned District Judge. 

Ground No. 3 .—In para. 11 of his judg¬ 
ment the learned J u Jge says "Rs. 900 is said 
to have lapsed owing to neglect. It is not 
so. Rupees 400 was attached by the Taluk 
Board and the balance was deposited in the 
Post Office under orders of this Court.” 
Mr. Ramachandra Iyer points out that there 
is no evidence to support the learned 
Judge’s statement that Rs. 400 was attached 
by the Taluk Board. We have not been 
shown any evidence justifying this state¬ 
ment by the learned Counsel for the re¬ 


spondent; but he informs us that the records 
of the Court available to the District Judge 
show that Rs. 400 was attached by the 
Taluk Board. This may be true but absence 
of any reference to such records gives a 
justifiable handle to the attacks of the 
petitioner and readers it impossible for ua 
to verify the statement. 

In our opinion, the learned District 
Judge has misdirected himself in the 
various ways pointed out above which, 
makes it difficult for us to accept his con¬ 
clusion as a satisfactory one. We must, 
therefore, set aside the order of the lower 
Court and ask the learned District Judge 
to hear the petition a fresh and dispose of 
it according to law. 

In meeting the case put forward by the 
petitioners Mr. Thanickachallam, the 
learned Counsel for the respondent, has 
brought to our notice that subsequent to 
the passing of the order the trustee “has 
set the house in order” to use the expres¬ 
sion of the learned Judge as regards 
the weak points in his administration. 
If this is sc, the learned Judge should 
pay attention to this improved conduct of 
the trustee in considering the petition on 
its merits. 

The appeal is dismissed and the revision 
petition is remanded to the lower Court for 
fresh disposal. We make no order as to 
costs in the appeal. In the civil revision 
petition the costs will be costs in the cause. 

Appeal dismissed. 


PRIVY COUNCIL, 

Appeal paom tub C^Lcn'm High Couht 

June 29.1926. 

Present .—L^rd Phillimore. Lord Oarson 
Mr. Ameer Ah and Sir John Wallin ’ 
BHIJJENDRA MOHAN SARlvAR-^ 

APPELL.4.Nr 
versus 

SUKDEB RATHI, 8IMCE DECBiSED 
AN’D OTHERS—Respondents 

Privu Council^Practict ^Concurrent findinas 
fact.re-npeningof. ■' 

Where there are concurrent liaclin-s of fact it 
on y in very exceptional cases that the Privy Coi ncil 
will allow the matter to be re-opened ^ 

. The rule of the Privy Council as to eoiv.-urrept Jind- 

in-s. while not bsmg a rule applieat,}.. h 

cases. IS specia iy applicable tV India v.l 

depends on a knowledge of the uaine oust. , • j 

language. 
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PEOMODE KATH tOY V. SEORfiTARY OP STATE FORINPIA, 


Appeal from a decree of the High Court 
at Calcutta, dated the 14th April, 1921. 

Messrs. De Gruytker, K. C , and De Mdlo, 
for the Appellant. 

Mr. W, Wallach, for the Respondents, 

JUDGMENT. 

Lord PhUlimope» —Their Lordships 
need not trouble Counsel for the respond¬ 
ents, and they have not asked Counsel 
for the appellant to argue the further 
points in the case, because, having heard 
him fully on the matter, which in their 
Lordships’ view is on the threshold of the 
appeal, they have come to the conclusion 
that they cannot advise His Majesty to 
disturb the decision of the Court below. 
The rule of their Lordships* Board as to 
concurrent findings of fact, while not be¬ 
ing a rule applicable only to Indian cases, 
has been more than once stated neverthe¬ 
less to be specially applicable to India, 
where so much depends on a knowledge 
of native customs and language. This be¬ 
ing 80 in this case there are concurrent 
findings of fact. There is a good deal 
which could be observed against those 
findings if they had been by one. not by 
two Courts, If the two Courts had dis¬ 
agreed there would have been much on 
wliich their Lordships would have been 
glad 10 hear farther discussion, but when 
there are concurrent findings of fact it is 
only in very esceptional cases that their 
Lordships think it their duty to allow the 
matter to be re-opened. After having 
heard all that could be urged (and with 
much force) on behalf of the appellant, 
their Lordships are of opinion that there 
are here concurrent findings of fact which 
there was ample evidence to support, and 
in this else they must humbly advise His 
Majesty that this appeal be dismissed with 
costs. 

A. N. A. Appeal (li$rnisieL 

Solicitors for the Appellant:—Messrs. 
17. ir. Box (0 Co. 

Solicitors for the Respondents:—Mr. H, 
S. [j Polak. 
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CALCUTTA HIGH CQUJRT\ 

Appeals from Original Orders Nj6A 260 "‘' 
. and26’4of 1923.. V'’ ^ ‘ 

■ June 9,1926. ■ 

Present;—Mr. Justice Curhing and 

Mr. Justice Page. 

; Pa/a PROMODE NATH ROY 

. others—Decree-Holders—Appellants, 

versus 

The secretary op STATiE f6r" 

INDIA IN COUNCIL— Respondent. ‘ 

C. P.C. (ActVofmS), s. 2 {12)~C. P. d. (Acf 
■XIV of 1882), $.211 — Me$m_ profits—Construction of 
rfetfree—1/esne profits from date of suit, liahility'topa.'H^ 
—Calculation of mesne profits^ principles relating 
to—Rtntal basis, whether propcr^Actual receipis, 
liability of trespasser for—Joint trespassers, liability 
for mesne profits, whether can be apportioned among 
—Joint and several liability of tort-feasors—Receipis 
burden of proof. 




t 

In a suit for recovery of posse.ssion of land and 
nissiio profits, the plaintiffs valued mesne profits till 
the institution of the suit and prayed that a decree 
may be siveu ‘for the mesne profits claimed’ with 
interest till date of realisation. The suit was decreed 
with costs and mesne profits and intei'est. The li/xe- 
cuting Court -held that mesne profits had been 
decreed only up to the institution of the suit, and that 
they should be calculated on a rental basis and 
the liability for mesne profits was also apportioned 
amongst the various defendants. On appeal by the 
decree-holders: .-.'..i..- 

Held, (1) that the reasonable construction to be put 
upon the decree read with the plaint was, that mesne 
profits up to the date of deliverv of pisssssion and 
not merely up to the date of suit was decreed • Fp. 430. 
col. 1.] .■ 

(2.* that niesue profits must be assessed accoi'ding to 
the express provisions of the Code with reference to 


- — - — ^ -—.... 

what the wrong-doers might or might ‘ not have 


realised and not with reference to what the rightful 
owner was receiving before eviction ; |'p. 431, col. 2.]/ 
(3) that every wrong-doer being liable for the 


whole damage whether the wrong-doers, act as 


• — - -- ---.......... 

between themselves as equal or one as agent of the 
other, each trespasser was liable jointly with his 
les.s3e.s for the entire amount of mesne profits and 
not merely to tlie extent of the rents realised by him: 
[p. 435, col. 2.) 

Per Cuming, J .—Where .some of the land trespassed 
upon is let out at a produce rent, a Court, in fixing 
the amount of mesne profits, is entitled to assume 
that all the land was let out at a produce rent and it is . 
for the trespasser to show that it was not. Ip, 432, col. 

Per Page, J. —From the mere fact that in a suit for 
mesne profits the plaintiff has valued the mesne pro¬ 
fits till the date of the suit, it is not reasonable to pre¬ 
sume that the plaintiff did so because he sought onlv 
to^ recover such prior mesne profits, [p. 434,. cpl. 

The sum which represents mesne profits is invaria¬ 
ble and indivisible and is payable; tn soiidum by each 
and every person who is in wrongful possession of 
the property, [p. 436, col. 1.] 

Although mesne profits are actually measured by 
the profits of the wrong-doer in actual occupation and 
he is the person from whom prima facie mesne profits 
ore to be recovered, yet if some other person has .so 


i 
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conducted himself in connection with the wrongful 
• possession, of the person in actual occupation that he 
is regarded in law as being jointly in possession with 
the person in actual occupation, such other person is 
jointly and severally liable with the person in actual 
occupation for the whole of the mesne profits which 
have accrued, [p. 436, col. 1.] 

Appeals against the orders of the Sub¬ 
ordinate Judge at Krishnagar, District 
Nadia, dated the 13th and 20th of March, 
1923, respectively. 

In Appeal No. 260 op 1923. 

Dr. S. C. Basafcj Babus Rupendra Kumar 
Mitter and Dharmadas Set (for Babu Pasu- 
pati Ghose), for the Appellants. 

Babus Dwarka Nath Chakvaverii, Suren d’ 
ra Nath Guha, Mr. Gunoda Charan Sen and 
B&hxis Bhupendra K. Ghose^ Trailokhya 
Nath Ghosh and Promode Kumar Gho^h, for 
the Kespondents. 

In Appeal No. 261 of 1923. 

Mr. Ram Ch. Ma;itmdar and Babu Peary 
Mohan Chatterjec, for the Appellants. 

Babus Dwarka Nath- Chakraverti, Su- 
rendra Nath Guha, Babus Dwarka Nath 
Chakraverti, Mr. Gunoda Ch. Sen, Babus 
.Trailakhya Nath Ghosh, Prosanta Bhusan 
Gupta and Promode Kumar Ghosh, for the 
Kespondent. 

JUDGMENT. 

Cuming^, J. —These two appeals arise 
out of certain execution proceedings. 

It would appear that so long ago as 1904 
two suits were brought by the two decree- 
holders Kumar Basanta Kumar Roy and 
Bibi Jaroa Kumari Saheba for recovery of 
khas possession of their respective S-annas 
share in certain char lands. 

The suits were brought against the Secre¬ 
tary of State for India in Council, Srish 
Chandra Sanyal and a number of other 
persons among whom may be noted the 
parties who may be described as the Kundu 
defendants. With regard to the suit of 
Kumar Basanta Kumar Roy the suit was 
decreed with costs and mesne profits against 
the principal defendants and the defend¬ 
ants added which included defendants 
Nos. 1—15 and 18. A similar decree was 
passed in the suit of Bibi Jaroa Kumari 
against the same defendants. Both suits 
were fought up to the Privy Council with 
varying success in the different Courts. The 
decision of the Privy Council was in favour 
of the plaintiffs in both suits. 

In these execution proceedings the main 
points contested were the period for which 
mesne profits had been decreed by the trial 
Court, the basis on which the mesne profits 


were to be assessed and wha'was liable to 
pay those mesne profits. The Executing 
Court held that mesne profits had been 
decreed only up to the date of the institu¬ 
tion of the suit and not up to the dale of 
delivery of possession as contended by the 
decree-holder. With regard to the basis on 
which the mesne profits were to be assessed 
the Executing Court held tha.^ the correct 
basis was the rental basis. The Court also 
apportioned the liability among the differ¬ 
ent defendants. The decree-holders have 
appealed in both the cases and on appeal 
have challenged the findings of the Execut¬ 
ing Court on all the points I have men¬ 
tioned. The first point to be determined is 
for what period the decree-holder is entitled 
to mesne profits. 

The decree states no period. It states 
that the suit is decreed with costs and 
mesne profits. The respondent contends 
that all that the decree-holder asked for 
was mesne profits up to the date of the suit 
and that from that fact it is clear that in 
using the expression mesne profits the Court 
clearly intended mesne profits only up to 
the date of suit. He contends that the 
Court cannot be held to have given the 
decree-holder a relief which he never asked 
for. 

The point for our decision is the correct 
construction of the decrees. 

The sheet anchor of the decree-holder's 
case is the decision of the Privy Council 
in the case of Fakharuddin Mohammad 
Ahsan v. Official Trustee of Bengal (1). In 
that case the terms of the decree were that 
the plaintiff be declared entitled to posses¬ 
sion with ivasilat from the commencement 
of Sraban. Their Lordships, in considering 
the plaint, held that it was at all events 
open to the construction that the plaintiff 
did intend to claim uasi^atupto the time 
of delivery of possession, although for the 
purpose of valuation of the suit only so 
much was valued as was then due They 
pointed out that under the law'wasilat 
could be given up to the date of possession 
and concluded their judgment by saying 
that It appeared to their Lordships that 
the more reasonable construction of ths 
document is that the Court intended to 
give with possession that wasilat which 
was claimable up to the time of posses- 
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Finally, their Lordships referred to a 
number of cases and pointed out that this 
was not a case in which the decree was 
silent on the subject of wasilat but that it 
expressly mentioned wasilat and that the 
expression wasilat with possession might 
reasonably be held to have the construc¬ 
tion put upon it by the High Court, viz., 
wasilat up to the time of delivery of posses¬ 
sion, Now, I do not propose for one mo¬ 
ment to attempt to construe the present 
decree by the decree in the suit which was 
being dealt with by the Privy Council, but 
in construing the present decree I propose 
to apply the same principles which their 
Lordships applied in construing the decree 
before them. It is clear from the judg¬ 
ment I have just referred to that a Court 
construing the decree may look at the term 
of the plaint itself. 

Now in the decree the Court has set out 
the^ major portion of the plaint. In the 
plaint the plaintiff in Appeal No. 2G0 claim¬ 
ed Hs. 7,545 made up as follows 
Rs. (),15’J-9 0, the value of the land and 
Rs. 1,231-5-9, the mesne profits for three 
years and finally asked for possession-and 
mesne profits claimed. The respondent 
argues that clearly the plaintiff made defi¬ 
nite prayer, therefor, for the mesne profits 
claimed, viz,, Rs. 1,231-5-9 and, therefore, 
by implic3.tioii b6 claimed these mesne 
profits and these only and intended to get 
the remainder by a separate suit. 

The appellants contend that the expres¬ 
sion mesne profits claimed means the 
mesne profits claimed in the heading to 
the suit where the suit is described as a suit 
for recovery of immoveable property and 
mesne profits, and that the value of mesne 
profits up to the dale of suit had to be 

given for the purpose of valuation of his 
suit. 

After a careful consideration of the de¬ 
crees I hold that the reasonable construc¬ 
tion to be put on them is that the value of 
the mesne profits was given up to the date 

of suit for the purposes of valuation and 

that what the Judge intended to give and 
has given in his decree were mesne profits 
up to the date of delivery of possession. 

As far as can be seen this was the inter¬ 
pretation that was put on the decrees by the 
parties tliemselves up to the execution 
proceedings. The Kundus themselves in 
their objections to execution contended that 
all that the decree-holders are entitled to 
get is mesne profits from 5th December 
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1903, to 13th February, 1918. No. doubt, 
this would not prevent the judgment- 
debtor from contending that they had mis¬ 
understood the decree. In para. 9 of 
the plaint in which the value of the mesne 
profits is given as Rs. 1,389, it is, I think, 
clear that the amount was stated for the 
purposes of assessing stamp duty. That 
is, I think, evident from the fact that the 
paragraph goes on to state: “so the plantiffs 
bring their suit on paying the proper 
Oourt-fees on a valuation of Rs. 7,545-11-8. 
being the total of the aforesaid two suras.” 

The judgment-debtors have laid much 
stress on sub-cl. (6). The words used in 
the clause are—“A decree may be given 
for the mesne profits claimed with interest 
till date of realisation.” The judgment- 
debtors strenuously contend that the ex- 
presoion mesne profits claimed can only 
refer to the mesne profits of which the 
valuation has already been set out in 
para. 9. ’ 

I do not think that it is nefieasary to 
give this meaning to the expression mesne 
profits claimed. The plaintiffs described 
their suit as one for mesne profits and the 
expression mesne profits claimed, I think, 
may reasonably be considered to refer to 
the general claim for mesne profits and not 
only to the mesne profits up to the date of 
suit, the value of which it was necessary 
to state for the purposes of assessing the 
stamp duty. I am, therefore, of opinion 
that the decree-holders in these two appeals 
are entitled to mesne profits down to the 

date of delivery of possession. 

The next question to be considered is 
what is the basis on which the mesne pro¬ 
fits are to be assessed. The Executing 
Court has allowed mesne profits on what 
is called a rental basis, that is to say, the 
amount of profits which would have been 
received by the decree-holders if he had 
been in possession and had let out the land 
at a money rental to raiyats. The decree- 
holders contend that the Court should have 
gone into the nature of possession of the 
land exercised by the judgment-debtor. 
They contend that the judgment-debtors 
were in khas possession of some of the lands 
and that some of the other lands they let 
out to bhag tenants, in which case they 
received half the produce of the land. 
They contend that the defendant Srish 
Chandra Sanyal was on his own admission 

in actual possession by actually cultivate 
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ing the land himeelf or through bhag ten- dispossessed. In the case of Biresshur 
ants. Diitt Chowdhury v. Barode Prosad Roy (3) 

The Kundu defendants who alone are the learned Judges held and with the 


really contesting these appeals contend that 
they let out the land in putni to Srish and 
that all that they are liable for is the 
amount of rent that they obtained from 
Sriah as sub-lessee under them. They con¬ 
tend that the decree-holder being a zemin¬ 
dar would have let out the land in putni. 
Now mesne profits is defined in the Code 
as those profits which the persons in 
wrongful possession of such property acti^- 
ally received or might with ordinary dili¬ 
gence have received therefrom together with 
interest on such profit, but shall not include 
profits due to improvement made by the 
person in wrongful possession. Now in this 
case the persons or rather persons in wrong¬ 
ful possession were mainly the Kundus and 
Srish. 

The principle which the learned Judge 
has followed in his judgment is this. If 
the person kept out of possession is a cul¬ 
tivating raiyat he would be entitled to 
mesne profits on a produce basis, that is 
to say, the net value of the produce received 
after he haS paid the necessary costs of 
cultivation, etc., but that if he happens to 
be a tenure-holder, that is, a rent-receiver 
from the raiyats on the land he should get 
the mesne grofits on a rent basis, viz.^ the 
amount he would have received by way of 
rent from the raiyats. 

In support of this contention he has 
cited a number of rulings. It perhaps is 
not easy to deduce any general principle 
from these decisions. They really each of 
them apply to the particular facts of the 
particular case they were dealing with. 
For instance, in the case of Surja Pershad 
Narain Singh y. Reid (2), it was held that 
where a decree-holder was in constructive 
possession by letting out the lands to 
tenants before ouster, the mesne profits 
should be measured by what would be a 
fair and reasonable rent for the land if 
they had been let out to tenants during 
the period of dispossession. At the same 
time the learned Judges remarked that 
there was no general principle which could 
be made applicable to every case. 

They consider that the Judge in the 
particular case before them should have 
ascertained what was the nature of the 
possession of the decree-holder before he 

(2) 20 0. 622; 6 0. \V. N. 409. 


greatest respect a consiaer rigntiy tnat 
mesne profits must be assessed according 
to the express provision of the Statute with 
reference to what the wrong-doers might 
or might not have realised and not with 
reference to what the rightful owner was 
receiving before eviction. Further, they 
held and here again I entirely agree that 
where more persons than one are concern¬ 
ed in the commission of a wrong, the 
wronged person has his remedy against all 
or any at bis choice. Every wrong-doer is 
liable for the whole damage and it does 

not matter whether they acted as between 

themselves as equal or one as agent of the 
other. Therefore, a trespasser is liable 
jointly with his lessees for the entire 
amount of mesne profits and not merely 
to the extent of the rents realised by 
him. As I have already remarked each 
of these decisions must be considered in 
the light of the particular fact of the par¬ 
ticular case. So long as we have the ex¬ 
press word of the Statute we c^n hardlv 
hold that any general principle is laid 
down by any of them, for we have the 
Statute itself to guide us and the prin¬ 
ciple to be followed is obviously the prin¬ 
ciple laid down in the Statute itself. Now. 
what are the facts of the present case? 
The land is char land, it had been under 
water for some 40 years and there is not 
the slightest evidence to show even if it 
were a factor to be taken into considera¬ 
tion how the plaintifi-decree-holders used 

the land before diluvion. We are not I 
think, entitled to assume, even if it were a 
factor to be taken into consideration that 
the zemindar would have let out the land 
in putnx as the Kundus allege they them¬ 
selves did. ^ 

The decree-holders are entitled to get 
the profits actually received by the person 

or persons in wrongful possession. If Srish 
let out any of the land in bhag or kept 
any of the land in his khas cultivation the 
decree-holderB are entitled to get what 
Srish actually got. 

The decree-holders state that Srish had 
an area of some 600 biyhas in khas or bhaa 
cuUivation. The Commissioner finds that 
brish had no land in either khas or bhaa 
cultivation. It is difficult to see how the 


(3) a Ind. Cas. 504; 15 0. W. N. 825, 
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Commissioner arrived at the conclusion in 
the face of Srish’s own written statement 
in which he stated that the plaintiffs could 
not get khas possession as he, Srish, had 
been in possession for more than 12 years 
by cultivating the land himself or in part¬ 
nership with tenants and by selling grass 
and jungle and by receipts of rents. Fur¬ 
ther we have the fact that in pattah grant¬ 
ed by Srish the boundaries are some times 
given as the sarkari or zemindars khas 
land. 

No doubt, Srish in his evidence later on 
denied all these and gave a more or less 
untruthful explanation. The Commissioner 
seems to have accepted the statement 
though it is difficult to understand why 
Srish produces none of his papers. There 
is a well-known principle that everything 
is to be presumed against the wrong-doer. 

AVhere on Srishs own statement and 
from his evidence supplied by his own 
pattah it is clear that some of the land was 
held on a produce rent, the Court is entitl¬ 
ed to presume that it was all so held and 
the burden of proof is on the wrong-doer to 
show that it was otherwise. 

The principle which 1 think is to be fol¬ 
lowed in the present case is that it having 
been proved that some of the land has 
been let out at a produce rent, the Court 
is entitled to assume that all the land was 
let out at a produce rent and it is for the 
tortfeasors to show that it was not. They 
have their papers and by the production of 
their papers can at once prove how they 
actually dealt with the land. 

The case will have to go back to the Exe¬ 
cuting Court now to ascertain what is the 
amount of mesne profits up to the date of 
delivery of possession and in arriving at 
the amount the Court should be governed 
by the above principles. 

With regard to the next point who are 
the persons liable to pay the mesne profits. 
That has already been decided in the de¬ 
cree of the trial Court. 

The trial Court gave a decree with costs, 
interest and wasilat against the principal 
and added defendants. The amount was 
left to be decided in the execution depart¬ 
ment but it is clear from the decree that 
all the defendants are jointly and severally 
liable for the whole amount of mesne pro- 

fits. . , 

The only defendants, the extent of whose 

liability had to be determined by the exe¬ 
cuting department, were defendants Nos. 1 
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and 5. The Executing Court has'-'fotiiid 
that defendants Nos. 1, to 5 are liable fot 
a certain amount in each case. 

Reading, however, the, judgment as k 
whole I think it is quite clear (see pagefe 
155-156) that the learned Judge must have 
meant defendants Nos. 1 and 5. He only 
discusses the case of defendants Nos. T 
and 5 and as a matter of fact that was the 
only case open to him to discuss in view of 
the decree of the trial Court. If, however, 
he has found that defendants Nos. 1 to 5 
are liable for mesne profits'in one case to 
the extent of Rs. 615-10 0 and in the other 
to the extent ofRs. 561-14, he is obvious¬ 
ly wrong. The decrees were against all 
the defendants. 

Only the liability of defendants Nos. 1 
and 5 had to be separately assessed. 

So far as all the other defendants are 
concerned the decree makes them all 
jointly and severally liable for the whole 
amount. 

One other small matter remaps to bp 
decided. The representatives-in-intereirt 
of Jaroa Kumari who has died and whose 
interest has devolved on a number of pe^* 
sons ask the Court that the Executing CouA 
should apportion the mesne profits among 
the five decree-holders. Obviously this is 
not a question that can be determined in 
the present proceedings. 

The appeals must succeed and be decreed 
and the case go back to the Executing Court 
to determine the amount of mesne profits 
payable by the defendants bearing in mind 
the direction given above. >. ■■ 

As it is clear from the learned Judge*8 
judgment whether he correctly assessed 
the liabilities of defendants Nos. 1 and 5, 
this point should also be determined by the 
Executing Court. The appellants are en¬ 
titled to their costs from the Kundu de¬ 
fendants who have contested these appeals. 
We allow 20 gold mohurs in each appeal. 

The cross objections not being pressed 
are dismissed, but without costs. 

Page, J.—These are appeals from two 
orders passed by the Subordinate Judge 
for Nadia in Execution Cases Nos. 43 and 03 
of 1923. 

The suits in the course of which the 
appeals have been preferred were brought 
to recover khas possession and the mesiie 
profits of certain char lands. The char ap¬ 
peared for the first time about 1888, -and 
from 1899 until 1903 was regarded as an 
accretion to char Raninguggar No, It ^ 
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Goverament mahal. On the 5th December, 
isUd, the Government released the lands 
in suit to the Kundu defendants Nos. 6 to 
10 and 18, and no77 respondent-judgment- 
deMor, While these lands are regarded 
as Government property a temporary lease 
of some of the lands was granted to defend¬ 
ant-judgment debtor No. 5, and also to 

defendant-judgment-debtor No. 2. Im¬ 
mediately after the release of the lands to 
the Kundu defendants, they granted a 
settlement of 16 annas thereof to the de¬ 
fendant No. 2, who remained in actual oc¬ 
cupation of the same from that time until 
possession was delivered to the decree- 
holders on 13th February, 1919. The Kundu 
defendants admittedly are entitled to a six- 
annas share of the said lands, and the 
decree-holders in each of the two suits are 
^titled to a five-annas share respectively. 
During the hearing of the appeals before 
us a number of issues were raised and ex¬ 
haustively argued; but as this tedious and 
protracted litigation has been dragging its 
way through the Courts for twenty years, 
and now at length has reached the stage 
of execution, we think that the time has 
arrived when the case should be treated 
on broad lines and finally determined. Ac¬ 
cordingly, the learned Senior Government 
Pleader who appeared both for the Sec- 
^tary of State for India and also for the 
Kundu defendants—the other judgment- 
debtors not appearing on the appeal— 
stated that he withdrew his cross-objec¬ 
tion to the orders under appeal; and the 
learned Advocates and Pleaders who ap¬ 
peared for the parties agreed that the two 
questions which fell for determination in 
the appeal were:— 

1. What is the true construction of the 
decrees in execution of which the orders 
under appeal were passed? 

Upon what principle are the mesne 
profits decreed to be ascertained? Now, 
the form of the decree in each of the suits 
18 substantially the same, the material 

portion of the decree in suit No. 5 of 1905 

being— 

^ It is ordered and decreed that the claim 

in this suit with interest and mesne profits 
be decreed with costs against the principal 
aefendants and those who have been made 
defendanta afterwards; that the plaintiffs* 
title to a five-annas share of the property 

be declared: and that the 

plaintiffs do get joint ^•/las possession in 
lae said share with their co-sharere, and 
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that the amount of mesne profits be ascer¬ 
tained in execution of the decree.” 

The material portion of the decree in suit 
No. 425 of 1904 was that— 

“It is orc er*»d that the claim of this suit 
be decreed with costs and mesne profits 
and interest against the principal defend¬ 
ants and the defendant subsequently added. 
The plaintiffs be declared entitled to 
a five-annas share of the disputed pro¬ 
perty and they do get khas possession of 
t^he same, the amount of mesne profits to 
be ascertained in execution.” 

It is common ground that under tliese 

decrees the plaintiffs are entitled to mesne 

profits for a period of three years prior to 
the date when the suits respectively were 
instituted. The respondents, however, con¬ 
tend, and the learned Subordinate Judge 
has held, that the plaintiffs are not entitled 
to rnesne profits pcTidentc lit& or thereafter 
until the defendants gave up possession of 
the land, inasmuch as such additional 
mesne profits were neither claimed in the 
plaint nor expressly decreed by the Court. 

I am of opinion that there is no sub- 

contention, and that the 
plaintiffs-appellants are entitled under the 
decrees to mesne profits until delivery of 
possession. This appears to be clear from 
the form of the decrees. Ex concessis part 
of the plaintiffs claim was for mesne pro¬ 
fits up till the date when the suit was in¬ 
stituted, and since the claim in each suit 
was decreed with mesne profits it follows 
that the mesne profits which were decreed 
in addition to the claim must be mesne 
profits other than and in addition to ihe 
mesne profits up till the date of the suit 
which formed part of the claim. But it is 
urged that as the plaintiffs did not claim to 

recover future mesne profits in their plaint 

the Court could not have intended to award 
them some relief for which they did not 

not think, however, that the 

plainMs limited their claim in the plaint 

o such mesne profits only as accrued prior 
to the institution of the suit. At the com- 
mencement of the plaint in Suit No. 

1904 It IS stated to be a "Suit for declaration 
of title to and for recovery of possession of 
immoveable property and meRnp 
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specified sum; but that was done because 
it was incumbent upon the plaintiffs to 
value the mesne profits then due for the 
purpose of the assessment of Court-fees, 
and it^ is not reasonable to presume that 
they did so because they sought only to 
recover such prior mesne profits in the suit. 
Further, in each suit the plaintiffs prayed 
for any other relief to which the Court 
might think them entitled, and that praj’er 
would cover mesne profits subsequently 
accruing, for in respect of such mesne pro¬ 
fits there is no cause of action at the time 
of the commencement of the suit, and it is 
only by means of statutory provisions 
framed with the obvious purpose of shorten¬ 
ing litigation that they can be awarded in 
the suit; Bhupendra Kumar Chakravarti 
V. Puma Chandra Bose (4), C. P. C., 1882, 
8. 211. The construction which we put 
upon the decrees in these suits is that 
which found favour with the Judicial Com¬ 
mittee of the Privy Council in Fakharud- 
din Mahomed Ahsan v. Official Trustee of 
Bengal (1). ^ Their Lordships after express¬ 
ing the opinion that the plaint in that case 
was *'at all events open to the construction 
that the plaintiff intended to claim wasilat 
up to the time of delivery of possession, al¬ 
though, for the purpose of valuation only,so 
much was valued as was then due," added 

that “be that as it may. Wasilat, by 

law, is demaodable up to the time of pos¬ 
session, and the question is, whether the 
Court intended to give to the plaintiff 
that amount of loasilat to which he was 
undoubtedly entitled by law in this action, 
or whether they intended to cut his claim 
for wasilat into two, and to give him in 
this suit 80 much only as accrued up to the 
time of the commencement of the suit, and 
to leave him to bring a separate suit for 
the rest.” It appears to their Lordships 
that the more reasonable construction of 
this document—which undoubtedly might 
have been clearer—is that the Court with 
a view to carrying out the object of the 
Legislature, namely, the prevention of un¬ 
necessary litigation and multiplication of 
suits, intended in this suit to give with pos¬ 
session that wasilat which was by law claim¬ 
able up to the time of pos ession. The view 
which their Lordships take of the decree is 
much confirmed by two cases of Dhurm 
Karain Singh v. Bundhoo Ram (d) and 

(4) 8 Ind. Gas. 34;43 C. 650 at p. 655; 15 0. W, N. 
50.-; i:l C. h. J. 132. 

^5; 12 W. Ih 15. 


Bunsee Singh v. Mirza Nazuf Ali Beg (6), 
to which their attention has been called, 
wherein it would appear that the High 
Courts have, dealing with words identical 
or extremely similar, given them the in¬ 
terpretation that poBsesssion with wasilat 
means up to the time of possession 

being delivered. Their Lordships cannot 
but fear that, if they were to hold the con¬ 
trary, they would throw doubt upon many 
cases which have been decided and acted 
upon in India. 

Their Lordships do not feel at all pressed 
by the authority of several cases to which 
their attention has been called, the doc¬ 
trine of which has been confirmed by this 
Board, namely, that where a decree is silent 
on the subject of interest or wasilat, in¬ 
terest or wasilat cannot be added in the 
course of execution. But here the decree 
is not silent on the subject of wasilat. On 
the contrary, it is expressly mentioned; 
and the term ‘possession with wasilat^ 
appears to them reasonably to bear the 
construction which has been put upon it 
by High Court not only in this but in many 
other cases. For these reasons, I am of 
opinion that under the decrees in the pre¬ 
sent suits the plaintiffs are entitled to 
mesne profits not only for three years prior 
to the institution of the suits respectively, 
but also pendente lite and until the l3th 
February, 1919, when they obtained delivery 
of possession. Moreover, it is to be borne 
in mind that, although no ground of appeal 
based upon estoppel is set forth in the 
memorandum of appeal, and no oral evi¬ 
dence was adduced to prove that the plaint¬ 
iffs had altered their position by reason’d! 
the reliance which they had placed upon 
any representation by the defendants to the 
effect that they admitted that under the 
decree the plaintiffs were entitled to future 
mesne profits, nevertheless for twenty years 
the litigation proceeded upon that assump¬ 
tion and as late as 1919 the Kundu de¬ 
fendants in their petition of objection 
filed in the present execution proceed¬ 
ings admitted that the plaintiffs were 
entitled to recover future mesne profits, 
although they disputed the plaintiffs'esti¬ 
mate of what those mesne profits were. 
these circumstances if it was incumbent 
upon the Court at this late stage in the 
litigation to hold that the plaintiffs were 
not entitled to future mesne profits, the 

fO; 23 \V. K. 338. 
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result, to adopt the language used by Sir 
James Colville in Sadasiva Pillai v. Rama- 
linga PiUai (7), would be “discreditable to 
the administration of justice.” In my opin¬ 
ion, however, there would be no justification 
for placing upon the decrees the construc¬ 
tion which the respondents have pressed 
upon us. I am further of opinion that under 
the .decrees the judgment-debtors are jointly 
and severally liable for the mesne profits 
which have accrued during the period for 
which the mesne profits are recoverable, 
or for such part thereof as accrued during 
that portion of the period in which each 
of them respectively has been in possession 
of the lands in suit. 


The second question now arises for con¬ 
sideration, namely, upon what basis are 
such mesne profits to be ascertained ? In 
this connection the respondents have relied 
upon two main contentions (1) that the 
plaintiffs are entitled to recover from the 
defendants only such profits as the plaint¬ 
iffs using reasonable diligence could have 
made if they had been in possession of the 
lands, and inasmuch as the plaintiffs are 
either zemindars or putnidars aud would not 
themselves have worked as cultivators of 
the land, they are only entitled to recover 
mesne profits upon a rental basis; (2) that 
each of the judgment-debtors is liable only 
for the portion of the mesne profits that he 
actually received or with reasonable dili¬ 
gence rnight have received during the period 
in which he was in wrongful possession ; 
that is to say, the person in actual posses¬ 
sion is liable only for the net profit which 
he received after deducting working ex¬ 
penses, and the rent that he paid to his 
landlord, while the landlord is liable only 
for the rents which he received less the 
Cost of collection. Many authorities, both 
Indian and English, have been cited to us 
upon this subject some of which admittedly 
are conflicting, while in others it is not 
always easy to discover the ratio decidendi 
upon which the decisions proceeded. If I 
refrain from discussing these authorities 
in detail I do not do so because I have failed 
to appreciate the skill and care with which 
the arguments on behalf of the parties have 
been presented to us, or, indeed, because 
to do so might be to make “confusion 
worse confounded” but because the basis 
of assessment is laid down in s. 211 of the 

1^*3; IS B. L.R. 383; 3 
. r, c, J. 519; 3 Suth. P. 0. J. 190 (P. C.). 


which runs as follows 
Mesne profits' of property mean those 
profits which the person in wrongful posses¬ 
sion of such property actually received or 
niight, with ordinary diligence, have receiv¬ 
ed therefrom, together with interest on such 
profits. 

Now, this definition of mesne profits 
clearly is fatal to the first contention urged 
on behalf of the respondents, for the basis 
of assessment prescribed is not what the 
plaintiffmight have made out of the land 
If he had been in possession, but the profit 
that the person in wrongful possession actu- 
ally received, or with ordinary diligence 
might have received out of it. No doubt 
m certain cases the profit which the plaintiff 
Md made in the past while in possession of 
the land maybe evidence of valuein estimat- 
ingthe profits which the wrong-doer while in 
possession ought to have made, but the 
basis of assessment in all cases remains the 

definido^®^^’ that provided in the statutory 

Now, what is the foundation in law of a 
cause of action for mesne profits? It has 
been stated to be in consimili casu with a 
cause of action for trespass. But mesne 
profits are not the sole or the normal form 
in which damages are awarded for trespass 
to land One person may trespass upon 
the land of another without depriving that 
other of the possession to which he is 
entitled; for instance, he may walk over 
the land, or project mtssilis thereon from 
without; or again, by violence or threats he 
may prevent the person entitled to posses¬ 
sion from remaining on the land, although 
the wrong-doer himself does not take 
possession. In such cases, no doubt the 
wrong-doer is liable to an action on 
the case for such damages as the Court 
may think it right to award, and if 
more persons than one combine to com- 
mit the tort, each of such persons is 
jointly and severally liable for the entire 
damages which have been sustained bv 
the person whose legal rights have been 
invaded. In cases of this description tlje 
damans are at large, and the Court 
awards a sum which it deems to be com¬ 
mensurate with the injury that the plaintiff 
has suffered. But in such cases the wroufj' 
doers are not liable for mesne profits for 
mesne profits in the eye of the law’ o-o 
damages to be ascertained ur oc a d.'iinite 
basis that are recoverable agnn-.c .u pein 
because he has been in wron";r.t po-s,. 
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of land of which the plaintiff is entitled to 
be in possession. 

The foundation of the cause of action for 
mesne profits is the wrongful possession of 
the defendant, and the question to be deter¬ 
mined in each case is the amount of the 
profits which the wrong-doer while in pos¬ 
session received, or if he had used ordinary 
diligence ought to have received, out of 
the property. The sum which represents 
the mesne profits, in my opinion, is invari¬ 
able and indivisible, and is payable in 
solidum by each and every person who is 
in wrongful possession of the property. 

But, as Lord Mansfield, 0. J., asked in 
Burne v. Richardson (d) “ must not the de¬ 
fendant in an action for mesne profits be 
the person inlactual possession and trespass¬ 
ing?" The answer would seem to be that 
although mesne profits are measured by 
the profits of the wrong-doer in actual 
occupation, and he is the person from whom 
prima facie mesne profits are to be recover¬ 
ed, yet, if some other person has so con¬ 
ducted himself in connection with the 
wrongful possession of the person in actual 
occupation that he is regarded in law as 
being jointly in possession with the person 
in actual occupation, such other person is 
jointly and severally liable with the person 
in actual occupation for the whole of the 
mesne profits which have accrued, Doe v. 
Harlow (9), Doe v. Ckallis (10), Powell v. 
Aiken (ll), Campbell v. Loader (12), Bires- 
shur Dutt ChowdhiLr\j v. Baroda Prosad Roy 
(3), Mudun Mohun Singh v. Ram Das 
Cliuckerbiitty (13), S. A. No 4101 of 1910, 
S. A. No. 4(i5 of 1916 and Easm Sneikh v. 
Sikandar Sheikh (14). With respect to the 
doctrine propounded by Mookerjee and 
Teunon, JJ , in Ram Ratan Kapali v. 
Aswini Kumar Dutt (15), that persona who 
are found to be jointly in wrongful posses¬ 
sion of the plaintiff’s land and liable for 
mesne profits, are entitled to have the sum 
awarded to the plaintiff for mesne profits 
apportioned as between them and the 

(8) (1813) 4 Taunt. 720; 128 E. U. 513; 14 R. R. 647. 

(0) (1810; 12 A. K. 40; 113 E. R. 724; 51 R. R. 

5*^3 

'(10) (1850) 18 Q. 13. 224; 118 E. R. 84. 

(11) (1858; 4 K. cVc. J. 313; 70 E. R. 114; IIG R. R. 
358. 

(12) (1805) 3 H. ."i C, 520; 34 L. J. Ex. 50; 11 Jur. 
(ri 8 ) 28(5; 13 \V. R. 348; 11 L. T. (308; 110 R. R. 5S9; 
159 K. R. 0.34. 

(1.3) 0 0. L. R. 357. 

(14) 91 Ind. Cas. 116; A. I. R. Cai. 8l7. 

nS) 6 lad. Cas. 09; 37 C. 559; II C. U J. 503; 11 C. 
>V. N. 


plaintiff if the Court is of opinion that the 
joint tort-feasors remained in wrongful pos¬ 
session in the bona fide belief that they 
were entitled to be in possession and with 
a conscience void of offence, I confess, with 
all due respect for those learned Judges, 
that I can find no principle or authority in 
support of it; while the speeches in Palmer 
V. Wick iSteam Shipping Co. (16), upon 
which their Lordships rely, and in the 
course of which the House of Lords had 
occasion to discuss the question whether 
there could be contribution between joint 
tort-feasors, appear to me to be incompati¬ 
ble with any such doctrine. I am of 
opinion, however, having regard to the 
facts in the present case, that neither the 
Kundu defendants nor defendant No. 2 
can be brought within the category of 
persons to whom this doctrine could in any 
event be made applicable; and that such 
a doctrine, if applied in this case, would 
work considerable hardship upon the plaint¬ 
iffs, for the Kundu defendants (who are 
really the contesting respondents, and who, 
in my opinion, have rightly been held 
jointly liable for mesne profits with the 
defendant No. 2 who was in actual posses¬ 
sion), are men of substance, while the de¬ 
fendant No. 2 is wholly without means with 
which to liquidate the judgment-debt. 

For these reasons, I agree that the appeal 
must be allowed, and the case sent back for 
re-consideration as proposed by my learned 
brother. 

A. N. A. Appeal allowed, 

(16) (1894) A. C. 318; 6 R. 245; 71 L. T. 163. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Second Civil Appeal No. 2il-B op 1926, 

November 22, 1926. 

Present;—Mr. Hallifax, A. J. 0. 
SALABAT KHAN— Plaintiff — 

Appellant 

versus 

DEO RAO and oTflEss—D efendants— 

Respondents. 

C. P. Village Sanitation and Public Management Act 

(II of 10JO) ~Rules under the Act, r. U (a )—Revenue 
Patel—Appointment ot Patel for each khe\ of village, 
whether legal—"Working Patel", whether includes Re¬ 
venue I'atvl --Bo'ar Patels and Patwaris Law, 1900, 
s. 2— "Village", whether includes khel. 

L'adcr tUc C. T. VillagQ Sauitatioa (md Public 
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Management Act as applied to Berar, a separate 
revenue Patel can be appointed for each, fc/iei or sub* 

division of a village. . , \ 

The word “working Patel” as used in r. 4 (a) 
framed under the Act does not mean only the Police 
Patel but includes the Revenue Patel, who is entitled 
to a. seat on the Panchayat constituted under the 
Act. 

The expression “village” as used in the Berar Patels 
and.Patwaris Law includes a sub-division of a village 
known as fchcZ. * jj* 

Appeal against the decree of the Addi¬ 
tional District Judge, Amraoti, dated the 
13th February, 1926, in Civil Appeal No. 260 
of 1925. 

Mr. R. R. Jayavant^ R. B., for the Ap¬ 
pellant. 

JUDGMENT.— The Central Provinces 
Village Sanitation and Public Manage¬ 
ment Act, 1920, applies to the four villages 
of Anjangaon, Surji, Ewazpur and Shaha- 
pur as a group. Anjangaon is divided into 
eight khels, and there is a working Re¬ 
venue Patel for each of them with one 
working Police Patel for all eight. Surji 
has two working Patels, one Revenue and 
one Police, and Ewazpur and Shahapur 
have each one working Patel only. The 
constitution of the committees formed under 
the Act is stated in Gazette Notification 
1902/884 VIII of the 17th of August, 1922, 
and so much of r. 4 (a) as affects this 
case runs as follows: “The panchayat 
shall consist of the working Patel or Patels 
and of such number of elected members 
not less than four nor more than eight as 
may be fixed by the Deputy Commissioner. 
For this group of villages the Deputy Com¬ 
missioner has fixed eight as the member of 
elected members of the panchayat. 

The plaintiff, who is a rate-payer of An- 
jangaon, prayed in the present suit for 
various declarations which come practical¬ 
ly to this, that the rules do not authorise 
more than one Revenue Patel of Anjan- 
gaon to be a member of the panchayat. 
No single argument worthy of a moment s 
consideration seems to have been evolved 
in support of this contention in the three 
years during which the case has been 
before the Courts, nor can I imagine one. 

Two despairing suggestions were made 
in this Court. One was that the working 
Patel mentioned in the rule means only 
the Police Patel, because the Revenue 
Patel is not concerned with the matters 
regulated by the panchayat. The conten¬ 
tion is so impossible that it was not put 
forward even in the plaint, where it is ad- 
paitted that the Revenue Patel of Surji and 
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one Revenne Patel for Anjangaon are eil-J 
titled to seats on the Panchayat. 

The other suggestion was that there could 
not be more than one Revenue Patel for 
a village, that is to say, that separate Re¬ 
venue Patels cannot be appointed for the 
different khels of one village. Nothing has 
been said to support this contention, and 
to the direct contrary there is s. 2 of the 
Berar Patels and Patwaris Law, 1900, which 
saj^s: ‘Tn this law, unless there is some 
thing repugnant in the subject or coutext, 
the expression ‘village’ means an area for 
which the office of Patel or Fatwari has 
been constituted, and includes a group of 
villages and the sub-division of a village 
known as a khel" The plaint can hardly 
be said to disclose a cause of action, but 
anyhow the suit should have been dismiss¬ 
ed in its first stages. 

That is really all there is or ever was to 
be said about the case. But the trial in 
the first Court took just over twenty months 
involving the examination of seven wit¬ 
nesses for the plaintiff and eight for the 
defendants and the filing of thirty eight 
documents with reference to seven stated 
issues, among which it is hard to find the 
single one that did arise, and culminating 
in a judgment of thirteen type-written 
pages of foolscap paper. In the nine pages 
of discussion of the case there is practi¬ 
cally nothing in the reasons for the con¬ 
clusions on the irrelevant matters examined 
or in those conclusions that is sound, ex¬ 
cept the final conclusion that the suit ought 
to be dismissed. Even that, as was point¬ 
ed out in the judgment of the l<>wer Ap¬ 
pellate Court, IS itself based on wrong 
conclusions. 

The appeal is dismissed without notice 
to the respondents. Each of the learned 
Judges of the lower Courts has, through 
reprehensible carelessness, committed the 
injustice of ordering that the Pleader’s fee 
to be paid to the successful defendants is 
to be the rediculous sum of Rs. 3-12. 

G. It. D. Appeal dismissed. 
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MADRAS HIGH COURT. 

Civil Revision Petition No. 821 of 1924. 

Auffost 16, 1926. 

Present Mr. Justice Curgenven. 
SANNASI CHETTI-Plaintiff- 

PETlTIONEa 

vev$M3 

ARUNACHALA CHETTI and another 
—Defendants—Respondents. 

Contribution, suit for—Decree against two judgment- 
dehtors^Satisfaction by one judgmenUdebtor by exe¬ 
cution of pro-note~Liability to contribution — Limita¬ 
tion. commencement of. 

Where a derrroe against two judgment-debtors is 
satisfied by one of them by the execution of a pro¬ 
note in favour of the decree-holder, the judgment- 
debtor who satisfies the decree has no right to sue 
the other judgment-debtor for contribution unless he 
proves that he lias subsequently paid off the pro-note 
executed by him inasmuch as the cause of action in 
such a suit is not merely the procuring by the 
plaintiff of the defendant’s exoneration from liability 
to the creditor but also being himself damnified. The 
limitation in such a suit would begin to run not from 
the date on which the plaintiff executed the pro-note 
but from the date on which lie paid of! the pro-note 
and was himself damnified. 

Petition, under s. 25 of Act IX of 1887, 
praying the High Court to revise a decree of 
the Court of the District Munsif, Trikoilur, 
in S. C. S. No. 268 of 1924. 

Mr. M. S. Venkatarama Ayyar, for the 
Petitioner. 

Mr. N. C. Vijaraghavacharij for the Re¬ 
spondents. 

JUDGMENT.— This is a suit for con¬ 
tribution by one of two co-promisors under 
a promissory-note. The sole is8ue_ tried 
by the District Munsif was one of limita¬ 
tion. Ke has assumed that the payment 
^\hich was made by the plaintiff under the 
decree in the suit brought by the holder 
of the note was on the 8th of March, 1921 
the date on which the decree was entered 
as satisfied. It appears from the plaintiff’s 
evidence that satisfaction was effected by 
means of a promissory-note for Rs. 50, the 
balance being paid in cash. The question, 
therefore, arises whether the execution of 
a promissory note is such a payment as 
would enable one of two creditors to sue 
the other for contribution. This question 
lias been answered in the negative in Putti 
Narayanamurthi Ayyar v. Marimuthu 
Pillai(\)y where a similar point came up 
for decision. It was pointed out that the 
principle of law applicable is that laid 
down in s. 145 of the Indian Contract Act 
relating to the indemnification of a surety 
by the principal debtor and it was added 
“It will be noted that the surety’s right 

(1) 26 M. 322. 
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is to recover from the principal debtor 
whatever sum the former paid to the credi¬ 
tor which sum ought to have been paid by 
the principal debtor. The principal debtor 
being bound to indemnify the surety, it is 
obvious that the cause of action cannot be 
merely the procuring by • the surety, of 
the principal debtor’s exoneration from 
liability to the creditor but also the surety 
being himself damnified." 

The same principle was adopted in Piindi 
Duraisami Tevar v. Lakshmanan Cheity (2) 
which was a case between vendor and 
vendee. The vendee failed to pay the pur¬ 
chase-money to a creditor of the vendor in 
pursuance of a covenant, so that the ven¬ 
dor had to executes jramissory-note for 
the interest due to the creditor. It was 
held, following Putti Narayanamurthi 
Ayyar v. Marimuthu Pillai (1), cited 
above, that this did not amount to such 
damage as would entitle him to sue. 1 
think accordingly that, before the suit is 
dismissed on the ground of limitation, the 
question must be gone into as to the manner 
in which t’ne decree was satisfied by the 
plaintiff and if satisfaction was effected 
partly by the execution of a promissory- 
note, when if at all, the debt under that 
note was discharged as that would give 
the starting point for limitation to run. 

The respondent’s Pleader has raised an 
objection to this course that the plaintiff’s 
case was that payment was actually made 
at the date of satisfaction of the decree. 
But, so far as I understand what be says, 
he does not assert that that payment was 
made in cash. He merely means that the 
decree was satisfied. I accordingly remand 
the suit for a fresh finding upon the issue 
whether the suit is barred by limitation 
and for disposal accordingly. 

Costs will abide the result, 

z K. Petition remanded. 

(2) U M. L. J. 285. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Civil Revision No. 13fi B of 1925. 

October 5, 1926. 

Present.*—Mr. Hallifax, A. J. C., and 
Mr. Prideaux, A. J. C. 

VITH ALDAS— Plaintjff —A pplicant 

versus 

GHfJLAM AHMAD and another— 
Defendants—Non-Applicants. 

Court Fees 4ct {VII of 2ST0),s. 7 v (e), xi (cc)^Suit 


VlTfliLDAS V. QHULAM AHMAD. 



f9J I. 0. 19S7] VlTHALDiS V. QHDUM AHMAO. 



for ejectment of tenant holding over^Court-fee pay- 
able, whether on market-value or one year's rent — 
Tenant holding over, whether trespasser. 

Although & tenant holding over is a trespasser and 
not a tenant of any kind after he has refused to 
comply with a proper notice by the landlord to 
quit, up to the moment he gives rise to the cause 
of action by refusing to quit on demand, he is still a 
tenant and this is the point of time to which the suit 
for his ejectment in consequence of his refusal must 
be referred, [p. 440, col. 1.] 

The Oourt-fee to be paid on a claim for possession 
of a house on the ground that the defendant is a ten¬ 
ant holding over and refuses to vacate it even though 
his tenancy had terminated and he was given a pro¬ 
per notice to quit, is ad valorem on the rent payable 
for the year next before the institution of the suit 
under cl. xi 'cc) of s. 7 of the Court Fees Act and not 
on the market-value of the house under cl. v (e) of 
the section, [ibid.] 

Champat v. Balakdas (1), dissented from. 

Application for revision against an order 
of the Additional District Judge, Akola, 
dated the 2yth June, 1^25, in Civil Appeal 
No! 82 of 1925. 

Messrs. A. V. Khare and \V. B. Pendkar- 
kar, for the Applicant. 

Mr. Abdul Eazak, for the Non-Appli¬ 
cants. 

ORDER. —The question referred for 
the decision of the Bench is whether the 
Oourt-fee to be paid on the claim for pos¬ 
session of a house which is included in the 
plaint is to be calculated on the market- 
value of the house under cl. v (e) of s. 7 
of the Court Fees Act or on the rent pay¬ 
able for the year next before the institution 
of the suit under cl. xi (cc) of the same 
section. 

The plaintiff sued for possession of the 
house and arrears of rent on the following 
allegations. On the 12th of March, 1908, he 
let it to Gulam Husen, father of the two 
defendants, for eleven months at a rent 
of two rupees a month, and Gulam Husen 
executed what is called a rent-note stating 
those terms. He continued to occupy the 
house on the same terms till his death on 
the 17th of August, 1916 and then the first 
defendant Gulam Ahmad agreed to con¬ 
tinue to do so, and did so with his brother, 
the second defendant. Thereafter they paid 
no rent and w’ere frequently told to pay up 
or quit. Eventually the plaintiff gave them 
a written notice on the 4th of December 
1923 to quit at the end of the month, but 
they failed to do so. The present suit was, 
therefore, filed on the 19th of February, 
1924, for the recovery of possession from 
the defendants and for Rs. 70 as the rent 
for the last two years and eleven months. 


The calculation of the Court-fee payable 
on the claim for possession purports to be 
made under cl. xi (cc) of s. 7 of the 
Court Fees Act, the claim being treated as 
one for the recovery of immoveable property 
from a tenant holding over after the deter¬ 
mination of the tenancy. In that case the 
basis for the calculation of the Court-fee 
is the rent payable for the year next before 
the date of presenting the plaint, that is 
Rs. 24. In the plaint, however, it is stated 
that the Court-fee is based on the rent for 
two years, and even that is put down as 
Rs. 96, which is the rent for four 5 ^ears. 

The defendants raised the plea that the 
plaint was not sufficiently stamped, as the 
Court-fee payable on the claim for posses¬ 
sion should be calculated on the market- 
value of the house under cl. v (e) of s. 7. 
This is perhaps the commonest of the many 
pleas that are invariably taken just because 
they are there to take, without any thought 
of the profit or loss resulting from their 
success. The defendants could not possibly 
get any advantage out of the payment of 
a higher fee by the plaintiff, even if he 
failed in his suit, and would have to pay 
it themselves if he succeeded. There can 
be no objection to vigilant defendants look¬ 
ing after the interests of the public re¬ 
venues, even at their own expense, but it 
would ordinarily be wiser to leave that to 
the Court, who.se business it is. These de¬ 
fendants not only took the plea and pressed 
it successfully, but they contested the 
plaintiff’s appeal against the order on it 
and have contested his application for revi¬ 
sion of the appellate order in this Court, 
and also in both the lower Courts they 
urged and tried to prove that the market- 
value of the house was higher than it was 
found to be. 

It has been held in both the Courts below 
on the authority of this Court’s ruling in 
Chnmpat V. Balakdas (1) that the Court-fee 
on the claim for po.ssession is payable on 
the market-value of the house under cl v 
(e) of s. 7 of the Court Fees Act, not on one 
year’s rent under cl. xi (cc) of thal section. 
The plaintiff contends that that ruling is 
mistaken and has applied for revision of the 
order, having obtained an extension of the 
time within wliich the balance of Court-fee 
is to be paid till the case has been decided. 
One of us doubted the correctness the 
view set out in Champat v. Balakdas (1) 


(1) Si Inch Cas. 202; 20 N. L. R, 121; A. I. H. 
Nag. 131. 
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and accordingly referred the case to a 
Bench. • 

The view taken in the case mentioned 
was that a tenant by express agreement 
became a trespasser and not a tenant hold¬ 
ing over as soon as he refused to comply 
with a proper notice to quit. It was ac¬ 
cordingly held that a suit for recovery of 
the land filed after his refusal was not a suit 
against a tenant holding over and Court- 
fees must be paid according to cl. v (e) of s. 
7 of the Act. 

It is undoubtedly correct to say that a 
tenant or a tenant holding over is a tres¬ 
passer and not a tenant of any kind after 
he has '‘refused to comply with a proper 
notice to quit. But the claim in a suit must 
be regarded with reference to the facts 
existing when the cause of action accrued, 
not to the state of things when the suit 
was filed. Up to the moment he gives rise 
to a cause of action by refusing to quit on 
demand, a tenant is still a tenant, and that 
is the point of time to which the suit for 
his ejectment in consequence of that refusal 
must be referred. If it were correct to 
look at the facts as they stood when the 
suit was filed in this connection, there 
could be no such thing as a suit for the 
ejectment as a tenant, and cl. X[ (cc) of 
8 . 7 of the Court Fees Act, which was added 
to it in 1905, would be futile, along with 
practically all the provisions of the law in 
regard to the ejectment of tenants. 

A good deal has been said about the 
difference between a tenant of the ordinary 
kind, that is one by express agreement, and 
a tenant holding over, but the rnatter is 
irrelevant because cl. xi (cc) includes 
tenants holding over in the term tenant, 
1 'he question of the proper definition of a 
tenant holding over arose, or was thought 
to arise, in the ruling under discussion, 
because’ our learned brother was examin¬ 
ing the position of the defendant after his 
refusal to quit; at that time he was cer¬ 
tainly not a tenant by express agreement, 
and it was obviously correct to hold that 
he was not a tenant holding over, accord¬ 
ing to the definition in Wharton’s Law 
Laxicon there quoted. But in our view 
it is not the position of the defendant after 
his refusal to quit that is in question but 
his position up to that refusal. 

We hold, accordingly, that the Court-fee 
payable on the claim for possession of the 
house should be calculated on Rs. 24, the 
rent payable according to the plaint for 


the year next before it was presented. The 
case will be returned with this statement of 
opinion. 

ORDGRa 

Ppideaux, A. J. C,—{October8tk, 19B6), 
—On the decision come to by the Bench (k 
copy of which is to go to the Court below) 
it is clear that this case must go back to 
the original Court for a decision on the 
merits. I direct accordingly. Costs in the 
two lower Courts to date except the plaint 
fee to be paid by the defendant. Costs here 
to be also paid by him. Other costs to 
abide the result. I fix Pleader’s fees at 
Rs. 50. 

o. K. D. Order accordingly. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 852 op 1924. 

November 18, 1926. 

Present: —Mr. Justice Dalai and 
Mr. Justice Pullan. 

BENGAL AND NORTH-WESTERN 
RAILWAY— Defendant—Appellant 

versus 

MATRU RAM AND another—Plaintjfps 
and B. B. and 0. I. RAILWAY — 
Defendants-Respondents. 

Railways Act (IX of 1890), s. 55 — Rules framed' 
under s. 1,7 (f), r. 12—Sale of goods by Railway Conv- 
pany—Sale without proper demand for charges, legali- 
ty of—Sale before six months, effect of—Illegal con¬ 
version of goods—Sale of entire consigiiment when 
proper. 

A Railway Company, without making a demand 
for a fixed sum for its charges, sold the goods con¬ 
signed before the expiry of six months from the date 
of consignment. In a suit against the Company for 
damages for illegal conversion: 

Held, (1) that in the absence of a demand for a 
fixed sum the Company was not empowered to sell 
the goods under s. 55 of the Railwaj’S Act; fp. 441, 
col. i.] 

(2) that failing the protection of s. 55 of the Act, the 
Company ought to have kept the goods for six monlhs . 
under r. 12 of the rules framed under s. 47 (/) of 
the Act; and [itid.] 

(3) tliat the sale being in contravention of the said 
rule amounted to illegal conversion, [ibid] 

Held, further, that under s. 55 of the Railways Act, 
a Railway Company has no power to sell an entire 
consignment where the sale of a portion alone would 
satisify its demand. [t6id.] 

Second appeal from a decree of the 
Second Additional Judge, Gorakhpur, dated 
the 10th of March, 1924. 

Dr. S. N. Sen, for the Appellant. 

Messrs. P. L. Banerji and Janaki Prasad^ 
for the Respondeute. 
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JUDGMENT.— This is a second appeal. 
Both, the subordinate Courts have held 
that the defendant Railway Company un¬ 
lawfully converted the goods of the plaint¬ 
iff, which were in its custody. A consign¬ 
ment of salt was despatched from Khara- 
ghoda (Bombay Presidency) to Daoria in 
the Gorakhpur District, Out of seven 
wagon loads, four got damaged through wet, 
when the salt was received at Deona. 
The finding is in the appellant’s favour 
that the Company was not responsible for 
the damage. The plaintiff refused to take 
delivery and the salt was sold at auction 
by the Company in October, 1921. The 
salt was booked in June so the Company 
kept custody of it for less than six months. 

According to the lower Appellate Court 
the Company acted unlawfully in selling 
the salt without giving to the plaintiff 
15 days’ clear notice as required by s. 55 
of the Railways Act. In this Court the 
Counsel for the appellant was prepared to 
satisfy us that proper notice was given. 
We did not accept this additional evidence 
because the appeal must fail on another 
ground. Section 55 does not apply because 
the Railway Company never presented a 
proper bill to the plaintiff. It did not come 
to any determination as to what should be 
charged for wharfage. Atone time, it was 
willing to give up that charge, at another 
time it was desirous of coming to terms over 
damages. When the Company s demand 
was not a fixed sum, it cannot have a lien 
over goods under a. 55 and cannot sell to 
produce a sum equal to the demand. More¬ 
over, the entire consignment cannot be sold 
under the provisions of that section but 
only so much as would satisfy the demand. 

Failing protection of s. 55, the Company 
ought to have kept custody of the goods 
for six months under r. 12 of the ^1®3 
framed under s. 47 (/) of the Act. This 
was not done and the sale in contraven¬ 
tion of that rule amounted to illegal con¬ 
version. 

It wa 3 argued on behalf of the appellant 
that the plaintiff had not sat up a case of 
unlawful conversion. This is inaccurate. 
In para. 6 of the plaint the complaint^ is 
made that the goods were sold at auction 
contrary to law. It is true that the trial 
Court did not frame a specific issue on the 
subject but the omission has not prejudiced 
the appellant. It was n^t denied that the 
goods were sold within six months of 
arrival and even of booking. 
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The amount of damage has been rightly 
assessed and we would not interfere with 
a matter which under the circumstances 
of the present case does not arise in second 
appeal. 

It was argued half heartedly that salt 
was a perishable article and so the Com¬ 
pany was authorised to sell it at once. In 
fact, the Company did not sell it at once but 
about three months after the arrival of the 
consignment. It is clear that the Company 
had no intention of treating salt as a perish¬ 
able article. 

We dismiss the appeal with costs, which 
shall be on the higher scale here. 

A. N. A. Appeal dismissed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1023 op 1926. 

November 3, 1926. 

Present: —Mr. Justice Dalip Singh. 
MUHAMMAD AYUB— Pl.ai.ntifp— 

Appellant 

versus 

iMusammat FATIMA SULTAN and otaers 
—Defendants—Respondents. 

Mortgage—Redemption suit -Onus of proving trans¬ 
action and its essentials — Mortgage-deed unregistered 
— Proof of transaction—for redemption, whether 
maintainable. 

A suit for redemption cannot be maintained by a 
mortgagor, where the mortgage-deed is inadmissible 
and the mortgagor cannot consequently prove the 
transaction and its essentials, [p. 412, coL 2.] 

In a suit for redemption, the mortgage transaction 
must be proved by tlie person seeking redemi)tion. 
Though in a particular case the onus of showing tlie 
extent of the charge, where it is a matter of accounts, 
may He on the mortgagee, as a general rule the mort¬ 
gagor must prove the transaction, the essentials of 
the transaction being the sum for which the mortgage 
is made and the terms, if any, as to interest and 
duration, [ibid.] 

Second appeal from a decree of the Senior 
Sub-Judge, Rohtak, dated the 1st February, 
1926, reversing that of the Fourth Class’ 
Suh-Judge, Sonepat, dated the 7th Julv 
1925. 

Mr. Mehr Chand Mahajan for Baklishi 
Tele Chand, for the Appellant, 

Mr. Shamair Chand, for the Respondents. 

JUDGMENT. —The plaintiff in this 
suit asked for possession in respect of a 
house by way of redemption on payment 
of Rs. 130-13-4. The defendants denied 
the factum of the mortgage and denied the 
receipts of any portion of the mortgage- 



442 MUHAMMAD ATU8 

money. They also pleaded that the mort¬ 
gage-deed or its duplicate {musanna) was 
inadmissible in evidence for want of regis¬ 
tration. They also pleaded adverse posses¬ 
sion. The trial Court decreed the suit on 
payment of Rs. 410-13-4. The learned 
Senior Sub Judge held that neither a 
mortgage nor a subsisting right of redemp¬ 
tion had been proved and dismissed the 
suit. The learned Senior Sub-Judge also 
held that the counter-part was inadmissi¬ 
ble in evidence to prove either the factum 
of the mortgage or the date of the mortgage 
because the date of mortgage was not a 
collateral purpose. This document has 
throughout been called a counter-part. It is 
conceded before me that it is not a counter¬ 
part but a duplicate or a copy. Counsel for 
the respondents has objected that there is no 
proof that this is a true copy of the mort¬ 
gage. But this point was never raised in 
the Court below and even if it can be 
raised I consider that in the circumstances 
of this case, there is sufficient ground to 
base an inference that it was a correct 
copy. Counsel for the appellant has urged 
that the counter-part of the mortgage-deed 
can be looked at to prove the nature of the 
mortgagee’s poaseasion. He cites Varada 
Pillaiw. JeevarathnammaJ Privy Coun¬ 

cil ruling, Qadar Bakhshv. Mangha Mai (2) 
and Ata Muhammad y. Shankar Das (3). He 
has also cited Chhottalnl Aditramv. Bai';Maha 
Koer (4) and Bishan Das v. Ram Singh (5). 
He also raised a further point that if the 
nature of the possession can be proved by 
these means and the factum and date of 
the mortgage can be proved aliunde then 
if he has proved the factum of the mort¬ 
gage, its date and its continuance he has 
proved that there is a subsisting mort¬ 
gage. The right of redemption is incidental 
to a mortgage and, therefore, according 
to him his suit for redemption must bo 
decreed. He admits that on this argument 
a mortgagor would be able to redeem a 
mortgage with paying anything or at 
any rate without paying anything but a 
nominal sum because the mortgagee in such 


(1) 53 Ind. Cas. 901: 4.3 M. 244; (1919) M. W. M. 721; 
10 L. W. 679; 24 C. W. N. 346; 38 M. L. J. 313; 18 A. 
L J. 274; 46 I. A. 285; 2 U. P. L. R. (P. C.) 64; 22 
Bom. L. R. 441 (P. C.\ 

(2) 73 liicl. Cas. 889; 4 L. 219; 5 L. L. J. 175 & 555; 
A. I. R. 1923 Lah. 495. 

(3) 88 Ind. 089. 872; 6 L. 319; A. I. R. 1925 Lah. 
491; 7 L. L J. 501. 

(4) 40 Ind. Cas. 83; 41 B. 460; 19 Bom.' L. R. 322. 

(5) 61 lad. Cas. 399; 3 U. P. L. R. (L) 43. 
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a case would bs unable to prove the 
amount of the charge and, therefore, as 
the onus would lie on the mortgagee to 
prove the charge, redemption could be 
had at the will of the mortgagor and on 
such term as he chose to admit. Counsel 
for the respondents urges, on the other 
baud, that the onus of proving the amount 
of the charge lies on the mortgagor and 
that if he fails in this he cannot sue to 
redeem. He further urges that the charge 
being a term of contract cannot be proved 
as the deed is inadmissible in evidence. His 
second argument is that there is a distinc¬ 
tion between the cases mentioned in Varada 
P-illai V. J eevarathnammal (1), Qadar 
Bakhsh v. Mangha Mai (2) and Ata Muham¬ 
mad V. Shankar Das (3) and a mortgage- 
deed. He admits that the natureof the posses¬ 
sion of the mortgagee might be proved by 
the counter-part but he contends that this 
is not sufficient. In a suit for redemption 
the mortgage has to be proved as a trans¬ 
action and the nature of the possession 
alone does not confer any right on the 
mortgagor. As the mortgage cannot be 
proved as a transaction the suit for re¬ 
demption must fail. The point is by no 
means free from difficulty. On the whole, 
however, I am of opinion, that the ap¬ 
pellant must fail. Where the position of 
the appellant conceded or held to be correct 
it would follow that wherever a mortgage- 
deed which required registration was not 
registered the plaintiff could have redemp¬ 
tion on payment of nothing at all, I do 
not think that such a position was ever 
contemplated by the law and it would be 
stultifying the Registration Act if such 
were held by the Court. Be that as it 
may, I consider that in a suit for redemp¬ 
tion the mortgage transaction has got to 
be proved by the redemptor. It may be 
that the onus of showing the extent of 
the charge in a particular case may lie on 
the mortgagee where it is a matter for 
accounts. But it seems tome that a mort¬ 
gagor must prove the transaction and the 
essentials of the transaction are the sum 
for which the mortgage was made and the 
terms, if any, as to interest and duration. 
None of these can be proved by the mort¬ 
gagor in a case like the present and, there¬ 
fore, it follows that he is unable to prove 
the transaction on which he basis his suit 
and, therefore, he must fail. I, therefore, 
dismiss the appeal but as the point is diffi¬ 
cult and the appellant had some justiffca* 
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tion for his suit I leave the parties to bear ceeded in his action. The further point 


their own costs throughout. 

L, Appeal dismissed. 

A. N. A. 


that I held that in cases where the transac¬ 
tion was not void but merely voidable the 
plaintifi’s remedy was merely to bring pro¬ 
ceedings for the express purpose of setting 
aside the transaction for the benefit of him¬ 
self and all other creditors has been dis¬ 


approved by the Full Bench, and all lhat 
is necessary to point out is that the Full 


MADRAS HIGH COURT. 

Second Civil Appeal No 1351 of 1923. 

March 24, 1926. 

Present :—Sir Victor Murray Coutts 
Trotter. Kt., Chief Justice. 

KROVI SUBBA RAO-Plaiktiff— 

Appellant 

versus 

DHULIPALANARASIMHAM and others 
—Defendants—Respondents. 

Transfer of Property Act {IV of 1882), $. 5S 
Colourable transaction, effect of — Pi'oceeding to set 
aside transaction, whether necessary. ,, , u 

A colourable transaction which leaves all tha bene¬ 
ficial interest in the property purported to be ^ran^ 
ferred in the transferor is void and of no effect ana 
no proceedings need be instituted to set it aside. 

Second appeal against the decree of the 
Court of the Subordinate Judge, Kistna at 
Masulipatam, in A. S. No. 8 of 1922 (A. S. 
No. 105 of 1921 on the file of the District 
Court, Kistna) presented against the decree 
of the Court of the District Munsif, MasuU- 
patam. in O. S. No. S79 of 1918. 

Mr. V. Ramadoss, for the Appellant. 
Messrs. V. Krishna Mohan and P. Soma- 

sundararn, for the Respondents. 

JUDGMENT.— The plaintiff is the 
appellant here and he lost his suit because 
both the lower Courts have found as a fact 
that the document on which he relied as 
showing his title to the property was not 
merely a voidable instrument as being exe¬ 
cuted to defraud creditors, though a real 
transfer properly made, but was a colour¬ 
able transaction throughout leaving all the 
beneficial interest of possession in the pro¬ 
perty in the assignor. That being so, it 
would be covered not merely by the Full 
Bench decision in Ramaswami Cheitiar v. 
Mallappa Reddiar (1), but it would be 
covered by my own judgment in Palani- 
andi Chetty v. Appavu Chettiar (2), where 
I guarded myself expressly by saying that 
had the transaction been a merely colour¬ 
able one the plaintiff would not have suc- 

(l) 59 Ind. Cas. 947; 43 M. 760: (1920) M. W. N. 
572; 39 M. L. J. 350; 28 M. 1.. T. 170; 12 L. W. 475 
(F. B.). 

’ (2) 34 Ind. Cas. 778; 30 M. L. J. 565; 19 M. L. T. 
390. 


Bench decision on that point does not arise 
in this appeal. From that point of view it 
is obvious that there were ample materials 
for the learned Judges below to find as 
they did, and this second appeal involves, 
as so many second appeals do, when you 
get to the real point, a mere question of 
fact with which I have no jurisdiction to 
deal. The second appeal must be dismiss¬ 
ed with costs of the 4th respondent. 

V. N. V. 

z. K. Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 858 of 192d. 

November 12, 1926. 

Present: —Mr. Justice Boys and 
Mr, Justice Kendall. 

SHIAM LAL— Plaintiff—Appellant 

versus 

GIRRAJ KISHORE and others— 
Defendants—Respondents. 

C. P. C. (Act V of mS), s. 60, 0. XXI, ?T. 53, 73 
— Pleader's clerk, whether can purchase in Court sales 
— Decree, attachment and sale of, whether legal. 

A Pleaders clerk is not a person who has ‘duties 
to perform in connection with the sale* within the 
meaning of O. XXI, r. 73, C. P. C., and, therefore, is 
not debarred from purchasing in Court sales, [p. 444, 
col. 2.1 

The sale of a decree in execution of another decree 
is not a nullity; the utmost that can be said with 
regard to such a sale is that it is irregular. [i6td,] 

Fateh Lai v. Sher Lai (1), approved. 

A person at whose instance a decree is sold cannot 
subsequently impugn the validity of the sale enthe 
ground that the decree could not be sold under O 
XXI. r. 53, C. P. C. [p. 445, col. 1.] 

Second appeal from a decree of the 
Additiooal Subordinate Judge, Aligarh 
dated the 18th February, 1924. ’ 

Messrs S K. Dar and Benod Behari Lai 
for the Appellant. ’ 

Mr. Hazari Lai Kapoor, for the Respond¬ 
ents. 

JUDGMENT. —Shib Singh and his 
brother got a decree (No, 202 of 1912) for 
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costs for Rs. 56 against Fateh Singh. This 
same Fateh Singh had a Revenue Court 
decree (No. 28 of 1916) for Rs. 189-11*9 
against Shib Singh and his brother. Shib 
Singh proceeded to execute the decree 
and attached the decree No. 28 of 1916 of 
Fateh Singh. It was put up for auction, 
and one question that has been argued 
before us in this case is whether that was, 
in view of the terms of 0. XXI, r. 53, a 
proper procedure. At the sale the pro¬ 
perty was purchased by Shiam Lai, the 
present appellant here, for the sum of 
Rs. 50. Shiam Lai was the clerk of 'a 
Pleader of Shib Siugh. No objection was 
made by either Shib Singh or by Fateh 
Singh to this purchase by Shiam Lai, that 
is to say, neither of them raised an objec¬ 
tion that under the terms of 0. XXI, r. 73. 
Shiam Lai, as clerk of the decree-holder’s 
Pleader, was prohibited from purchasing. 
This is another question with which we are 
concerned. Subsequently, Shib Singh 
actually withdrew the Rs. 50. Next come 
the proceedings which are alleged by the 
present appellant to have been, and which 
indeed appear to have been, fraudulent. 
Fateh Singh, notwithstanding the fact 
that his decree (No. 28 of 1916) had been 
sold, proceeded to execute it against Shib 
Singh. What exactly then followed has 
not been made very clear; but it is clear 
enough for the purposes of the present 
appeal that Shib Singh objected, and in 
the event Fateh Singh and Shib Singh 
compromised the matter on certain terms, 
with which we are not concerned. Some¬ 
time afterwards was instituted the present 
suit. Shiam Lai did not proceed to execute 
the decree against Fateh Singh, which he 
had p irchased, but sued Fateh Singh 
and Shib Singh for recovery of the whole 
of the amount of that decree as on the 
date of the compromise. This sum he 
claimed from Fateh Singh alone, but in the 
alternative he claimed Rs. 50 from Shib 
Singh and the balance from Fateh Singh. 
Shib Singh made no defence. Fateh Singh 
set up the defence tliat the purchase by 
Shiam Lai was a nullity, relying upon 
O. XXI. r. 7.3 and urging that a Pleader’s 
clerk could not buy at the auction sale. 
This defence found favour with the trial 
Court. On a[)peal the lower Appellate 
(^ourt not only agreed in this view but 
went on to hold that in view of the terms 
of O. XXI, r. 53 a decree that has been 
attached could not be sold and the pro¬ 


cedure provided by 0. XXI, r. 53 must 
be followed. Shiam Lai appeals to this 
Court, urging that the view of the lower 
Appellate Court on both points was wrong. 

The case first of all came before our 
brother Mr. Justice Mukerji who referred 
it to a Division Bench in regard to the effect 
of 0. XXI, r. 73. He pointed out that the 
question is not covered by any authority 
and we fully agree with him that it is an 
important point in relation to the conduct 
of legal practitioners' clerks. He did not 
refer the question of the effect of 0. ‘XX!, 
r. 53 no doubt, because he had already 
expressed his views in Fateh Lai v. Sher 
Singh (1) but at the same time he referred 
the whole case and we have to deal with' it. 

To consider first the effect of 0. XXI, 
r. 73 we are unable to hold that in the 
ordinary meaning of the language a clerk 
of a Pleader is a person who has “duties 
to perform in connection with the sale.'* 
First of all, reading the words “or other 
person" in connection with the words “no 
officer" it appears to us that r. 73 is in¬ 
tended to prohibit all those who have any¬ 
thing to do with the machinery of the sale 
having any interest in the result of the sale. 
That interest must not be direct or indirect, 
but we cannot find in this case that there 
is any suggestion beyond that Shiam Lai 
was his clerk, that the Pleader had an 
interest in the purchase. We are not, there¬ 
fore, concerned with the fact that in one 
aspect the Pleader himself may be regard¬ 
ed as an officer of the Court, though we 
may note that it has been held in Alagiri’‘ 
sami V. Ramanathan (2) that the correspond¬ 
ing section then in force did not prevent a 
Pleader from purchasing. We are, how¬ 
ever, only concerned with the position of 
a Pleader’s clerk and we are unable to hold 
that he was debarred from purchasing by 
the terms of 0. XXf, r. 73. 

We turn now to the second point, 
whether in view of O. XXI, r. 53 the sale 
was a nullity. At the outset, we may say 
that this question does not really in the 
peculiar circumstances of the case call for 
determination. As regards Shib Singh the 
clear facts are that the sale took place at 
his own instance and but for his action 
never would have taken place and further 
he himself reaped the benefits of that sale 
in that he became entitled to, and did 

(1) 85 Iiid. Cas. 660; L. R. 6 A. 63 Civ.; A. I. R. 1925 
All. 264. 

l2; 10 M. ll;3Ind. Dec. (n. s.) 827. 
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actually withdraw the Es. 50 purchaae- 
money paid by Shiam Lai. As to Fateh 
Singh he also must be presumed to have 
had due notice of the sale. The Counsel 
for Fateh Singh’s representative in-interest 
here admits that no objection has been 
taken hitherto that Fateh Singh had no 
notice of that sale. Nor is he even in a 
position to substantiate such an assertion 
here. Neither at the sale nor subsequent¬ 
ly has Fateh Singh made any attempt to 
object to the purchase by Shiam Lai. It 
appears to us clear then beyond doubt that 
neither Shib Singh nor Fateh Singh can 
be allowed to object to the sale in the pre¬ 
sent case. , 

We think, however, as the point has been 

argued before us, that it is desirable to 
express shortly our views as to the effect 
of O. XXI, r. 53. In the case decided by 
Mr. Justice Sulaiman and Mr. Justice 
Makerji, reported in Fateh Lai v. Sher 
(1) reliance was placed on the terms 

of 8. 60 of the C. P. C. and it was 
noted that the Schedule of which O. AXl, 
r. 53, constitutes a part only deals with 
procedure. Of course, in one sense s. 60 
also only deals with procedure; but there 
is a clear distinction between the sections 
of the Act and the Schedule, which can 
be altered or added to at any time by the 
various High Courts. If it were, therefore, 
necessary to decide the point, we would 
not be prepared to differ from the view ex¬ 
pressed in that case. 

The result is that allowing the appealj 
we set aside the decrees of the Courts 
below, and decree the plaintiffs claim for 
recovery of the whole amount as due under 
the decree No. of 1916 from hateh 
Singh alone. The appellant will have his 
costs throughout. 

N A Appeal allowed. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT, 

Civil Miscellaneous Appeal No; 24 

OP 1926. 

Septembers, 1926. 

Present :— Mr. Kinkhede, A. J. C. 
ASARAM—Appellant 
versus 

KANCHEDILAL—Respondent. 

C. P. Tenancy Act (I of 1020)~C. P. Land Ucvenue 
Act {II of 1917), s. 1J8—Pent sale of absolute occu¬ 
pancy — Auction-purchaser, whether gets property free 
of all incumbrances. 

la view of the absence oi auy provision ia tho 
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O. P. Tenancy Act analogous to that of s. 138 of the 0. 

P. Land Revenue Act an auction-purchaser of an abso¬ 
lute occupancy holding in execution of a rent-decree 
does not get the property sold free of all incum¬ 
brances. 

Appeal against appellate decree of the 
District Judge, Hoshangabad, dated the 4th 
March, 1926. 

Mr. J. Sen, for the Appellant. 

Mr. S. B. Gokhale, for the Respondent. 
JUDGMENT. —The first point argued 
is that the auction-purchaser in execution 
of a rent-decree of an absolute occupancy 
holding gets the property free of all incum¬ 
brances. There is no authority for this 
view. In the absence of any provision in 
the C. P. Tenancy Act analogous to that of 
8. 138 of the Land Revenue Act 1917, I 
am not prepared to uphold this contention. 
The auction-purchaser steps into the shoes 
of the holder of the first charge and has the 
capacity to redeem qua holder of the equity 
of redemption. He has the option to fall 
back on the prior charge or offer to redeem 
the mortgage in suit. 

The second point argued is that of the 
plaintiff’s mortgage being voidable, for 
want of consent. The finding of the lower 
Appellate Court on that point is that the 
mortgage was consented to by the land¬ 
lord through one Ramchandra Munim. It 
is a finding of fact and I cannot interfere 
with it. 

The third contention is that the present 
suit is barred by O. 11, r. 2, C. P. C. The 
cause of action for the possessory suit is 
different from the cause of action on what 
the present suit is based. It is not the 
appellant’s case that (his cause of action, 
was enforceable by suit even then. 

The last point is one of limitation. I 
fail to see how the suit to enforce the mort¬ 
gage could come within the purview of 
Art. 1 of Sch. II of the Tenancy Act of 
1920. 

The appeal fails and is dismissed with 
costs. Pleader’s feesRs. 50. 

A. N..\. Appeal dismissed. 


LAHORE HIGH COURT, 

Civil Revision Petition No. 328 of 1926. 

November 12, 1926. 

P7e5enl:—Mr. Justice Jai Lai. 
NARAIN SINGH and others—Dependants 
—Judgment-Debtors—Petitioners 

versus 

KALI RAM—Plaintiff—Decree-Hold- u— 

Respondent. 

Custom'—Ancesti’al immoveable 
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standing on ancestral land, liability of, to attachment 
and sale in execution of money-decree—Punjab Gene¬ 
ral Clauses Act {I of 1898), s. 26. 

Traes standing on ancestral land are ancestral im¬ 
moveable property and as such are exempt from attach¬ 
ment and sale in execution of a money-decree ob¬ 
tained against a deceased proprietor even though 
planted by him unless they are charged with the 
decretal amount. 

Achhru Ram v. Maula Bakksh (2), distinguished. 

Petition for revision under s. 44 of Act 
VI of 1918, against a decree of the 
Senior Sub-Judge, Ambala, dated the 13th 
March, 1926, reversing that of the Fourth 
Class Additional Sub-Judge, Ambala, dated 
the 30th November, 1925. 

Mr. Shamair Chand, for the Petitioners. 

Mr. Devi Dayal Kapur, for the Respond¬ 
ent. 

JUDGMENT.— In the execution of a 
money-decree against the estate of one 
Qunni Ram certain trees standing on his 
ancestral land were attached. Objection 
was raised by legal representatives of Gunni 
Ram to the attachment of the trees on 
the ground that they were immoveable 
property and as they were planted by Gunni 
Ram on the ancestral land, they also be¬ 
came ancestral immoveable property, and 
that, therefore, their attachment and sale 
was prohibited by virtue otJagdip Singh 
V. Narain Singh (1). This judgment pro¬ 
hibits the attachment and sale of ancestral 
immoveable property, in execution of a 
money-decree obtained against a deceased 
proprietorjwhen such property has descend¬ 
ed to his male heirs unless it is charged 
with the decretal amount. The learned 
Senior Sub-Judge has held that the trees 
did not fall within the definition of ‘land’ 
as contained in the Punjab Alienation of 
Land Act, and, following Achhru Ram v. 
Maula Bakhsh (2), has held that they are 
attachable. 

With this view of the learned Judge I 
do not agree. What is prohibited is the 
attachment and sale of immoveable pro¬ 
perty and not merely of ‘land’ and the 
question is arguable whether for the pur¬ 
pose of this case there is any difference 
between the definition of land and im¬ 
moveable property. Be that as it may, I 
am satisfied that having regard to the de¬ 
finition of ‘immoveable property’ contained 
in cl, 26 of 8 2 of the Punjab General 
Clauses Act the standing trees are included 

(11 15 Ind. Cas. 8G6; 4 P. R. 1913; 160 P. W. R. 
igpj 173 P. L. R. 1912. 

(2) 84 Ind. Cas. 89; 5 L. 335; A. I. R. 1025 Lah. 29; 

X L. C. 


in the definition of such property. Achhru 
Ram V. Maula Bakhsh (2) has no bearing on 
the present case because that case concern¬ 
ed the definition of land as contained in 
the Punjab Alienation of Land Act. The 
trees in question fall within the prohibi¬ 
tion contained in Jagdip Singh v. Narain 
Singh (1) because though they were plant¬ 
ed by the deceased Gunni Ram this was 
done on land which is admittedly ances¬ 
tral and, therefore, became a part thereof 
and for the present purpose are governed 
by the same rule as the land on which 
they stand. As admittedly the land was 
not attachable'it follows that the trees also 
were not attachable. I accept this petition, 
set aside the order of the Senior Sub- 
Judge and remand the case to the Execut¬ 
ing Court with direction to proceed with 
execution in accordance with law. The 
respondent will pay the costs of the peti¬ 
tioner throughout. 

R. L. Case remanded. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1708 of 1923. 

August 27, 1926. 

Present: —Mr. Justice Curgenven. 

SANAMPUDI VENKAYYA and others— 
Plaintiffs—Appellants 
versits 

The SECRETARY op STATE for INDIA 
IN COUNCIL REPRESENTED BY THK 

COLLECrOR ofNELLORE—Defendant 

—Respondent. 

Water rights—Grant by Government of land through 
which non-navigable river flows—Bed ofjtream, owner¬ 
ship of—Presumption. 

Where a grant of land is described as bounded by 
a Don-navigable river, the onus of showing that the 
grant did not cover the bed of the river ad medium 
filum aqua is on the grantor, the presumption being 
strong or weak according to the circumstances of the 
particular case. [p. 447, col. 2.] 

Where a water-course not merely bounds but flows 
through the land of the grantee, the presumption 
must necessarily be stronger, and, where no express 
reservation exists, it lies on the grantor to show that 
the presumption should not prevail, [p. 448, col. 1.] 

Olappamananna Nanakal v. Secretary of State (2) 
and Vasireddi Venkata Lakskmi Narasamma v« 
Secretary of State (1), followed. 

Second appeal against a decree of the 
Court of the Additional Subordinate Judge 
of Nellore, in A. S. No. 53 of 1922 (A. 8. 
No. 237 of 1921 on the file of the District 
Court of Nellore), preferred against the 
decree of the Court of the Additional 

Pistrict Munsi^ of Nellore ip 0. S, N 9 , 
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of 1919) O. 8. No. 109 of 1919 on the file of 
principal District Munsif of Nellore. 

Mr. B. Somayya, for the Appellants. 

The Government Pleader, for the Re¬ 
spondent. 

JUDGMENT.— The plaintiffs are pro¬ 
prietors of a shotriem inam or kandriga 
forming a portion of the Kanupur village, 
Nellore District. A juugle stream called 
the Surepallivagu, which rises in a shotriem 
village to the west of the plaintiffs’ pro¬ 
perty, enters the kandriga and the plaint¬ 
iffs have been in the habit of using it for 
irrigation purposes. Government served 
them with a notice under Madras Act VII 
of 18l)5 that they were liable to pay water 
cess in respect of the unauthorised use of 
the water of this stream. The plaintiffs, 
therefore, filed this suit for a declaration 
of their right to make use of the water 
without the payment of water cess. The 
Additional District Munsif of Nellore 
granted them the relief prayed for on a 
finding that the plaintiffs are the owners of 
the stream. The learned Subordinate 
Judge has reversed this decree and dis¬ 
missed the suit and the plaintiffs now file 

this second appeal. 

The question in issue has to be decided 
according as it is found that the bed of the 
stream is owned by the Government or by 
the grantees of the inam. The terms of 
the original grant are not now ascertainable 
but the Inam Fair Register of 1861 shows 
upon what terms it was then confirmed. 
According to the entry (Ex. VI) in this 
register the inam consisted of 28 906 acres. 
The recommendation of the Inam Commis¬ 
sioner runs as follows:— 

“This is a grama garbha kandriga. In 
the present accounts the extent of poram- 
hoke also is included under the head of 
pnllaH waste. The minha laud is said to 
be Isavadic lands and land occupied by a 
tank and about 4 or 5 houses. As the whole 
is situated within the boundaries of the 
kandriga, it does not signify under what 
head ib'is entered. The wet land is irrigat¬ 
ed under tank belonging to the kaiidrigars. 
No Sircar water i3 supplied. So 1 recom¬ 
mend the whole to be confirmed as dry. 
Nearly 20 gortus are cultivated with dry 
crops and only one or two gortus with wet 
crops. The lands are cultivated by the 
inamdars themselves. According to the 
classification of Fasll 1215 the taram assess¬ 
ment of dry (42 gortus) amounts to Rs. 296, 
Charging for the wet land Rs. 3T0 at the 
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highest dry rate, it amounts to Rs. 32. 
Charging for the remaining unclassified 
lands at one rupee for goi'tu the total assess¬ 
ment amounts to Rs. 374. But the inam¬ 
dars and karnams positively say that the 
kandriga does not yield so much as to pay 
up the jodi but I have no ground on which 
I can give a deduction to the taram assess¬ 
ment. However, on the statement of the 
karnams I propose to give a deduction of 
Rs, 75 and adopt Rs. 300 as the value of the 
kandriga.'^ 

So far as I understand the tenor of this 
note, the whole of the porambokc and 
other uncultivated land was taken to be 
included in the grant. 'Pullari waste’ 
means, I am informed, land fit for pasturage 
but not for cultivation. And it appears pro¬ 
bable that stream beds, which are usually 
dry for a great part of the year, were 
included as poramboke in that classifica¬ 
tion. This view seems to be borne out by 
the method by which the total assessment 
of Rs. 374 is arrived at; because it will be 
seen that no portion of the land within the 
boundaries of the inam is excluded as not 
liable to assessment. I think that the 
effect of this entry is clearly to negative 
the theory that there was any reservation 
made of land, whether as stream bed or 
other, within the boundaries of the 
inam either at the time of the original 
grant or at the time of the inam settle¬ 
ment. 


The law with regard to the ownership of 
the bed of a water-course either adjoining 
or running through a private property has 
been examined in the Full Bench case 
Vasireddi Venkata Lakshmi Narasamma v. 


Secretary of State (1). The question that 
arose there was whether any part of the 
Thungabadra river upon the bank of which 
were lands granted to a certain temple 
could be held to be comprised within the 
grant. Sir John Wallis, 0. J., on behalf of 
the Full Bench expressed the opinion that 
the result of the authorities, as regards 
grant of land in India described as bound¬ 
ed by a non-navigable river, was that the 
onus of showing that the grant did not 
cover the bed ad medium filum aquce is on 
the grantor, the presumption being strong 
or weak according to the circumstances of 
me particular case. It was not considered 
desirable to attempt to lay dowa any more 
definite rule. It need, I think, scarcely be 

(1; 47 lud. Cas. 606; 41 M. 810- 35 M 1 t leo 
11918) M, W, N. 682 (F, B.), ’ 
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added that, -when a water-course not mere¬ 
ly bounds but flows through the land of 
the grantee, the presumption must neces¬ 
sarily be stronger, and, where no express 
reservation exists, it lies on the grantor to 
show that the presumption should not 
prevail. A case more similar to the present 
one is OlappamanannaNanakalv. Secretary 
of State (2), where a South Malabar jenmi 
sued the Secretary of State to obtain a 
declaration that the bed of a stream runn¬ 
ing through his property belonged to him 
and that the Government had no right 
thereto. Following Vasireddi Venkata 
Lakshmi Narasamma v. Secretary of State 
(1), it was held that the presumption was 
in favour of the land-owner as riparian 
owner and that the Government had failed 
to rebut the presumption by proof of an 
alleged local usage according to which even 
non-navigable and non-tidal rivers belonged 
to Government. Similarly in the present 
case we start with the presumption in 
favour of the plaintiffs and the Government 
are unable, I think, to show by reference to 
the terms of Ex. VI that that presumption 
is displaced by any proof that the stream- 
bed was specifically excluded. The District 
Munsif was accordingly, in my opinion, right 
in his conclusion and I allow the appeal 
and restore his decree with costs to the 
plaintiffs in the lower Appellate Court and 
here. 

v. N'. V. Appeal allowed^ 

(2) 55Iad.Cas. 770; 12 L. W. 371. 

NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

First Civil Appeal No, 84 of 1925. 

October 22, 1926. 

Present: —Mr. Hallifax, A. J. C., and 
Mr. Mitchell, A. J. C. 

JIJI BAI— Plaintiff—Appellant 

ve7'$us 

C/iowdhary HAT AN SINGH and another— 
Defendants—Respondents. 

Jlhidu Law-Partition—Uiiregistered-deed, whither 

lid’ninsiblc to prove intention—Oral evidence of eepa* 
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ration in stattis, whether admissible — Suit for pos- 
it'ision by daughter—Separation in status proved—De^ 
cree for possession and partition, when can be claims 
ed. 

The plaintiff in a suit for possession of the property 
on the ground that his predecessor had separated in 
status from the defendants and was in separate pos¬ 
session of the property, if he cannot prove that any 
particular property was allotted to his predecessor’s 
share and was separately held by him, is entitled to 
claim his undivided share in the common property 
and can get that share divided off from the share 
belonging to the defendants who are in possession'of 
the whole, [p. 451, cols. 1 & 2.] 

Per Mitchell, A. J. C.—lt a partition is evidenced 
by an unregistered though compulsorily registrable 
deed, the combined operation of s. 49 of the Kegistra- 
tion Act and s. 91 of the Evidence Act will completely 
shut out the evidence of the terms of the particular 
transaction of partition by preventing the person 
relying on the partition from proving that particular 
property was allotted to the share of one of the par¬ 
ties to tlie partition. But it cannot prevent him from, 
proving that one of those parties was separate in 
status and was in separate possession of a particular 
property, (p. 449, col. 2.] 

Chhotalal Aditram v. Bai Makakore (1) and Nil- 
kanth Bhimaji v. Uanmavt Eknath (2), relied on. 

An unregistered partition deed may be used to 
prove the intention of the parties to the partition and 
it will be corroborative evidence of the fact that the 
property was divided in a particular manner, [p. 450, 
col.l .] 

Janki Kuer v. Birj Bhikkan Ojha (3) and Nadtpena 
Appamma v. Saripilli Chinnavadu (5), followed. 

Per Hallifax, A. J. C. —Though an unregistered 
partition deed cannot be received as evidence of the 
terms of the partition, the fact that they were made 
out and signed is undoubtedly evidence, though, of 
course, not necessarily conclusive evidence, that a 
partition was made at that time, that is that there was 
a separation in status, [p. 451, col. 1.] 

First appeal against a decree of the 
Additional District Judge, Narsinghpur, 
dated the 7th May, 1925, in Civil Suit No. 17 
of 1924. 

Sir B. K. Bose, Kt., and Mr. K, B. Gupta^ 
for the Appellant. 

Sir Hari Singh Gour, Kt., Messrs. i2. R, 
Jayavant R. B. and J. Sen, for the Re- 
pondents. 

OPINION. 

Mitchell, A. J. C.— (October 20,1020). 
—The following genealogical tree shows 
the relationship of the parties:— . 


First wife = K. B. CHaFDHRI PFLANDAR SINGH Second wife 
1 (died 23-11-17) I 

( -TT '1 ( -^ 

Miilmraj Singly Bhairo Singh, Ratan Singh, Girwar Singh, Gomti Bai 

(died 24-12-17) (died 1913). (defendant (died 3-2-24) 

I , No. 1.) ^ I ^ 

Pahup Singh, Jiji Bai, 

(defendant (plaintiff.) 

No. 2.) 
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' The dispute relates to the property of 
R. B. Chaudhri Pulandar Singh, and is 
between the surviving descendants by his 
first wife. Pahup Singh and Ratan Singh, 
who are the defendants-respondents, and 
his grand-child by the second wife, 
mat Jiji, who sued for her father’s share 
and was represented by her aunt Musam- 
mat Gomti Bai. The case for the plaintiff 
Jiji is that Pulandar Singh, shortly before 
he died in 1917, broke up the co parcenary 
consisting of himself and his three surviv¬ 
ing sons Maharaj Singh, Ratan Singh and 
Girwar Singh and divided the landed pro¬ 
perty among them, giving to each a list 
of the property allotted to him; and that 
this partition of the property was com¬ 
pleted in July of the following year, when 
the household property and moveables 
were divided up and lists made out of the 
various shares. The plaintiff alleged that 
her father Girwar Singh remained in sepa¬ 
rate possession of his share until his death, 
on 3rd February, 1^24. but the defendants, 
Ratan Singh and Pahup Singh, have taken 
possession of the whole estate, and are 
asserting that she has no interest. She 
based her claim distinctly on GirwarSingh’s 
separate status and separate possession at 
the time of his death, and gave her cause 
of action as arising on his death and on 
her dispossession by the defendants and 
their denials of her title. The case for the 
defendants was that there was no partition 
and that Pulandar Singh before his death 
only indicated how partition should be 
made in the event of his sons eeparating, ^ 
The suit has not been decided on its 
merits and the plaintiff, so far, has lost her 
case entirely on a finding that the two lists 
of property are deeds of partition, that they 
should have been registered but being un¬ 
registered they cannot, by the operation of 
8.49 of the Registration Act affect the pro¬ 
perty; and that by the operation of s. 91 
of the Evidence Act no otlier evi.lence of 
the partition can l>e a'ldiiccl. The lower 
Court had framed an Psue No. 4, covering 
the question of. the separate possession of 
the parlies (and pre-suinably of Girwar 
Singh, the plaintiff’s predecessor) hut it 
held merely that “the alleged partition 
cannot be proved" and found the issue “in 
the negative.” 

During the preliminary stages of the trial 
the lower Court treated the is-iu-s relating 
to the a linissil)ility of the partition lists 
09 preliminary issues and recorded findings 


RATAN SINGH. 449 

as already indicated, on 17th March, 1925, 
On 26th March, 1925, the plaintiff protested, 
claiming that she should be allowed to 
prove that the family was divided when 
Girwar Singh died, and to file lists of the 
property to which she is entitled. The lower 
Court held that the plaint was based on 
a definite partition which could not be 
proved, and that it would be improper to 
allow the plaintiff to amend her pleadings 
at that stage. 

During argument in this appeal three 
distinct points emerged, relatingto (I) the 
right of the plaintiff to prove the separate 
status and possession of her father, (2) the 
admissibility of the lists as evidence of 
the partition, and (3) the right of the plaint¬ 
iff to ask for some alternative relief if she 
succeeds in proving her father’s separate 
status but fails to establish the identity of 
the property in his possession. The find¬ 
ing of the lower Court that the lists are 
inadmissible in proof of the terms of the 
partition has not been challenged, though 
it seems open to doubt. 

The view taken by the lower Court on 
the first point is clearly too narrow. The 
gist of Miisammat Jiji’s case is given in 
paras. 10 to 14 of the plaint, which show 
that her claim is based on the separate 
status and possession of her father from 
1917 or 1918 till his death on 3rd February, 
1924. The partition is not the logical basis 
of her claim, but is only an explanation 
of how it came about that Girwar Singh 
died a separate member of the family. All 
that the combined operation of s. 49 of the 
Registration Act and of s. 91 of the Evi¬ 
dence Act would effect in this case would 
be the complete shutting out of all the 
terms of that particular transaction of 
partition. In other words, it would prevent 
the plaintiff from proving that in that 
partition certain property was allotted to 
her father. But it would not prevent her 
fro-n showing by other evidence that her 
father died separate from the rest of the 
family and in separate possession of cer¬ 
tain property. These facts are not part 
of the "transaction," as con tern plated ins. 
4'.t of the Registration Act, or of the “dia- 
p)sition"as coutemplateil ins. 91 of the 
Evidence Act. The separate status and 
separate po-isession of her father was a 
continuing phenomenon. It may have had 
its origin in the alleged partition of 1917 
and 1918, but a finding that these partitions 

may not be proved will not prevent the 
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plaintiff from proving all that is necessary 
in her case, that her father died separate 
if* separate possession of his share, 
the plaintiff must be given an opportunity 
to do 80 now. There are many clear author¬ 
ities for this finding, but it will suffice to 
refer only to two leading cases', viz., Chhota’ 
lal Aditram y. Bai Makakore {1) and ISliU 
kanth Bhimaji v. Ha7imant Eknath (2). 

On the second point also the finding of 
the lower Court is too narrow. It is now 
a well-established principle of law that 
though an unregistered partition deed may 
not be used to prove the terms of the parti¬ 
tion yet it can be used to prove the inten¬ 
tions of the parlies. In the present case, 
talk of partition was in the air, as pleaded 
by the defendants themselves, and these 
lists, though they do not effect the parti¬ 
tion, are yet evidence of the intention of 
the parties at that time. It is open to 
the plaintiff to adduce evidence that her 
father died in separate possession of all 
or any of the property covered by these 
lists; and the lists will then be corrobo¬ 
rative of her contention that in fact the 
property was divided in the manner plead¬ 
ed by her. This finding is supported by 
many published rulings, including Janki 
Kuer V. Birj Bhikhan Ojfm (3h Varada 
Pillaiv. Jeevaratknammal (i) and Nade- 
peiia Appamma v, Saripilli Chinnavadu 
(5). 

On the last point again the finding of 
the lower Court has been unnecessarily 
formal. It is true that the plaintiff alleged 
a partition and claimed that certain speci¬ 
fied property had been allotted to her father, 
but the essence of her case was that her 
father died separate in separate possession 
of a share of the family property, and her 
claim was that she should be given his 
share. The lower Court held that as she 
could not prove the partition she could 
not be allowed to sue for the property in 
the po.'-seseion of her father when he died, 
or to prove the details of the properly she 


(1) 40 Ind Cns. 41 B. 4{ir): 19 Bom. L. B, 322. 

(2) S'* Ind. Cas. 415; 44 B. b81 at p. b85; 22 Bom. 
L K 

’{.3) 7!) Ind. Caft. 26; 3 Pat. 319; (1921) Pat. 185; 5 P. 
L T 541; A. I K. Pl24 Pat 041. 

(I) 5.{ Ind Cas. 901; 43 M. 214: (1919) M. W. N. 
724, 10 I. W. 079; 24 U. W N. 340; 38 M. L. J. 313; 
18 A. I- J 271; 4(> I. A. 285; 2 U. P. L. K. (P. C.) 04; 
22 (l:)m. ... U. lit iP. CV 

7;) Ind Cas 510; 47 M 20.3; 1923, M, \V. N*. f25; 
45 M. L. J. 067: :\:i M. L. T. 116; 19 L. W. 37; A 1. 

mi Mdd. m. 


[99 L 0.1927] 

claimed. But the request involved no change 
in the character of the suit, or the addition 
of fresh pleadings. The plaintiff had been 
barred by the preliminary findings of the 
Court from proving the terms of a certain 
partition in support of her claim. As 
shown above she was entitled to fall back 
on any other evidence she had in order 
to prove the essence of her case that her 
father died separate and in separate posses¬ 
sion of his share and all her request 
amounted to was the very reasonable one 
that the Court should frame issues so that 
she could do so. 

The decree of the lower Court should be 
set aside and the case remanded for further 
trial. The lower Court may not treat the 
two lists as instruments effecting a parti¬ 
tion, but it may use them as expressions of 
the intentions of the parties concerned at 
the time these lists were made and in 
support of any evidence she may have to 
show that Girwar Singh died in separate 
possession of properly. The Court might 
enquire into the status of Girwar Singh 
at his death, and if ho then held any of 
the family property in his own separate 
right; and it must allow the plaintiff an 
opportunity to prove that she is entitled 
to specific items of property. If she is 
unable to prove the specific items held by 
her father, she is entitled to demand that 
the equivalent of his one-third share shall 
be divided off and given to her. As ithe 
trial so far has been obscured by technical 
considerations it will be in the interests of 
parties if fresh pleadings are allowed before 
the issues are framed. The lower Court 

should also accept any relevant documentary 

evidence the parties may tender. 

A refund certificate for the Court-fees 
in this Court should be issued to the appel¬ 
lant, who should receive her costs in this 
Court from the respondents, also all costs 
incurred so far in the lower Court, except 
the Court-fees paid on the plaint, which 
shoulH follow the event. 

Hallifax, A. J. C—(October 22,1926).-^ 
The plaiiiijff is the daughter of Girwarbingh 
Kurmi, and tiled the present suit against 
two of her father’s brothers and the ton of 
another brother who is dead, alleging that 
her father separated from his brothers be¬ 
fore he died and was in separate posses¬ 
sion of his share of the family propertyi 
but the defend nis had taken possession 
of it after his death and denied her title 

to it as his heir. She specified the property 
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'which, according to her, Girwar Singh 
owned separately, and put id certain docu¬ 
ments in support of that allegation. It 
has been held in the lower Court that these 
documents, which have not been registered, 
are instruments of partition and require 
registration and, therefore, the plaintiff can¬ 
not use them to prove the partition, under 
B. 4y of the Registration Act, and as she is 
precluded by s. 91 of the Evidence Act from 
' giving any other evidence of it, her suit 
must be dismissed. 

It is at the most a subsidiary and un¬ 
essential part of the plaintiff’s case that a 
partition was made on a certain day and 
that certain property was then allotted to 
her father’s-share. As has been said, her 
case is that her father separated from his 
brothers at some time before his death 
and was at his death in separate possession 
of certain- property which had once been 
joint family property. E\^en if the docu¬ 
ments cannot be received as evidence of 
the terms of the partition, that is, as proof 
of what was allotted to Girwar Singh at a 
partition made at the time o£ his fathers 
death, the fact that they- were made out 
and signed is undoubtedly evidence, though, 
of course, not necessarily conclusive evi¬ 
dence, that a partition was made at^ that 
time, that is that there was a separation in 

St&t US 

The correctness of the view that the two 
documents tendered in evidence are deeds 
of partition is open to great doubt ; one 
appears to be a record of some of the pro¬ 
perty proposed to be allotted to Girwar 
Singh at a partition to be mads later, and 
the other a record of the rest of the pro¬ 
perty allotted to him along with that in 
the first list in a partition then already 
made by arbitrators. But if they are ad¬ 
mitted as evidence of what was allotted to 
Girwar Singh at the partition, it would 
still be necessary to prove what property 
was held by him aspirately Uteron, which 
may differ in some respects from the pro¬ 
perty mentioned in the lists as allotted or 
agreed to be allotted to his share. If it does 
differ, the listsare of little use; if it does not 
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that certain property was allotted to her 
father’s share, or merely was held separate¬ 
ly by him at his death, she is entitled to get 
that property. If she cannot prove that 
then she is entitled to her father s undivided 
share in the common property, and she can 
get that share divided off from the . shares 
belonging to the defendants, as they are in 

possession of the whole. 

I agree in thinking that the decree of the 
lower Court should be set aside and tbe case 
remanded for trial, though that trial 
can hardly be described as “further, as 
that of the real case has not yet begun. 
There appears also to be no necessity for 
any further pleadings. All the facts that 
either party wishe.s to allege are on the 
record, anything further will only add to, 
the mass of legal pleas already there in 
direct contravention of r. 2 of 0. Vf of the 
C. P. O. If, however, either party wishes, 
to make a statement of any material fact 
not already stated on which reliance is 
placed, this should be allowed. 

The defendants are responsible for the 
whole of the time and money already wast¬ 
ed over these infructuous proceedings, and, 
in my opinion, they ought to pay the whole 
of the costs incurred by the plaintiff up 
till now, except the Court-fees paid on the 
plaint and the memorandum of appeal ; 
that on the plaint should follow the result 
of the suit and that on the memorandum 
of appeal will be refunded in due course. 

JUDGMENT.—In accordance with the 
opinions separately delivered, the decree of. 
the lower Court dismissing the suit will be 
set aside, and the case will be remanded, 
to that Court with instructions to try it out 
according to law. The defendants will be 
ordered to pay the whole of the costs in¬ 
curred by the plaintiff up till now, except 
the Court-fees paid on the plaint and the 
memorandum of appeal; that on the plaint 
will follow the result of the suit and that on 
the memoriu lum of appeal will be refunded, 
ia due course. 

G. R. u. Case remanded, 


they are not necessary. 

Anyhow the fad that the documents were 
drawn up and signei is admissible evi¬ 
dence of a separation in status between 
Girwar Singh and his brothers, which is 
all the plaintiff has to prove in order to get 
a decree for posses-^ion of her father's sepa¬ 
rate property. . If ahe can prove further 
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MADRAS HIGH COURT. 

Civil Appeal No. 351 of 1923. 

August 6,1926. 

Preseiit :—Ur. Justice Spencer 
and Mr. Justice Ramesam. 

Afterwards:~-'M.r. Justice Ramesam and 
Mr. Justice Curgenven. 
VAIDYANATHA IYER andothers- 
—Dependants—Appellants 

versus 

YOQAMBAL AMMAL and others — 
Plaintiffs—Respondents. 

Pensions Act (XXIII of IS71), s. I,—Suit for par¬ 
tition of inam land, whether viaintainahle in Civil 
Court—Inam Rules, r. S, els. (1), (S)—Object of rules— 
Alienation of inam lands, whether void—Right of 
Oovernment to resume—Lineal heirs of gi'antee, exist¬ 
ence of, effect of — Statutes, construction of. 

Section 4 of the Pensions Act is confined in its 
operation to a grant of land revenue only as opposed 
to a grant of laud and does not cover a case of grant 
of lands revenue free. [p. 452. col. 2.] 

The jurisdiction of a Civil Court to entertain a 
suit for partition of unenfranchised hereditary per¬ 
sonal inams is not ousted by anything in the Pen- 
sions'-Act. [ p 455, col. 1.] 

Rama v. Subba (5) and Muthu Sri Jiejamba Bai 
Sahib V. Secretary of State (6), distinguished. 

Panchanadayyan v. Xilakandayyan (2), Balvant 
Ramchandra Natu v. Secretary of Slate (1), Kumara 
Tirumalai Waik v. Bangaru Tirnmalai Sauri Naick 
(3) and Dabaji Ilari v. i^a;a?'a77i Ballal (4), followed. 

, The object of r. 5, cl. 3 of the Inam Rules is to 
protect the interests of Government and the prohibi¬ 
tion therein can only mean that, as against the Govern¬ 
ment. all alienations arc inoperative, not that they 
are void. So long as Government do not step in to 
enforce their rights, whatever they are, by ignoring 
the alienation, it is not open to others to question a 
transaction which amounts to an alienation, [p. 453, 
col. 2; p 454, col. 1.] 

Venkatarama Aiyar v. Chandrasekara Aiyar (9), 
Dinvalu Lakslunipat v. Pingali Xarasimham (11) and 
Boyanapalli Venugopala Row v. Pothapalli Venkata 
Narasimha Row (10), followed. 

So long as lineal heirs of the grantee of a personal 
inam exist Government has no right to resume and 
tlie properly descends like ordinary property, [p. 
454. col. 1.] 

Per Ramesam, J. —An enactment of a character 
which deprives the subject of his right to resort to 
the ordinary Civil Courts of Justice for relief in 
certain cases ought to be construed strictly and the 
Court should not extend its operation further than the 
language of the Legislature requires, [p. 452,col. 2.] 

Ai'I'ChI agaiiibl a uecree oi the C' Urt 
of 8u>>oiHin;ite Judge,'I'anjore, in O. S. 
No. 15 of 1920, dated the IGth Apiil, 1923 
and 27th April, 1923 

Messrs T U Ramnchandra Iyer and T. 
M. Krislinastvami iyer, for the Apr)ellai)t9. 

The Advocate-General, for the Respond¬ 
ents. 

JUDGMENT. 

Ramesam, J,—The 9th and 10th de- 
iendauts are the appellants before us. The 
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suit is for partition between the members 
of the family. The family had become 
divided in status long ago. The present 
suit is for division by metes and bounds. 
The plaintiff is the widow of one Muthu- 
eami Iyer who died in 190i and claims 
under his Will. The appeal relates to the 
subject-matter of the 4th issue, namely, 
Items Nob. 1, 4, 6, 7 and 8 which are un¬ 
enfranchised hereditary personal inams. 

Two points have been raised for the ap¬ 
pellants: (1) That the suit is not main¬ 
tainable in a Civil Court under s. 4 of the 
Pensions Act, and (2) that the plaintiff has 
no right to a share in these items either as 
heir or as devisee. 

Taking the first point,, s. 4 of the Pen¬ 
sions Act enacts that no Civil Court shall 
entertain any suit relating to any pension 
or grant of money or land revenue con¬ 
ferred or made by the British or any former 
Government. Now, remembering that ‘an 
enactment of a character...which...deprives 
the subject of his right to resort to the 
ordinary Civil Courts of Justice for relief 
in certain cases, ought to be construed 
strictly, and the Court should not extend 
its operation further than the language of 
the Legislature requires'* [vide the cases 
cited in Balvant Ramchandra Plain v. 
iSecrefary of State (1)] one would think that 
the proper construction of the section would 
confine its operation to a grant of land 
revenue only as opposed to a grant of land. 
This is the view taken in this Court in 
Panchanadayyan v. Nilakandayyan (2) 
where Turner, C. J., says:— 

“That Act contemplates money payments 
to be received through the Collector or 
recovered from persons bound to pay re¬ 
venue,” and,’ therefore, the Act does not 
cover grants of lands revenue-free. 

This is also the view taken by Batty and 
Russell, JJ., in Balvant Ramchandra Natn 
Secretary of State (1). They follow the 
decision in Panchanadayyan v. Nilakan^ 
dayyoji (2). They also refer with apr roval 
tn Kumara Tirumalai Naik v. Bavgaru 

Tirumalai Sauri Naik (3) where it is ob¬ 
served: 

“It cannot be said that the giving of 

land free of revenue is a grant of land 
revenue.” 

Babaji Hari v. Rajaram Ballal (4) was 

(U 29 B. 480 at p. 490; 7 Bom. L. R. 497. 

(2i 7 M l!M; 2 Ind. Dec. (s. 8.) 718. 

(3) 21 M. .110; 7 Ind. Dec. (s. e ) 575. 

(4) 1 B. 75 at p. 81; 1 lad* Dea (n. b.) 50, 
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quoted as authority. The passage cited But I 
runs thus: 

“The land revenue arising from a man’s 
own holding, when it is remitted, and the 
land pays nothing, is rather extinguished 
than granted." 

I agree with these cases. 

The appellant relies on two decisions, 

Mama v. Suhba (5) and Muthu Sri Jiejamba 
Bai Sahib v. Secretary of State (6). It 
may be that in the former case it is pos¬ 
sible to arrive at the conclusion that on acon- 
struction of the grant, there is a distinct 
grant of the land revenue apart from the land 
though there was also a grant of the land. 

It may be that in such cases the Act ap¬ 
plies but if anything more was intended 
to be laid down in Rama v. Subba (5), I 
am not able to agree with it especially as 
my view is in consonance with the trend 
of later decisions of this Court. The 
second decision relied on by the appel¬ 
lant, Muthu Sri Jiejamba Bai Sahib v. Sec¬ 
retary of State (6), was a decision of Benson 
and Sundara Iyer, JJ. Sundara Iyer, J., 
afterwards explained it in Secretary of 
State V. Ikurti Subrayudu (7) and it is au¬ 
thoritative only in the light of that explana¬ 
tion. In the latter case it was observed:— 

“ The plaintiffs alleged that the land 
itself is manyam and this position was not 
contested by any of the defendants. The 
suit is, therefore, not one relating to any 
grant of land revenue." 

Referring to Muthu Sri Jiejamba Bai 
Sahib v. Secretary of State (6J it was 
said;— 

“The instrument of grant, it was held, 
distinctly made a grant of the tarxes due to 
the Government although it may have been 
that the kudivaram also was granted. The 
grant ot the kudivaram and melvaram was 
regarded as distinct and several....The 7'atio 
of the decision was,...that, where the Court 
is able to hold that there is a distinct grant 
of the land revenue itself, a suit relating 
to it is not within the cognizance of 
Civil Courts except with the sanction of the 
Collector.” 

I also agree that where there is a dis¬ 
tinct grant of the land revenue even though 
the land is also granted the Act applies. 

(5) 12 M. 98; 13 Ind. Jur. 100; 4 Ind. Dec. (n. a.) 

417. 

(6) 15 Ind. Oas. 871; 23 M. L. J. 687; 12 M. L. T. 

541; (1913) M. VV. N. 255. 

(7) 16 Ind. Cas. 18; 36 M. 559; (1912) M.:W. N. 807; 

IS M. L. T. 266; 23 M. L. J. 728. 
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__ am not to be taken as holding that 

the decisions in Rama v. 5u66a (5;)“ anct: 
Muthu Sri Jiejamba Bai Sahib v. Searetar^; 
of State (6) are correct as to the construe? 
tion of the grants in those oases. That 
point does not arise in this case. Ail that 
I can now say is, if the construction of the 
grants in those cases is right, I agree with 
the principle of law applied. The posi¬ 
tion of the words “land revenue" next to 
the words “pension or grant of money,” 
I think, also supports this view. There 
is only one other decision of this Court to 
which I shall refer; it is Nanjundiah v. 
Venkatasubbayya (8) where it was held that 
the Pensions Act does not apply to a claim 
among the members of the family for 
partition but I shall not commit myself to 
the preceding sentence, “These observa¬ 
tions are of great value in considering the 
right of an alienee to recover possession 
of an inam." The actual decision is that 
the Act did not apply. I, therefore, hold 
in this case that the Pensions Act is not 
a bar to the maintainability of the suit. 
I may add that the decision in Panchana^ 
dayyan v. Nilakandayyan (2) arose in con¬ 
nection with this very family. _ Venkata- 
ram a Aiyar v. Chandrasekara Aiyar (9) is 
another decision relating to the same 
family. The last decision leads me to the 
second point. 

b Mr. Krishnaswami Iyer argues for the 
appellant that under terms of the Inam 
Settlement (vide Ex. V which is the Inam 
Register), the land was confirmed under 
r. 5, cl. 3 of the Inam Rules of lUh Octo¬ 
ber, 1859. But this was not agreed and 
it was ultimately confirmed under r. 5, cl. 1. 
Sub-clause (1) of cl. 1 of r. 5^ says that 
succession is limited to direct lineal heirs. 
As the widow cannot succeed as an heir, 
it is argued that the plaintiff cannot suc¬ 
ceed as she claims uuder a Will of her 
husband which is an alienation within the 
meaning of cl. 3. Now the object of cl. 3 
is to protect the interests of Government 
and the prohibition therein can only mean 
that, as against the Government, all aliena¬ 
tions are inoperative, not that they are 
void. So long as Government do not step 
in to enforce their rights, whatever they 
are, by ignoring the alienation, I do not 
think it is open to others to question a 

(8) 26 Ind. Gas. 87; 27 AT. L. J. 618; 1 L. W. 670- 

16M. L. T. 239. • 

(9) 62 lad. Oas. 625; 44 M. 632; 40 M. L, J 344 . i? 

L. W. 383: (1921) M. W. N. 204. ' 
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transaction which amounts to alienation. 
This is the view taken in Venkatarama 
Aiyar v. Chandrasekara Aiyar (9) also in 
Boyanopalli Venugopala Rowy. Pothapalli 
Venkata Narasimha Row (10) and Dinvalu 
Lakshmipatv. Pingali Narasimham (ll). I 
agree with all these decisions. The appellant 
refers toSuhhan AH v. Imami Begum (12) but 
Ido not think that case has any application 
here. I agree with the respondent’s con¬ 
tention that so long as lineal heirs of the 
grantee remain, the Government has no 
right to resume and the property descends 
like ordinar}’^ property. This is not a case 
in which a special rule of succession is 
laid down for each individual holder of 
his share of the inam. It may also be 
pointed out that from 1904 up to l9l7 the 
plaintiff has been allowed by the other 
members of the family to be in possession 
of her huftband’s share by receipt of the 
corresponding income and the appellants 
before us themselves recognized her right. 
Exhibit 14 is a lease taken by the 9th 
defendant in favour of himself, the plaint¬ 
iff and Jagadesa Iyer, father of defendants 
Nos. 4 to 8. His explanation that the 
document so taken was all arranged by 
the Ist defendant, cannot be accepted. It 
appears from the registration endorsement 
that the document was delivered to the 
9th defendant though he does not now 
choose to produce the original and pro¬ 
duces only the registration copy. The 
plaintiff having been recognized to be the 
owner of her husband’s share for more 
than twelve years claiming under her hus¬ 
band’s Will, she has acquired title by pre¬ 
scription against the other sharers who 
also seem to be estopped from denying 
her title. The second point also fails. 

The result is, the appeal is dismissed 

with costs of the plaintiff. 

In the appeal, some grounds were taken 
against the llth defendant’s decree, but 
the appellant has not paid any Court-fee in 
respect of it and it is dismissed with pro¬ 
portionate costs of the llth defendant, 
Pleader’s fees being calculated on the pro¬ 
portionate shares of the llth defendant in 
the Hems Noe. 1, 4, 6, 7 and 8. 

The llth defendant has filed a memo- 


10^ Tnd. Cas. n^ll) 2 M. W. N. .384. 

il) .^1 Tnd. Cas. 8P8; 3 L. W. 590; (1916) 1 M. W. N. 

M 8R Tnd. Cap. 317; 52 C. 971 at p. 977: 2.3 A. L. 
‘rl A I R 1925 P. O. 184; (1925) M. W. K. 535; 

L R 117; 30 0, W. N. 122; 50 M. L. J. 136; 
L A. 294 (P. 0.). ‘ 


randum of objections claiming profits sub¬ 
sequent to the institution of the suit. It 
is conceded by the appellants that he is 
entitled to it and the omission is probably 
the result of a slip. The memorandum 
of objections will be allowed but there 
will be no order as to costs. The other 
parties will pay their own costs. 

Spencer, J,—I agree. In Rama v. 
Subba (5) the underlying policy of Regula¬ 
tion IV of 1831, which was repealed by the 
Pensions Act (XXIII of 1871), is stated to 
have been to protect the reversionary 
interest of the Crown over grants of re¬ 
venue. The Pensions Act consolidated 
the law on the subject of pensions and 
grants of revenue. In ss. 4 to 6 it re en¬ 
acted the provisions of the Regulation 
which it had repealed with reference to 
unenfranchised inams. Thus the same 
policy was continued in the Act which is 
now in force. Government have in fact 
by various enactments constituted them¬ 
selves the sole and final arbiters of all 
questions relating to the validity and suffi¬ 
ciency of grants of money or land revenue 
as well as those relating to the personality 
of the recipient and Government’s own 
right to resume grants once given. Simi¬ 
larly by 8. 58 of Madras Act II of 1864 they 
took away the power of Civil Courts to ad¬ 
judicate as to rates of land revenue payable 
to Government. Seeing that the learned 
Judges who decided Rama v. Subba (5) 
expressly stated that the grant concerned in 
the suit that w'as before them was not a 
grant of.the free-hold in the soil, and seeing 
that the object of that suit was in effect to 
challenge the decision of the Government 
who accepted the recommendation of the 
Board of Revenue and the Collector as to 
the person who should be recognised as the 
representative of the grantee of iho jagivi 
I am of opinion that, that case should not 
be treated as an authority against the main- 
tainabilitv of the present suit for partition 
of plaintiff's share in certain unenfranchised 
personal inams belonging to her husband’s 
family and devised to her by his Will. 

In Muthu Sri Jiejamba Bai Sahib y. 
Secretary o-f State {Q) the suit was brought 
by one of the Ranees of the Tanjore family 
against the Government itself to have it 
declared that Government had acted illegal¬ 
ly in resuming a certain inam village. 
This decision clearly stated that the suit 
related to a grant of land revenue and land 
revenue only. In the suit out of whioh 


[ 991 . 0 . 1927 ] ALiMaoDiN v , gobind prasad. 



the present appeal arises, there is no ques¬ 
tion as to the grant of land revenue but 
only a question whether the plaintiff is 
entitled to a share in the free-hold interest 
in certain unenfranchised personal inam 
lands. The jurisdiction of the Civil Courts 
to decide such a point is not ousted by 
anything in the Pensions Act. On the 
other point I have nothing to add to my 
learned brother’s judgment. The appeal 
fails and is dismissed with costs of plaint¬ 
iff. The appeal is also dismissed as against 
11th defendant with costs proportionate 
as stated in my learned brother's judgment. 
The 11th defendant's memo, of objections 
is allowed but without costs. The other 
parties will bear their own costs. 

This appeal having been posted to be 
spoken to this day, the Court (Ramesam and 
Ourgenven, JJ.) delivered the following 

JUDGMENT.— The mesne profits de¬ 
creed in favour of plaintiff and llth defend¬ 
ant will be ascertained by the Court below 
and a supplemental final decree will be 
passed. No part of the mesne profits is 
to be left to be determined in execution as 
was originally directed by the Court below. 

Appeal dismissed, 

V. N. V. Memo, of objections allowed. 


ALLAHABAD HIGH C9URT. 

Execdtion First Appeal No. 236 of 1926. 

October 25. 1926. 

Present: —Mr. Justice Iqbal Ahmad. 
ALIMUDDIN AND OTHERS—Judgment- 
Debtors—Appellants 
versus 

GOBIND PRASAD— Decree-Holder 

—Rbspondest. 

C. P. C. (Act V of 1003). s. 47 . 0. XXI, r. 60- 

Execution of decree—Estimate of value of property to 

be sold — Appeal, whether lies. 

An order passed in the course of execution proceed¬ 
ings in order to be appealable must be of such a 
nature as to corns within tlie definition of the word 
“decree*' as defined by b. 2 (2) of the 0. !*• C., that 
is to say it must conclusively determine the rights 
and liabilities of the parties with reference to the 
reliefs granted by the <iecree. [p. 45G, col. 1.] 

An estimate of the value of property proposed to 
be sold in execution, made by tlio Court for the pur¬ 
pose of being inserted in the sale proclamation is not 
an adjudication of a nature that is binding on the 
parties to the execution j’rocjeiings inasmuch as a 
proceeding held under O. ICXl, v- GG, of tho C. P. C. 
is of an administrative iiaturo and is not a judicial 
proceeding, [p. 456. col. 1] , , . , j 

No appeal lies against an order li-xiag tho estimated 
value of property sought to be sold in proceedings 
uader 0. Wl, r. 66 of the 0. P. 0. [p. 456, col. 2.] 


Execution first appeal against a de¬ 
cree of the Subordinate Judge, Badaun, 
dated the 27th of March, 1926. 

Mr. Mushtaq Akm^d, for the Appellants. 
Mr. Harnandan Prasad, for the Respond¬ 
ent. 

JUDGMENT. —This is an execution 
first appeal by the judgment-debtor and 
is directed against an order made by the 
Court below by which the value of the pro¬ 
perty directed to be sold has been assessed 
at a certain figure for the purpose of being 
inserted in the sale proclamation that is 
to be drawn up in pursuance of the pro¬ 
visions of O. XXI, r. 66 of tne 0. P. 0. 

A preliminary objection has been taken 
to the hearing of the appeal on behalf of 
the respondent that no appeal lies as the 
order complained of does not amount to a 
decree within the meaning of ss. 2 and 
47 of the C. P. C., and is not one for which 
an appeal is provided under O. XLIII, of 
the First Schedule to the Code. In support 
of this objection reliance has been placed 
on the case of Ajodhia Prasad v. Goni 
Nath (1). 

The learned Counsel for the appellants 
maintains that the order is one that comes 
within the purview of s. 47 of the 0. P'. C . 
and as such, an appeal lies against that 
order and he has placed reliance on the 
case of Shiam Lai v. Roshan Lai (2). In 
my opinion the preliminary objection is 
well-founded and must prevail. No doubt 
the words of s. 47 of the C. P. C. are very 
wide and as was pointed out in the case 

oi Mukhtar Ahmad V. Muqarrab Husain (3) 

“if taken in their literal sense will cover 

every order of an interlocutory nature that 

may be passed in execution proceedings. 
But that does not seem to have been the 
intention of the Legislature.” The order to 
be appealable as a decree must conclu¬ 
sively determine the rights and liabilities 
of the parties with reference to the reliefs 
granted by tlie decree. If any other view 
were adopted, the result would be that the 
proceedings in execution could be arrested 
at every stage by an appeal on behalf of 
the judgment-debtor against every order 
m the coarse of the execution proceedings 

Ooviously this could not have been 
intention of the Legislature in enaeii'nl^ 

47 of the Code. E.ery order passed bfhe 

coarse of the execation proceedings may 

(l, 30 Ind. Cas. 578; .39 A. 415- K a t t 
( 2) 35tnd. Ca3. 230; 14 A L T 

i3) 15 Ind. Cas. 50; 31 A. 530HO L. J, 53, 
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in one sense, be characterised as an order 
relating to the “execution, satisfaction and 
discharge of the decree," but in order to 
be appealable, it must be of such a nature 
as to come within the word decree as de¬ 
fined by B. 2 (2) of the Code. This was the 
view held by this Court in the case report¬ 
ed as Husani Bhai v. Bellie Shah Gilani 
Shah (-t). 

As has been pointed out in the case of 
Ajodhia Prosad v. Gopi Nath (1) “the pro¬ 
ceedings held under O. XXI, r. 66 are of 
an administrative nature and are not 
judicial proceedings." In other words the 
estimate of the value of the property made 
by the Court for the purpose of being in¬ 
serted in the sale proclamation is not an 
adjudication of a nature that is binding 
on the parties to the execution proceed¬ 
ing. The judgment-debtor, if he makes an 
application under 0. XLI, r. 90 of the C. 
P. C. for setting aside the sale is perfect¬ 
ly at liberty to assail the correctness of 
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fined to the particular circumstances, of the 
case which he was then deciding^. The 
weight of authority is decided in favour 
of the view that no appeal lies against an 
order fixing the estimated value of the pro¬ 
perty sought to be sold in proceedings 
under 0. XXI, r. 66 of the C, P. 0., and 
I so decide. Accordingly I allow the prcr 
liminary objection and dismiss the appeal 
with costs. 

z. K. Appeal dismissed. 


MADRAS HIGH COURT. 

Letters Patent Appeal No. 124 of 1924. 

September 24, 1926. 

Present: —Mr. Justice Odgers and 
Mr. Justice Curgenven. 
MAHABOOB Sir PRAJUVANTHU 
Sree Rajah PARTHASARADHI APPA ' 
RAO SAVAJIASWA RAO 


the estimate, for the simple reason, that 
the order, fixing the value of the property 
iu proceedings under 0. XXI, r. 66 does 
not involve an adjudication of the proper¬ 
ties. VideTota Ramv.Gouri Shankar (5). 

The contention of the learned Counsel 
for the respondent that no appeal lies 
against the order assessing the value of 
the property in proceedings under O. XXI, 
r. 66 is borne out by the decision in Siva- 
(jami Achi v. Subramania Ayyar (6) and in 
Deokinandan Singh v. Bansi Singh {7) and 
by the case of Ajodhia Prasad v. Gojn 
Nath (1). The case last mentioned is a 
Division Bench case of this Court and is 
biivJing on me. 

The case of Shiam Lol v. Rosha7i Lai (2) 
on which reliance has been placed by the 
learned Counsel for the respondent, is, no 
doubt, a case decided by a Bench of two 
Ju<jges, one of whom was a party, to that 
decision, did not decide as to whether or 
not an order of this nature is or is not ap¬ 
pealable, but the other learned Judge seems 
to have been of opinion that the order was 
appealable, but he guarded his observations 
by the remark that he did not mean to lay 
down any general principle of universal 
application and that his decision was con- 

(•1) 63 Ind. Caa. 1035; 46 A. 733; 22 A. L. J. 706; A. 
I, li. 1021 All. 808; L. R. 5 A. 482 Civ. 

(5) 78 Ind. Oas. 582; A. I. R. 1024 All. 480; L. R. 5 

A. 218 Civ. 

(6) 27 M. 259; 14 M. L. J. 57. 

( 7 ) 10 lud. Caa. 371; 16 C. W. N, 124; 14 C. L. J. 
55 . 


BAHADUR ZEMINDAR GARU— 
Plaintiff—Appellant 
versus 

TURLAPATI SUBBA RAO and others— 


Defendants—Respondents. 

Limitation Act (IX of 2908), Sch. J, Art. 89 — Prin¬ 
cipal and agent — Pleader, employment of, in several 
cases—Suit by client against legal representative of 
deceased Pleader jar moneys not accounted fai' — Limi- 
tatio7i—Fresh cause of action, whether ai-ises on Plea¬ 
der's death against legal representative—Mutual, ofen 
and current account. 

Where on the death of a Pleader who had been 
employed by a ^ewindyr to conduct certain summary 
suits for him, the seviindar sued liis legal representa¬ 
tive for recovery of amounts received by the Pleader 
and not accounted for by him: 

Held, (1) that the death of the Pleader did not give 
rise to a fresh cause of action against liis legal 
representative; [p. 457, col. 2.] 

^IrwnacAa/uHi Chetly v. Raman Cketly (8), followed. 

Kumeda Charan Bala v. Asutosh Chaltopadkya (2) 
and liindraban Behari v. Jammia Kumvar (4), dis¬ 
sented from. 


l2) that the employment of the Pleader to conduct 
a number of cases did not conslitute any general 
agency; [p. 458, col. 2.] 

(3) tliat the contract of agency terminated with 
the termination of each suit for which a separate 
vakalat was liled and time began to run on such ter¬ 
mination in respect of moneys paid for each particular 
suit; [ibid.] 

(4^ that there was no mutual, open and current 
account under Art. 89, Limitation Act. [p. 451, col. 
2.J 


Letters Patent Appeal against the judg¬ 
ment of Mr. Justice Phillips, dated the 2nd 
April, ly24, in S. A. No. 96 of 1923, and 
printed in 84 Ind. Gas. 276, preferred 
against a decree of the Court of the 


Subordinate Judge^ Kistna, at EllorOf in A* 
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S. No. 65 of 1922, preferred against a decree 
of the Court of the Additional District 
Muasif, Ellore,ia 0. S. No. 202 of 1921. 

Mr. P. ChencJiiah, for the Appellant. 

Mr: S. Varadachariar, for the Respond¬ 
ents, 

.Judgment. 

OdgepSy J.—In this case the plaintiff, 
a zemindar^ sued the legal representatives 
of a Pleader who was employed to conduct 
certain summary suits, etc., in Bhimavaram 
for the plaintiff asking for a decree for 
about Rs. 1,800 being the amount due from 
the deceased Pleader to the zeviindar on 
account of money received and not account¬ 
ed for by him. Now the Subordinate 
Judge after calling for findings as to what 
suits the Pleader had appeared in and 
when those were disposed of, held that only 
22 suits were disposed of before the institu¬ 
tion of this suit, and the most important 
point perhaps urged by Mr. Chenchiah for 
the appellant in Letters Patent Appeal from 
the judgment of my brother Phillips (who 
dismissed the second appeal) is the point 
of limitation. Mr. Chenchiah urges the 
following points: Firstly, that there was a 
general agency, that is to say, that the 
Pleader was what is sometimes called a 
“standing Vakil” to the zemindar and, there¬ 
fore, his agency must be taken to have 
extended from 1916 when he was first en¬ 
gaged to his death in March, 1918. Now 
this contention was not only negatived by 
my brother Phillips but by the Subordinate 
Judge also, chiefly on the authority of the 
case reported as Saffron M'alden Second 
Benefit Building Society v. Rayner (1) where 
the Lords Justices held that thore was no 
such thing as an office of a solicitor and 
Lord Justice James points out that a soli¬ 
citor is a man’s solicitor “when he chooses 
to employ him and in the matter in whicli 
he is so employed.” Lord Justice Bramwell 
says that 

“A man is a solicitor for another when 
that other has occasion to employ him as 
such.” 

It is, of course, not disputed that in our 
practice the Pleader has to file a separate 
vakalat for every suit that he institutes on 
behalf of his client. And that was so in 
the present course of employment; a sepa- 
T&tQ vakalat being also filed by the Pleader 
in each execution proceedings (Ex R.) so 




that in my opinion this contention must be 
negatived. 

Then it was contended that even if his 
agency was not general, his accounts werS^ 
that is to say, that the Pleader maintained} 
an open current account with the client 
and that the account instead of being 
closed as each suit was disposed of, simply 
ran on in the ordinary way, familiar to 
us, as payments by the employer and draw¬ 
ings against those payments by the Pleader. 
Now that really is a pure matter of surmise 
because the only accounts that we have in 
evidence are contained in Ex. R which, in 
my opinion, negatives any such idea. There 
the suits are kept separate, the expenses 
for each execution petition are set out and 
there is no ground for saying on such ac¬ 
counts as we have, that there was any¬ 
thing in the nature of an open running 
account between the client and his Pleader 

Now, then with regard to limitation, Mr! 
Chenchiah strongly contended before us 
that there was a liability to account out¬ 
standing at the death of the Pleader when 
the agency terminated and that, therefore 
every item of account within 3 years from 
the date of the death of the Pleader must 
be taken into account in this suit. He 
argued that a new cause of action arises 
as against the legal representatives and 
that, therefore, he is entitled to reckon 3 
yeais, not from the date of the suit but 
from the date of the termination of the 
agency. Now in support of this proposition 
we have been referred to Kumeda Charan 
Bfila v. AsutoF.h Chaitopadhya (2^ Kali 
Krishna Pal Chowdkry v. Srimati Jagattara 
(3) and Bindrahan Bdiari v. Jamana Kun- 
war (-i). It 13 noteworthy that no Madras 
case has been cited, although one is to be 
found in Natesayynn v. Ponnusami (5) to 
his e.Tect, In fact our law as laid down 
m Marlras is in favour of the opposite view 
Aatesayiinii V. Ponnusami (5; has been oveT^ 

luled in Malice,ii Aiaidu v. Jugala Panda 

(Oh the view which is also supported bv 
Pcrmsaiiu Mudabary. Beuharama CheUi^r 
(7), and there is direct authority in Aruna 


282. XN. o; m (J L J. 

(3) 2 U. L R. A. C. J. 139- U W R -r it , 

(N. s.) r-ll. '6; Had. Dec. 

(1) 25 A. 5.5; A. W. N. (1902) 191 

(o> ]C M. 99; :iU. L. J J. 5 I„h n / 

iti) p M. 202; 8 Ind, Dec (I '"«■ 

0) 27 il, 213; 14 U. L, J.' % (F ji,® 
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' thaknrt Chetty v. Raman Ch^^tty (3). Mr. 
Chenchiah tried to distinguish this casa 
bn the ground that there the suit was 
'barred when instituted being more than 3 
years after the death of the agent &Dd, 
therefore, could not apply to the principle 
ior which he was contending. But the 
judgments clearly show that the agent 
died in April 1919 and the suit was 
• brought in December the same year. The 
. learned Judge held that there was no sepa¬ 
rate cause of action as against the sons, 
!that is to say, the action against the sons 
is not different from that against the 
-father and as it was barred against the 
-father, after his life it was also barred 

. against the sons. , . . , 

. Mr. Justice Spencer in his judgment in 

that case distinctly says that Natcsiyyanv. 
Ponnusami (5) has been overruled by the 
two later Madras cases referred to above 
and that the matter falls under Art. 89 of 
the Limitation Act. It was faintly suggest¬ 
ed on the authority of the case in Kumeda 
■ Charan Bala v. AsiUosh Chattopidkyaxja 
(2) that as legal representatives are not 
' mentioned in Art. 89, that Article can have 
no application to a suit like the pres^ent. 
That in my view is distinctly overruled by 

thecase in Arnnac/iafam Chettij v. iJaman 

Clutty (8), and it is pointed out by Mr. 
Varadachariar that there are many Articles 
which would be reduced to absurdity if 
this contention were applied to them tor 
instance Arts. 7d and 79. 

under which these Artie es appear a head¬ 
ed “Description of suit." I'o ray mind the 

omission of any mention of ‘^f 

lives in the word under Desciiption or 
suTt" does not mean that the Article is not 
• f AaA tn aoDlv to a suit against the 
le-ti%resen?atiLs in order to let in Art. 


\^nidu V. jugaia l unnu, yu; -- 

y sLthararraChettiar (7) and no reason 
^afLen shown why any of these deostons 
should be held to be inapplicable to the 
present case. It seems to me, therefore 
?hat the appeal fails on all the points put 
forward and must be dismissed with costs. 

Curgenven, J.-The only issue we 
have to decide in this Letters Patent Appeal 
L that of limitation. The appeal is taken 
aeainst the judgment of Phillips, J., m 

(S) 27 Ind. Cae. 807; 16 M. L. T. 614; (iai5J M. tV, 

N.2i 
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second appeal affirming the appellate jud^ 
meat that such claims as would be barred 
against the Pleader himself are barred 
against his sons and legal representatives, 

the defendants. 1 . 1 . ».u *. a 

I think there can be no_ doubt that a 
separate agency began and terminated 
with each suit or other- proceeding, li is 
true that there is au order of appointment 
(Ex. B 2;, under which the Pleader was- to 
oonduot the estate litigation, but it did not 
amount to a general power-of-attorney, 
and it has not even been suggested that it 
would of itself have given the Pleader 
authority to conduct the suits. That was 
furnished by the vakalat executed in each 
case, audit was the iiafcaiat, therefore, that 
created the agency. It is then said tMt 
granting so much, the agency did not come 
to an end with the suit, but continued unti 
the Pleader had accounted to his principal 
or had refused to account. Even assuming 
this to bs so, it is acknowledged in the 

plaint that in some instances accounts had 

b“en rendered, and since there is no evi 
d^nce oa the record to which cases 

these were it is not possible to say, m 
any particular case, that account was no 
rendered It must be taken, I think, that 
- he a-ency in a given case came to an end 
with the case, and this assumption is the 
more permUsiblesmce we find that separate 

vakalats were executed for suits and for 

execution proceedings. ^ -di 

Thus had the suit been against the Plead¬ 
er himself, each proceeding he had taken 

under a separate vakalat would havefurnish- 
ed the basis for an account to be rendered, 
and time would have run from the ^ 
termination of the proceeding. Would the 
rule of limitation be different, now that the 
father is dead and the suit is against the 

sons? j 

The answer to the question depends upon 

whether the sons were s'ued upon a cause 

of action different from that which was 

available against the father. In other words, 

did a fresh cause of action arise upon the 

father’s death? The question, I think, is 
to be answered in the negative both upon 

general principles and upon 
Suppose the father has been sued and had 
died pending suit. There is no doubt 
whatever, I suppose, that the sons could 
have been substituted for hiin as his legal 
representatives and the suit continued. 

This must surely mean .that the cause 01 
action survived he father’s death, and was 
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available also against the sons. A legal 
representative, so far as the assets come 
into his hands, carries on the liability of 
the deceased in all cases where that liability 
does not lapse with the death. Of the 
'Cases cited which appear to run counter 
to this doctrine, the only one in which the 
facts raise an issue strictly analogous to 
the present is Bindraban Behari v. Jamuna 
Kunwar (4). In that case it was not only 
held that a fresh cause of action arose, when, 
upon the death of the father, the money 
came into the defendant’s hands but, fur¬ 
ther, that the suit against the son would 
not fall under Art. 89 of the Limitation Act 
because the suit was not against the agent 
but against his legal representative. With 
all respect, I must dissent from both pro¬ 
positions—against the latter it has only to 
be pointed out that the Limitation Act 
classifies suits according to their ‘descrip¬ 
tion’ and that a suit of the description re¬ 
ferred to in Art. 89 may be brought against 
the legal representative of an agent as 
well as against the agent himself, just 
as under Art. 78 the drawer’s representa¬ 
tives may be sued upon a dishonoured Bill 
of Exchange. Against the doctrine that 
receipt of the money by the son creates a 
■fresh cause of action, the Madras case reli- 
"edupon by the learned Judge Ayunachalain 
Chetty V. Raman Chetty (8) appears to me 
to be clear authority from which I can 
see no reason to differ. 

It may be, as was admitted in Venkata- 
ckaryiilu v. Moliana Panda (9^, 
onus and methods of proof may differ when 
the suit is against a legal representative, 
and it may even be that the remedy would 
be different in kind; but those are no 
reasons for holding, that a fresh cause of 
action arose when the assets liable for the 
claim came into the defendants’ hands upon 
their father’s death. 

I agree, therefore, that this appeal must 

be dismissed with costs. 

V. N. v. Appeal diamissed. 

(•J) 61 Ind. C.IS. 530; 41 M. 211; 12 L. W. 3i)0; (1020) 
M. W. N. 650; 39 M. L. J. 586. 


MADRAS HIGH COURT. 

Lettbks Patent Appeal No. (54 op 1925 

May e, 1926. 

Present: —Mr. Justice Waller and 
Mr. Justice Madhavan Nair 
SANNADHI GUNDAYYA-Appellant 

versus 

ILLOORI SUB BAY YA and others 

—Respondents. 

Contract Act (IX of JS72), a. 56~Contract for dt- 
lively of rice by railway waggons—Government res¬ 
trictions in respect of transport of rice—Inability to 
deliver on accotint of ivaggon shortage, effect of~^ 
Contract, whether conditional—Impossibility of per¬ 
formance. 

Where the defendant agreed to supply a certain 
number of bags of rice to tlie plainlilf by railway 
waggons at a lime when as a war measure, the Clo- 
vernment had imposed waggon restrictions and pri¬ 
ority certificates, the existence of which was known to 
botli the parties, and owing to the shortage of waggons 
on account of the enforcement of the rules, the de¬ 
fendant was not able to perforin his contract: 

Held, (1) that the seller must be regarded as having 
agreed to supply the promised number of bags of rice 
only if after using his best endeavours he was able 
to secure the necessary number of waggons and tliat 
the obligation to perform the contract was not, there¬ 
fore, absolute, but impliedly conditional on a sufii- 
cieut number of waggons being secured for delivery* 
jj). 1(51, col. 1.] ^' 

In re AvgloHiussian Mercha7it Traders d Bait d 
Co. (1). followed. 

(2) that as the defendant had not been able to 
secure a sutlicient number of railway waggons for 
delivery of the rice, he was excused from performance 
of the contract under s. 50 of the Contract Act ir. 
4C0, col. l.J ‘ 

Letters Patent Appeal against the judg¬ 
ment of Mr. Justice Odgers, dated the 17tb 
February, 1925, in LSecond Appeal No 121 
of 1924, preferred to the High Court against 
a decree of the District Court, Kurnoo) in 

A. S. No. 128 of 1921,(0. S. No. 57 of 1920 
on the file of the Court of the Subordinate 
Judge, Kurnool, in 0. S, No. 17 of IQIQ 
District Court, Kurnool). ' 

Mr. A. Krishnaswami Iyer and W 
Kothandaramiah, for the Appellant. 

Mr. K. V. Kri-shnasivami Iyer fnr 
Respondents. ' 


JUDGMENT.-This is an aoDenl 

unrier s. 15 of the Letters Patent against the 

judgment of Odgers, J. in S. A. No l^i 

luOl 01 


findings are not disputed^ The pfaint ff 

sued the defendant.appellantfor 

for breach of contract to dAliwo^ 
bags of rice. The defendant hid no bJen" 
for importing rice hut it is admitted 
the parties knew that the defendant'! f 

-Ayyalu” had a license and thakl: wTuk 
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enable the defendant by his good offices 
to perform the contract with the plain!itTi. 
it is not disputed that the contract con¬ 
templated delivery by railway waggons. 
As a war measure the Qovernnient had 
imposed “waggon restrictions”, and “priority 
certificates” all over the Presidency, and this 
interfered with the free and easy transport 
of rice. The existence of these restrictions 
was well-known to all the parties. Owing 
to the shortage of waggons on account of 
the enforcement of the rules, the defendant 
was not able to perform his contract. He, 
therefore, pleaded impossibility of perform¬ 
ance as a defence to the suit. Odgers, J., 
held in second appeal that, since the par¬ 
ties knew of the existence of Iheserestric- 
tions, it was not open to the defendant to 
import into the contract an implied condi¬ 
tion that the contract was not to be perform¬ 
ed if he was not able to secure to sufficient 
number of waggons for delivery. 

The defendant-appellant relies on s. 56 
of the Indian Contract Act. According to 
the 2nd para, of this section ‘‘a contract to 
do an act which, after the contract is made, 

becomes impossible.becomes void, 

when the act becomes impossible.” “By 

the Common Law of England a man who 
promises without qualification is bound by 
the terms of his promise....If the parlies do 
not mean their agreement to be uncondi¬ 
tional, it is for them to qualify it by such 
conditions as they think fit” (Pollock and 
MuUa, pageSlS). The rigour of this absolute 
rule has been graduallyand very considerab¬ 
ly relaxed by the recognition of ‘‘the doctrine 
of the implied term” by which, on tho 
ground of impossibility parties have been 
excused from performing their contracts 
by relying on conditions which may be 
implied from the nature of the contract and 
the surrounding circumstances. It does 
not appear as observed by Sir Frederick 
Pollock that the law embodied in s. 56 is 
materially divergent from the English 
doctrine. 

Inin rc Anglo-Russian Merchant Traders 
ct Ban ct Co. (1) by a contract made in 
London 50 tons of aluminium had to be 
supplied to Vladivostok during a specified 
time. At the date of the contract, theie 
was to the knowledge of both parties a 
prohibition against the export of aluminium 
from England except on license granted by 
tlie British Government. The sellers were 

(1) (1017) 2 K. B. 670; 80 L. J. K. 13. UCO; IIC L. 
T. 805i 6i 6. J.591. 
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unable to obtain a permit and the aluminium 
was not exported. The Court of Appeal 
held that the contract was discharged by 
the impossibility of performance. With, 
reference to the argument that the seller's 
Obligation, under the contract, was ab¬ 
solute, Viscount Segtding, 0. J., observ¬ 
ed thus: “There was at the time oi 
making the contract and at all mate¬ 
rial times a prohibition against the ex¬ 
port of aluminium except under a license. 
If a license cannot he obtained aluminium 
cannot be shipped, and I cannot see why 
the law should imply an absolute obliga¬ 
tion to do that which the law forbids. A 
shipment contrary to the prohibition would 
be illegal, and an absolute obligation to 
ship could not be enforced. I cannot agree 
that, in order to give to the contract its 
business efficacy, it is a necessary implica¬ 
tion that the sellers undertook an absolute 
obligation to ship whether a license was or 
was not obtained.” Scrutton, L. J., also 
used language to the same effect: “It is 
sufficient in order to give business efficacy 
to the contract to hold that no higher 
obligation can be implied than that the 
sellers would use reasonable diligence to 
get a license.” The learned Judges re¬ 
fused to read the contract as imposing an 
obligation which would imply that the 
parlies had undertaken to carry out an 
arrangement against law. They, therefore, 
held that the reasonable view of the con¬ 
tract in that case was that the sellers sold 
subject to their being able to ship under a 
license and that they impliedly undertook 
to use their best endeavours to obtain a 
license. 

In our opinion the present case falls 
within the principle of the above ruling. 
It has been found that the defendant used 
his best endeavours to secure the waggons 
but failed, if we regard the obligation to 
deliver the bags of rice as absolute in spite 
of the waggon restrictions and priority rules 
enforced by Government it would imply that 
the seller had undertaken to perform a con¬ 
tract contrary to the rules enforced by the 
Government and hence illegal. The argument 
that the parties should have provided for 
the failure of performance in the contract 
itself and sine? that-was not so done, the 
defaulting party should suffer cannot apply 
in a case like the present where the par¬ 
ties knew that owing to the restrictions in¬ 
troduced by Government rules, shortage of 
waggons may occur and performance for 


SANNADfll QUNDAYYA V. ILLOOBI 8UBBAYTA. 




[99 I. 0. 1927] NARAIN 

that reason may be rendered impossible. 
As pointed out by Viscount Reading, C. J., 
m In re Anglo Russian Merchant Traders & 
Balt & Co. (1) so, in this case, we cannot 
see ‘why the law should imply an absolute 
obligation to do that which the law forbids.” 
TJelearned Vakilfor the appellant was not 
able to distinguish the present case from 
the case in In re Anglo-Russain Merchant 
Traders <&, Batt &. Co. ( 1 ) In our opinion the 
reasonable view of the contract in this case 
is that the seller agreed to supply the pro¬ 
mised number of bags of rice if after using 
his best endeavours he was able to secure 
the necessary number of waggons. The 
obligation to perform the contract was 
not, therefore, absolute, but impliedly con¬ 
ditional. In.this view, we set aside the 
decision of the learned Judge and restore 
the decree of the trial Court The appel¬ 
lant will get the costs in the District Court 
and in the High Court. 

V. N. V. Appeal allowed. 
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NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

First Civil Appeal No, 16 of 1926. 

November 17, 1926. 

Present: —Mr. Hallifax, A. J. C. 

NARAIN and others—Defendants— 

Appellants 

versus 

MOTISA AND OTHERS—Plaintiffs 
—Respondents. 

Hindu Law —Mayukha— Ajmer, law applicable to — 
Woman taking absolute estate, origin of custom— 
Landlord and Tenant—Transfer of holding lij Hindu 
widow — Landlord's consent, effect of. 

The Hindu Law prevailing in Ajmer in respect 
of the nature of the estate inherited by a woman 
IS the Benares School and not the Bombay School, 
[p. 461, col. 2.] 

J>^yukha was not writlen till dome time in the 
17th century and though it is a record of pre-existing 
customs, it does not record tlie custom of a womau 
takmg aa absolute estate in pn^pcrly inhciiloJ from 
her father: that is a later iuterprctaliou of the work. 
[p-4G2, col. 1.] 

There is nothing to distinguish between the trans- 
ler of a tenancy with the consent of the landlord and 
a surrender to the landlord followed by a fresh grant 
of it to the transferee. [ifcic/.J 

Appeal against a decree of the Sub¬ 
ordinate Judge, No. J, First Class, Wardha, 
dated the 20th October, 1925, in Civil Suit 
No. 7 of 1921. 

Messrs. V. R. Pandit, R. B., and -V. R. 

Bobde, for the Appellants. 


Mr. M. B. Niyogi, for the Respondents. 

JUDGMENT. —Very nearly the whole 
of the long argument addressed to the 
Court by the. learned Counsel for the appel¬ 
lants was taken up with the contention that 
the plaintiffs and the defendants Naiayan 
andJani followed the Bombay School of 
Hindu Law and not the Benares School. 
That matter was finally settled by the 
judgment of this Court ou the 29th of 
March, 1924, when the case was remanded 
for consideration of another point. The 
defendants were appellants in that case also 
and para. 6 of the judgment is as 
follows: “The fourth point is as regards 
the School of Hindu Law by w’hich the 
parties to this suit are governed. It is 
argued that the Court ought to baveascer- 
tained this from the paities and need not 
have assumed that they were governed by 
the lex loci, namely, the Benares School 
ihis point, which involves question of the 
abode of the par4ie8, is a question 
of fact and not being raised by the defend- 
ants appellants at the stage of the trial 
they cannot be allowed to urge it at the 
stage of appeal. I, therefore, disallow this 
objection to the decree of the lower Court ” 
The evidence subsequently given on the 
point and the long discussion of it in the 
judgment of the lower Court now under 
appeab as well as the disquisition on it in 
this Court based on extensive historical 
research, represent a deplorable waste of 
time, effort and money. 

Even if the matter were open for dis¬ 
cussion, the finding must be against the 
appellants. It is very clearly proved bv 
the eydence that the plaintiffs and the 
defendants Narayan and Jani are descend¬ 
ants^ of Rao Rathor Telia who left their 
original home in Ajmer about 1500 A D 
and that they still observe the personal’law 
which governed them in Ajmer. It ia a J 
mitted that at present the Hindu Law in 
Ajmer m respect of the estate inherited bv 

a woman fiom her father is the law ^ 
what is called the Benares School, not that 
lu force lu Bombay The learned Counsel 
for tl.e appellants has urged, however ?hat 
Ajmer at one time formed a narr 

Kingdom of Gujerat. and that the Mavukha 

13 the record of the custom in ■‘^yukha 
that Kingdom, as 

Council m Lallubhai Bapubhai v M ^ 
kuvarbai{l). t^^onax v. Man^ 


(1) 2 B. 388; \ lad. Deo. (n. b.) 682 (F.B.), 
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But it was late in the 15th century that 
Ajmer was conquered from Gujerat, 
which is about the lime at which the an¬ 
cestors of the plaintiffs left it, and the 
Mayukhawas not written till some time in 
the 17 th century. The treatise is certain¬ 
ly a record of pre-existing custom, but, 
as was pointed out by Kanhaiya Lai, J., 
in Jawahir Lai v. Jarau Lai (2) it does 
not record the custom of a woman taking 
an absolute estate in property inherited 
from her father; that is a later interpreta¬ 
tion of the work, of which the earliest 
record we have is in the judgment of the 
Bombay High Court delivered in li<59 in 
Pranjivan Das v. Deo Kuar Bai (3). It must 
be held, therefore, that Sita did not take an 
absolute estate in property inherited from 
her father. 

But it is impossible to dislinguish be¬ 
tween a transfer of a tenancy with the con¬ 
sent of the landlord and a surrender of it 
to the landlord follow’ed by a fresh grant 
of it to the transferee. The transaction is 
carried through in one step or by one deed 
instead of two, but it is the same transac¬ 
tion. It is further admitted that a surrend¬ 
er of the absolute occupancy tenancy by 
Bita to the landlord would be good against 
the reversionary heirs of her father. It is 
necessary, therefore, to examine the correct¬ 
ness of the finding of fact at which the 
lower Court arrived that the landlord did 
not consent to the transfer by Sita. 

Sita, who died on the 19th of April, 1913,- 
made the transfer on the 3rd of September, 
1909 by a deed of gift which was duly re¬ 
gistered. In 1909-10. the agricultural year_ 
then current, the names of Janiand Nara- 
van were recorded in the jamabandi as the 
tenants, and this continued after Sitas 
death. In 1912 Jani and Narayan sued 
Sita and the malguzar Shankarlal for a 
declaration that a mortgage of the holding 
executed by Sita was not binding on them 
because there was no legal necessity for 

'^^In"fhat suit Shankarlal pleaded: “This 
defendant does not admit the validity or 
eSion of the alleged deed of gift in 
Xtnliils’ favour. Even if the deed of gift 
is valid, the plaintiffs' deed of gift being 
subsequent to the mortgage, they can at 
the most bring a suit for the redemption of 
Ihemorigflge and not for repudiation of 

'/oi 79 TncJ Cas. m; 22 A. L. J. 49; 46 A. 192; A. 
T K 1924 All. 350; L. K. 5 A. 130 Civ. 

^3; 1 13. U. O.R. 130,. 
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the same." In a further oral statement' 
made by Shankarlal’s Pleader it was said: 
“Sita was in possession and still is in pos* 
session of the property." Eventually, after 
the death of Sita in April, 1913, the suit was 
withdrawn with permission to sue again on. 
the same cause of action. 

To hold that Shankarlal’s pleadings in 
that suit even tend to show that he did not. 
consent to the gift, is to hold that people 
of his class do not ordinarily deny what 
they know to be the truth in their pleadings 
when they think some advantage is to. 
be got by doing so. It is also to be noticed 
that Shankarlal did not deny even “the’ 
validity or execution” of the deed, but only 
refused to admit them. As to his consent/ 
there is not only no denial of that but not ' 
even a formal refusal to admit it. If the 
pleadings are read carefully and as a whole,, 
they amount really more to an admission 
than to a denial of even the execution and 
validity of the deed of gift. 

In 1919 Shankarlal ^sLambardar brought 
a suit for the rent of the holding for the 
previous seven years, that is, from 1912-13 
the year in which Sita died, claiming also 
a charge on the holding for the amount in 
arrears. He made Narayan and Jani and 
also two of the three present plaintiffs de¬ 
fendants to that suit. The third paragraph 
of the plaint is as follows: “Sita died on 
19th April, 1913. Daring her life Narayan 
and Jani lived with her and she executed 
a deed of gift in their favour. Accordingly 
at first Narayan’sname was recorded against 
the fields and in 1914-15 the names of both 
Narayan and Jani, which has continued up 
to the present. Those two appear from 
the Patwaris papers to be the tenants of the 
fields, and they say themselves they are. 
But, correctly regarded, from the genealogy 
filed in the case, Tanba and Moti appear to 
be the legal reversionary heirs of Gajmal 
after the death of Sita and that is what - 
they assert, saying that the deed of gift , 
executed by Sita is illegal and void against 
them." 

The greatly condensed form of this pas¬ 
sage in the judgment of the lower Court 
is as follow.-^: ’‘Sita executed a gift in her 
lifetime. At first the name of defendant ■ 
No. 1 (Narain) and then i.e., from 1324 
{Fasli) year the names of defendants Nos. 1 ‘ 
an'l 2 (Narayan and Jani) are shown against 
fields Nos. iO and 11 till to-day. Thiisde-- 
fenclants Nos 1 and 2 appear to be the 
tenants.and such is also their case. But ' 
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really.Tanba.and Moti.as rever¬ 

sioners appear to be legal heirs and such 
is their statement." The last sentence is 
hardly a correct rendering of the effect of 
the words of the plaint. Indeed the state- 
inent that Narayan and Jani had been in 
possession as tenants and had been so 
recorded for many years after the execution 
of the deed of gift is a fairly clear admis¬ 
sion of consent to the transfer, and the 
plaintiffs were joined only because they 
claimed to be the tenants as the heirs of 
Gajmal, 

' The third suit of which the facts have 
been regarded as disproof of the Lamhardar 
having consented to the gift of the tenancy 
was also filed by him in 1919. He sued for 
foreclosure of the mortgage which had 
been attacked in the abortive suit of 1912, 
and joined the plaintiffs as well as Narayan 
and Jani. As in the case of the suit for 
rent, if the joining of the plaintiffs in the 
mortgage suit could be regarded as a 
denial of the rights of Narayan and Jani, 
the joining of the latter must also be re¬ 
garded as a denial of the rights of the 
plaintiffs. 

•'Therestof the evidence of theLa7nbarda7''s 
consent having been given consists mainly 
of his own affirmation as a witness that it 
was, and the fact that from the date of the 
gift and during the remaining three years 
of Sita’s lifetime the transferees were re¬ 
corded and treated as the tenants of the 
holding, nothing more seems to be requir¬ 
ed, That fact would certainly be regarded 
ea sufficient proof of the consent in a suit 
between the transferees and the Lamhardar 
in which he denied it, and it is, therefore, 
sufficient here even if his testimony is 
considered to be worthless. It is found, 
therefore, that the Lamhardar did consent 
to the transfer of the tenancy by Sita to 
Narayan and Jani. 

' A minor matter that has been left out of 
sight all through the case is that the deed 
of gift covers house property as well as the 
absolute occupancy holding; the landlord’s 
consent could not validate the transfer 
of that. As, however, the liouses are pre¬ 
sumably in the ahadi of the village, Sha’s 
transfer of the license to occupy the site 
could certainly not be questioned by the 
reversioners, and it is safe to assume that 
they consider it not worth their while to 
question her transfer of the materials. 
Anyhow the transfer of the houses has 

Itaen treated all through the case as valid 


or invalid along with that of the holding, 
and it is too late to treat it differently now 
The decree of the lower Court will accord¬ 
ingly be set aside and in its place a decree 
will issue dismissing the suit. The plain¬ 
tiffs will pay all the costs of both parties in 
both Courts. 

G. R. D. Appeal allowed. 

A. N. A. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 1719 op ly26. 

November 17, 1926. 

Present: —Mr. Justice Coldstream. 

■ KIRPA RAM— Defe.vdant—Appellant 

7*SXIS 

CH^ND BAHADUR— Plaintiff- 

Respondent. 

Appeal—Point raised in ground of appeal not 7'e- 
ferred to in judgment—Presumption. 

Where there is no reference in a judgment to a point 
raised in tlie grounds of appeal, it must be assumed 
that it w'as not brought to the notice of the Couit 
but was given up. [p. 461, col. 1.] 

Appeal against a decree of the Additional 
District Judge, Amritsar, dated the 13th 
May, 1926, modifying that of the Second 
Class Sub-Judge, Amritsar, dated the 4th 
November, 1925. 

Mr. Harbhajan Das, for the Appellant. 

Mr Shamair Chand, for the Respondent. 

JUDGMENT,— On the 27th February, 
1925, Kirpa Singh contracted to supply 
certain furniture to Chand Bahadur, who 
had himself contracted to supply it to the 
Amritsar Medical School. The articles were 
to be supplied by the 15th March, but an 
extension was given up to the 19 th March. 
The defendant did not, however, supply the 
goods until the 20th April, and when he 
supplied them they were rejected by the 
Medical School authorities. On the 1st 
July, 1925, Chand Bahadur instituted a suit 
from which this appeal arises, against 
Kirpa Singh claiming Rs. L096-8-U made 
up as follows :— 


Purchases of Benches not 
supplied 

Spent on repairs on other 
furniture 

Spent on polishing furniture 
Money advanced... 


Es. a. p. 

307 0 0 

159 8 0 
20 0 0 
610 0 0 


Total ... 1,096 s’ 0 
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The defendant pleaded that the benches 
had not been supplied because the plaintiff 
had failed himself to furnish the defendant 
as he bad undertaken to do with iron legs 
for them. As regards the other articles the 
defendant pleaded that they had been 
supplied in time and had been of proper 
quality. 

The first Court decreed a sum of 
Rs. 786 8-0 being Rs. 4^6 spent on purchase 
of benches and I’epairs and Rs. 300 damages 
for the payment of which the contract pro¬ 
vided. This amount was reduced to 
Rs. 560-8 0 on appeal by the Additional 
District Judge who allowed Rs. 466-8-0 on 
account of money actually spent and Rs. 100 
only on account of damages. The defend¬ 
ant Kirpa Singh has filed this second appeal 
which baa been argued before me by Mr. 
Harbhajan Das. Th« grounds urged by 
Mr. Harbhajan Das are, firstly, that the 

lower Appellate Court has omitted to deal 

with two questions raised by the grounds 
of appeal preferred before it, Dam<»ly, 
ther the goods on which Rs. 159-8-0 are said 

to have been spent were those supplied by 

the defendant and whether the plaintiff 
had or had not failed to supply the 
legs for the benches, secondly,_ that the 
contract was between the plaintiff and 
the defendant and the lower Courts were 
wrong in holding that the defendant was 

bound to supply 

satisfaction of the Medical School, and 
thirdly, that the evidence 
goods supplied were passed by the plaint¬ 
iff as acceptable. 

It i“ust ^e^assun.ed^that meters ^were 

1 4 r^,*v>ci c-^i ififaclion of the Medical 
the goods agree with the findings 

rwer Corris^^^^^^ efiect that the 

To Caid when goods are passed ) were 
understood by the defendant to mean that 

( 1 ) 66 Ind. Cas, 710i A, I. R. 1523 Loh, 124. 


the goods were to be passed as satisfactory 
not by the plaintiff but by the Medical 
School authorities. This is, in my opinion, 
clearly established by the evidence. 

The defendant admitted that he did not 
supply the benches. I find it proved by 
Mr. Longman’s evidence that the iron legs 
for the benches were duly furnished to the 
defendant. As regards the rest of the 
goods it is proved that they were supplied 
a month late and I find no justification for 
Mr. Harbhajan Das’ arguments that they 
must have been accepted as satisfactory 
because the plaintiffs advanced Rs. 50 in 
part payment to the defendant on the 20th 
April. This disposes of all the grounds of 
appeal urged before me. The appeal is 
dismissed with costs. 

H. L. Ai^ptal dismissed. 


MADRAS HIGH COU-RT. 

FULL BENCH. 

Civil SuitNo. 720 OF 1925. 

October 20, 1925. 

Present.— Sir Victor Murray Coutts Trotter, 
Kt. Chief Justice, Mr. Justice Krishnan 
and Mr. Justice Beasley. 

Rajah INUGANTI VENKATA- 
RAYANIM VARU alias VENKATA- 
RAMAYYA GARU— Plaintiff 

versus 

AV. H. NURSE— Defendant. 

Original Side Buies (Madras), 0. VI (a), r. 62— 
Negotiable instrumeyits, suits on—Option of parly to 
sue in ordinary form—Suit by or against legal reprt^ 
seniative—Suvmary procedure. 

Under r. 62 of O. VI (a) of the Original Side Pules 
of Practice of the MadrasHigh Court a person suing 
on a negotiable instrument is bound to bring his suit 
under the summary procedure and not in the ordi¬ 
nary form inasmuch as r. 62 is mandatory and not 
directory. Likewise suits on negotiable instrumenta 
by or against legal representatives of parties can and 
must be brought only in the summary form. [p. 465, 
cols. 1 & 2.] . ri 

Ca'^e referred to a Full Bench in 0. S, 
No. 720 of 1 925, by Srinivasa Iyengar, J. 

Mr. N. Chandra Sekhara lyer^ for the 
Plaintiff, 

Messrs. K. Narayana Iyengar^ and G. 
Rama Krishna Aiyar, Amicus Curioi. 

JUDGMENT.— This reference has 
been necessitated by the judgment of 
Devadoss, J , in C. S. No. 877 of 1923 sitting 
on the Original Side of the High Court where¬ 
in the learned .1 ndge held that under 0» 

VI (a) of the High Court Rules of Praotico 
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a persoa suiag on a negotiable instrnment 
had an option to bring his suit in the 
ordinary form or under the summary 
prooedura as ha liked, the rules in the 
Order, though inform peremptory beiug in 
reality only directory and not mandatory; 
and that a suit by or against the legal 
representative of a party to a negotiable 
instrument and not by or against a party 
himself should be brought as an ordinary 
suit and not as a suuimary suit. 

Ou both theabjve points it seems to us 
with all respect that the learned Judge’s 
views caanot be supported. Rale 62 of 
0. Vi (a) says that the “procedure pre- 
sjribad by 0. XXKVII of the First Sch. 
of the C, P. 0., 1903, shall be followed in all 
suits on negotiable instruments with the 
modifications mentioned in this Order.” 

Order XXXVII, 0. P C, no doubt, gives 
an option to bring such a suit either in 
the summary form or in the ordinary form, 
for r. 2 (I) thereof says: 

“All suits upon bilO of exchange, handis 
or promissory notes miy, in cis? tlie plaint¬ 
iff desires to procesi hereunder, beinstitut- 

©1 ©tv 

Now it 13 in this very rale that 0 Vf (a) 
has introduced a modification: for r, 6-3 (a) 
thereof which corresponds to it has deleted 
the words “may, in case the plaintiff desires 
to proceed hereunder," which are the words 
giving the option and has substituted for 
ttiem the word “shall.” There can be no 
clearer indication than that of the object 
of the framers of the rules to take away 
the option and substitute for it a rigid rule 
requiring all suits on negotiable instru¬ 
ments to be brought in a summary manner. 
Tne form prescribed for the plaint under 
the rules, namely, form No. 4 in Appendix 3, 
0. P. C., is a form adopted_ only for 
summary suits and not for ordinary suits. 

The intention underlying the High Courts 
rule was to expedite the disposal of all 
Suits on negotiable instruments and the 
rule has had a salutary effect in that 
direction. The very object of the rule will 
be defeated if we are to hold that in spite 
of its language there is still an option 
left to a plaintiff suing on a negotiable 
iastrumeut to bring his suit in the ordinary 
form. We hold there is no such option. 

In this connection it may be mentioned 
that it was feebly suggested that on the 
view we are taking, the rule would have 
to be treated as ultra vires because it is 
Said that it takes away the ordinary right 
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of suit from a litigant suing upon a ’negoli* 
able instrument. That may be the effect 
of the rule but the High Court which fram^ 
ed the rule has full powers to frame.rules 
for regulating its procedure under cl. 37 of 
the Letters Patent under which this rule 
was framed; and the rale is purely' one of 
procedure and does not alTect any sdli- 
stantive rights of parties. This objection 
is, therefore, groundless. 

The last question is whether suits on 
negotiable instruments brought not by or 
against parties to it but by or against their 
legal representatives are excluded from the 
scops of 0. VI (a). On this point there is 
nodiffsrencs between the rule under the 
C. P. G. and the one in O VI (a). They 

both refer to all suits on bills of exchange, 
hundis or promissory notes; there is no 
limitation that the suit should be by or 
against parties to the instrament. So long 
as the suit can be properly described as a 
suit on a bill of exchange, hundi or pro¬ 
missory uots, item be, and in'the High 
Court it must be, brought in the summary 
form. A suit on a negotiable instrament 
by or against a legal representative is still 
a suit on the instrument and will fall under 
C. VI (a). It is only if any other causeof 
action is added not based on the instru¬ 
ment that the suit may fall outside the 
scope of the order; if the liability sought 
to be enforced is solely under the instru¬ 
ment it would not matter whether it is 
sought to be enforced against a party to 
the instrument or a legal representative 
of such a party such as au executor, or 
administrator, or heir of his. The English 
practice is in accordance with this view; 
there does not seem to be any proper 
reason to adopt a dilferent rule here. 
Undoubtedly where summary suits are 
brought agiinst executors, admiuistrators, 
or other legal representatives who were not 
parties to the instrument, the rule as to 
granting leave to defendants will be liberal¬ 
ly interpreted as the learned Judge ob¬ 
serves. In such an action unconditional 
leave to defend will generallybe given if 
the defendant has any reasonable ground 
for asking that the claim should be strictly 
proved. 'I'hat removes any hardship that 
a legal represontative defendant may be 
pat to by the adoption of the summary pro¬ 
cedure. 

It is argued that summary procedure is 
not availabU where apart from the note 
sued on, oth^r facts h&v© to b© proved to 
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make the defendant liable as no evidence is 
taken in such suits and Rem^ry v Skilling- 
ford (1) ^nd Bhupati Bamv. Surendra Mohun 
I'agore (2) are cited in support of the con- 
teuiion. To meet the objection raised in 
thesecases the law has been changed under 
the new Code of ittOS by adding to r. 2 (2) 
of O. XXXVII a provision which says that 
if leave to defend is not obtained “the 
allegations in the plaint shall be deemed 
to be admitted” making it unnecessary to 
prove them by evidence. The same rule 
applies under 0. VI (a) for it adopts the 
rules of 0. XXXVII unless modified by 
itself. These decisions are, therefore, of 
no force now. 

We hold that suits on bills of exchange, 
hundis &nd promissory notes by or against 
legal representatives of parties can and 
must bebroughtin the High Court in the 
summary foim. 

The case will go back to the learned 
Judge on the Original Side for disposal. 
The costs of the reference will be costs in 
the cause. 

V. N.v. Ca^e remanded. 

(l) l G. 130; I Ind. Dec. (s. s.) 84. 

30 C. 446; 7 C. W. N. 412. 


OUDH CHIEF COURT. 

Slcond Civil Appeal No. 5ifi of 1925. 
November 24, 1926. 

Present;—Mr. Justice Misra. 
BIUUMAJIT SINGH— Plaintiff- 

Appellant 

versus 

DWARKA SINGH AND OTHERS— 

Defendants—Respondents. 

Lbnxtauon .let (lA of mS). Sch. I, Art. OS-Ut- 
demption of mortgage—Suit for simple 
on dud of further charge-Cause o; action—Limita- 

*‘The cause of action for a simple money-decree 

nat^^rigTsuUanptTatei tt 

timber 1925. setting aside that of the 
Munsif,' Amethi at Sultanpur, datea the 1st 

Naimullah, for the Appellant. 

Mr. Rudra Datta Sinha, for the Respond¬ 
ents. 


JUDGMENT. —This appeal arises out 
of a suit for recovery of money due under 
a deed alleged to be a deed of further 
charge, dated the 9th September, 1912. On 
the 30th July, lfe92, one Zabar Singh execut¬ 
ed two deeds of mortgage each for Rs. 750, 
one in favour of Tuishi Singh (father of 
Rambali Singb, the plaintiff) and Dilas 
Singh, and the other in favour of Sugrim 
Singh. The mortgages were with posses¬ 
sion. A deed of further charge was execut¬ 
ed for Rs. 150 on the llth February, 1897, 
but we are not concerned with that deed in 
the present suit. Subsequently the deed 
in suit was executed by Rachhpal Singh, 
son of Zabar Singh for Rs. 50 in favour of 
Rambali Singh. In 1923 Mathura Singh 
nephew of Zabar Singh, and Muttu Singh, 
son of Ghirao Singh another son of Zabar 
Singh, claimed redemption of the property 
mortgaged under tbe deeds, dated the 30th 
July, 1892. The plaintiff, Rambali Singh, 
was impleaded as a defendant in that suit 
and he set up his claim for money due 
under the deed in suit before Mathura 
Singh and Multu Singh could be allowed 
to redeem These facts would appear from 
the plaint and the written statement of that 
suit filed in this case as Bxs. 2 and 3. On 
the 3l8t January, U24, a compromise was 
arrived at between the parties to that 
redemption suit and a decree was passed on 
the basis of the said compromise (vide, 
Exs. 5 and 4). Under the terms of the com¬ 
promise Mathura Singh and Muttu Singh 
were allowed to redeem the mortgaged 
property on a condition embodied therein 
that the defendants, among whom Rambali 
Singh was one, could seek relief for obtain¬ 
ing their money due under either deeds by 
a separate suit. It was stated that the 
plaintiffs were not liable to pay the money 
due under those deeds obviously on the 
ground that they were not executants of 
those deeds. Rambali Singh thereafter in¬ 
stituted the present suit for recovery of the 
money due under the deed dated the 9th 
September, 1912, on the 5th of November, 
1924. The defendants impleaded in the 
suit were Nandan Singh, son of Rachhpal 
Singh and Nasib Singh, eon of Sheoratan 
Singh, the person in whose favour the deed 
in suit had been executed along with the 
plaintiff Rambali Singh. The plaintiff 
claimed only half the money due under the 
deed in suit. 

The defence raised by Nandan Singh con** 
sisted of two pleas: one that the deed in suit 
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was nsither genuiae nor valid; and the 
other that the plaintiS’s suit was barred by 
limitation. 

The learned Mansif of Amethi at Saltan- 
pur, who tried the suit, found the deed to 
be genuiae and valid and the plaintiff’s 
suit well within limitation. On these find¬ 
ings he decreed the plaintiffs suit against 
Nandan Singh. 

On appeal thelearned Subordinate Judge 
of Sultanpur agreed with the finding of the 
learned Munsif as to genuineness and the 
validity of the deed but differed from him 
as to the plea of limitation, and, therefore, 
dismissed the plaintiff’s claim as being bar¬ 
red by limitation. 

The plaintiff, Rambali Singh, came to 
this Court in second appeal, but during the 
pendency of the appeal he has died and the 
name of his minor son, Brahmajit Singh 
under the guardianship of his uncle Ram 
Raj Singh, has been substituted in place of 
his. One of the defendants, Nandan Singh, 
has also died during the pendency of the 
appeal and his four sons, namely, Dwarka 
Singh, Basu Singh, Bhagauti Singh and 
Djota Din Singh have been brought on the 
record in his place. Dwarka Singh has 
appeared before this Court and is repre¬ 
sented by Counsel. The other brothers of 
Dwarka Singh have not appeared and I have 
held in nay order of to-day’s date that inas¬ 
much as Dwarka Singh is living jointly 
with his three other brothers and is the 
head of the family, the other brothers who 
have also been impleaded as respondents 
in the case will be considered as sufficiently 
represented by him and the decision of this 
appeal will be binding on them. 

It is argued by the learned Pleader for 
the appellant that the finding of the learn¬ 
ed Subordinate Judge on the point of limi¬ 
tation is incorrect and that the plaintiff’s 
anit is amply well within limitation. After 
hearing the arguments of both the parties 
in this appeal I have come to the conclu¬ 
sion that the appeal must be decreed. It 
appears to me that the time fixed for pay¬ 
ment under the deed, dated the 9th Sep¬ 
tember, 1912, was when the mortgage of the 
30th July, 1892, was to be redeemed. The 
deed in suitclearly provides that withoutthe 
payment of money due under it the mort¬ 
gagor will not be entitled to redeem the pro¬ 
perty mortgaged under the deed dated the 
30th July 1892. The deed is also desrribed as 
a deed of “/cumfci” or “ zo.r mazid " that is, a 

deed of further charge. These points 


clearly indicate that the money was con¬ 
templated by the parties to be paid at the 
time of redemption. The learned Pleader 
for the respondents contended that there 
was no time whatever fixed for payment in 
the deed and the money could have been 
paid by the mortgagor at any time that 
he liked. We are not concerned with the 
question whether the mortgagor could have 
paid the money whenever he liked to pay ; 
what we are concerned with is whether the 
mortgagee could have enforced the payment 
of the deed at any time that ha liked. On 
this point I am clearly of opinion that the 
mortgagee could claim the money due 
under this deed only at the time of redernp- 
tion; otherwise there was no point in calling 
this deed to be a deed by way of ''zar 
mazid." If, therefore, the mortgagee could 
not claim the money before the redemption 
of the principal mortgage, dated the 30th 
July, 18 2, the cause of action could not 
have arissn in favour of the plaintiff prior 
to redemption which was, as stated above, 
effected by the comDromisa, dated the 31sr, 
January, 1921. The present suit was 
brought on the 5th November, 1924, within 
a year of the date when the redemption was 
effected. 

Under Art. 65 of the First Sch. to the 
Indian Limitation Act (IX of 1908) the 
period of limitation for compensation for 
breach of a promise to do anything at a 
specified time, or upon the happening of a 
specified contingency is three years reckoned 
from the date when the time specified arrives 
or the contingency happens In the present 
case, in my opinion, the time for the pay¬ 
ment being the date of redemption of the 
principal mortgage the suit could be insti¬ 
tuted within 3 years of that date in case 
the money stipulated under the deed in 
suit was not paid at the said time. I am, 
therefore, clearly of opinion, that the plea 
of limitation set up by the defendant has 
no force. 1 am supported in the view which 
I have taken by a decision of the late Court 
of the Judicial Commissioner of Oudh re¬ 
ported in Lai Behari v. Satgur Prasad (1). 
The appeal was decided by the Hon’ble 8ir 
Louis Stuart. C. J., then a Judge of the 
late Court. The learned Judge in a case 
similar to the one before me held that the 
cause of action for a simple money-decree 
arose under Art. 65 of the First Sch. to 
the Indian Limitation Act from the date 

(1) 38Ind. Cas. 480; 3 0. L, J. 714, 
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when the mortgage was redeemed wholly or 
in pirt. . • 

J. therefore, allow the appeal, set aside 
the decree of the learned Subordinate Judge 
and restore that of the learned Munsif with 
cosls in all. the three Courts. I would, 
however, like to make a little modification 
in the decree passed by the learned Munsif 
and it is this that I would grant the plaint- 
itf-appellant a decree for the sum claimed 
against the assets of Rachhpal Singh that 
may have come into the hands of his 
son Nandan Singh and after his death into 
the hands of his sons, the defendants-re- 
spouderits Dwarka Singh, Basu Singh, 
iihagauti Singh and Deota Din Singh. 

G. H. Appeal albnvcd. 


MADRAS HIGH COURT. 

iSa'oNi) Appeal No 1859of1U23. 

September 0, 1920, 
Pre!ien(:—'Mr. Justice Devadoss. 
yiCNNAMANI RAMMANNA—Pl.untipf 

- Appellant 
versus 

ilASUNARl YENKATANARAYANA 
—Defendant No. 8—Respondent. 

Jiiain- - Kariiiiin service inam— Enfranchisement— 
Jssu>: of fresh title-deed, effect of —C. P. C I of 

y'WtS;, .V, ■//, Kxpl IV Mortgage suit—Paramount title, 
ivhi ther might and ought to he set up —Kes judicala. 

'J’iii'. of ciifraiicliisieiiient of A-arn«?u seivice 

iiiaiii IS the doin;< away willi the riglit or title to 
I liV pr'ijicj-tv a<MiuiiV(l before the date of enfrancJiise- 
TIk;' olTcct of issuing an inam title-deed after 
<-iifraiR-lii.seiiient in favour of a person is tantamount 
to 1 hiveiiiinont icsuining the i?iam and re-gianting it 
ii'tltp j'lTsoii in whose favour llic title-deed is issued. 
When llie (Jovernment resumes a service yiam, all 
llie inleicsls of jicrsons who have acquired title prior 
i<> the date of enfranohiscinent cease to have any 
clfoct.and the person in whoie name the lillo-deed is 
made out after enfranchisement gets it free of the 
iiilercsl ^vhicll othor jicrsonn liaci in thc^ piopcity 
lH*£oro the dale of civfraiichisement. []). 4Cb, col. 2; jj. 

^^iunlcata^Jagamiadha v. Vterabhadraya (1), follow¬ 
ed. 

in a suit on a mortgage, although the Court has 
jurisdielion to ailjudieate on the paramount title of a 
jierson claiming uilveisely to the mortgagor and the 
mortgager if such a peison is made a defendant to 
the suit, it is nut hound to do so if it considers it 
inconvenient or unnecessary to do so; mother words, 
it has a discretion in the matter, [p. 171, col. 2.] 

.'I'hc omission of a person who is made a party to 
ii muitgagc suit to set up his paramount title does 
not render the question of his title res judicata in u 
subsequent suit and debar him fic-m setting u|) such 

title inusmiK'h us the enquiry into such questions is 


only a matter of discretion to the Court, in a mortgage 
suit and it cannot bs said that the matter was one 
which the party might and ought to have set up in. 
such a suit. ',ibid\ 

Second appeal against the decree of the 
Court of the Subordinate Judge, Rajah- 
mundry, in A. S. No. 98 of 1922 (A. S. No. 53 
of 1922 on the file of the District Court, 
Godavari), preferred against a decree of 
the Court of the Additional District Munsif, 
Rajahmundry, in O. S. No. 15 of 1921 (0. S. 
No. 596 of 1919, on the file of the Court of the 
Principal District Munsif, Rajahmundry). 

Mr. B. Somayyay for the Appellant. 

Mr. G. Lakshmanna.tQx the Respondent. 

JUDGMENT.— The plaintifi’s suit 
is for a declaration that the decree 
passed inO. S. No. 2 of 1910 is not binding 
on him so far as the plaint property is con¬ 
cerned and for an injunction restraining 
the defendants from interfering with his 
possession and for incidental reliefs. The 
District Munsif passed a decree in plaintiff's 
favour. The Subordinite Judge on appeal 
held that the decree in 0. S. No. 2of 1910 
was binding upun the plaintiff and dis¬ 
missed his suit. The plaintiff has prefer¬ 
red this second appeal. 

The suit property was originally karnam 
service inam. It was enfranchised in favour 
of the plaintiff’s paternal uncle and title- 
deed, Ex. D, was issued on 16th October,1105, 
Defendants Nos. 1 and 2 had mortgaged 
the suit property with other property to 
the father of defendants Nos. 6 and 7 on 
26th Jul)^ 1897. Defendants Nos. 6 and 7 
brought O. S. No, 2 of 1910 on the mort¬ 
gage and obtained a decree. They now 
have brought the property to sale. To 
0. S. No. 2 of 1910 the plaintiff's uncle and 
the plaintiff, who was then a minor, were 
made defendants onthe ground that they 
were in possession of the property as 
lessees. The plaintiff's uncle is dead and 
the plaintiff has brought the present suit 
lor the reliefs above-mentioned. The 
learned Subordinate Judge has considered 
the question whether defendants Nos. 1 and 
2 had title to the property and whether 
that title was in any way affected by the 
enfranchisement. His view is opposed to 
the decision of the Privy Council in Yen- 
kata Jagannadha v. Veerabhadraya (1). It is 
w’ell settled that the effect of enfranchiee- 

{]) Gl Iml. CiiB. G67; 44 M. 643; 41 M. L. J. 1; 34 
0. L.J. IG; 14 B. W.-59; (1921) M. W. N. 401; SOM. 
L. T. 14; 26 C. W. N. 302; A. I. R, 1922 P. 0. 96; 49 
I. A. 244 (P. C.). 
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meat of karnam service ina?n is the doing his mortgage a person claiming a title para- 
away with the right or title to the properly mount to the mortgagor and the mortgagee 
acquired before the date of enfranchise- is not a necessary party, and the question 
meat. The effect of issuing an inam of the paramount title cannot be litigated 
title-deed after enfranchisement in favour in such a suit.’’ 

of a person is tantamount to Government The same view was held in a recent case 
resuming the inam and re-granting it to by the Patna High Court. In Keshobati 
the person in whose favour the title-deed Kumari v. Satya Nh'anjan Chakrahartij 
is issued. When the Government resumes (3) Roe and Coutts, JJ., observed at page 


a service inam all the interests of persons 
who have acquired title prior to the date 
of enfranchisement cease to have any effect, 
and the person in whose name the title- 
deed is made out after enfranchisement 
gets it free of the interest which other per¬ 
sons had in the property before the date of 
enfranchisement. It is, therefore, necessary 
in the case to consider whether defendants 
Nos. 1 and 2 had any interest in the property 
and whether such interest was subsisting 
after the date of the enfranchisement. The 
only question that needs consideration in 
this case is, is the plaintiff’s suit barred 
by res judicata by reason of the decision 
in O. S. No. 2 of 1910. In that suit there 
was no adjudication on the title of plaintiff 
and his paternal uncle. The paternal uncle 
remained ex'parte and the guardian of the 
plaintiff did not adduce any evidence. 
They were made parties on the ground 
that they were in possession as lessees. 
The question of their title was not specifical¬ 
ly raised. The Subordinate Judge held 
that it was necessary for the plaintiff and 
his uncle to have repudiated the character 
of lessees and to have asserted their own 
right and as they did not do so the present 
suit 13 barred by res judicata. The question 
is whether this case comes within b]\'pl. 
IV of 8. 11 of the C. P C. Is the title of the 
plaintiff or his uncle a matter which might 
and ought to have been made ground of 
defence or attack in the former suit? If it 
was not a matter which might and ought 
to have been made a ground of defence or 
attack in the former suit, then the plaintiff s 
suit would not be barred. 

The view of the Allahabad High Court is 
that in a mortgage suit the paramount 
title of a third party who claims adversely 
to the mortgagor and mortgagee cannot be 
adjudicated upon. In Gobardhan v. Manna 
LM (2) Bannerji and Abdul Raoof, JJ., ob. 
served at page 58a*: — 

"We must take it as settled law that in 
a suit brought by a mortgagee to enforce 

(2) 46Ind. Cas. 559; 40 A. 5S4; 16 A. I.. J. 6.39. 

•Page of " 


187*;— 

“It is well settled that in mortgage suits 
the paramount title of parties other than 
the mortgagor or his representative-in-in¬ 
terest cannot be gone into.” 

This is an Extreme view. There is no¬ 
thing in the C. P. C. which prevents the 
Court from adjudicating in a proper case 
upon the titleof a person claiming adversely 
to the mortgagor and the mortgagee. It 
cannot, therefore, be said that the Court 
acts without jurisdiction if it decides 
upon the title paramount of a thid person 
who is made a party to the mortgage 
suit. This is the view of Sadasiva Iyer, J., 
in In re Obalampalli v. Ramalakshmanna 
(4) and a similar view was held by In re 
Krishnaswavii Pathan{5). In Radha Kunwar 
V. Reoti Singh (6) the Lord Chancellor in 
delivering the judgment of their Lordehipa 
of the Privy Council observed with refer¬ 
ence to certain person who set up adverse 
claims to the mortgage property aud who 
had been made parties to the mortgage suit; 

“Their Lordships think that this joinder 
of these parties was irregular, and that it 
could only tend to confusion.” 

It is clear, therefore, that, where the title 
could be conveniently tiled the Court has 
jurisdiction to adjudicate upon the title 
paramount in the mortgage suit. 

The leading case on this point is Jagges^ 
war Dutt v. Bhuban Mohan Mitra (7). In 
that case Mookejee, J., after an exhaustive 
e.xaminationof English, American aud Indian 
authorities held that persons claiming ad¬ 
versely to both the mortgagor aud mortgagee 
were not necessary parties. He observed at 
pages 433 and 4401':—• 

"It is not competent for the mortgagee 
to make as party defendant, one who 

(.3) 17 Ind. Cas, 179; (1918) Pat. 305. 


1) 22 Ind. Cas, 076; (1914) M. W. N. 623. 

^5) S lud. Cas. 885; 9 M. L. T. 173. 

(0. 35 Ind. Cas. 939; 38 A. 488; 14 A. L J lOO’- *50 

C. W. X. 1279; 20 M. L. T. 211; (1916) 2 M w’ m 
200; 31 .M. L. J. 571; 18 Boiu. L. R. 850- 24 O \ t' 

30.3; 5 L. W. 456 (P. C.). b. J. 

(7! ,33 C. 425; 3 C. L. J. 205 
•i*age of 47 Ind. Cas.— 

TPukcs of 33 
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claims adversely to the title of the mort¬ 
gagor and mortgagee. He is a stranger to 
the mortgagee, has no connection with the 
mortgage, and as his adverse claim of title 
cannot in any way be affected by the 
mortgage suit, in which he has no interest, 
he cannot be made a party for the purpose 
of litigating such claim of title. This view 
appears to us to be well founded on principle 
and is not only sustained by a fair and reason¬ 
able interpretation of the language of s. 
85 of the Transfer of Property Act, but 
is, as will presently be shown, supported by 
a considerable body of authorities ...The 
plaintiff, therefore, cannot very consistenUy 
make such a stranger, who has no privity 
with him, a party to his suit to enforce the 
security." 

The case in Srimanta Seal v. Bindubasini 
Das (8) to which Mookerjee, J., was a party 
is strongly relied upon by Mr. Lakshmanna 
for his contention that the plaintiff’s suit 
is barred by res judicata. In thatcase the 
plaintiff sued for confirmation of possession 
upon declaration of title and for an injunc¬ 
tion to restrain the execution of the decree. 
The suit property was an occupancy hold¬ 
ing which belonged to a family of Kundus. 
In execution of a money-decree their 
right, title and interest was sold on 15th 
December, 1909. The purchaser obtained 
delivery of possession on 30;h January 
following. On 16th February the purchaser 
assigned the holding. The mortgagees in¬ 
stituted asuit to enforce their security and 

made the plaintiff a party to their suit. 
“ The suit was decreed on 27lh February, 
1914, and the preliminary decree was mtide 
absolute on 29th September, 1915. On 
14lh August, 1911, the plaintiff commenced 
the present suit on the ground that the 
mortgage was inoperative because the hold- 
in- was Don-transferable. that the decree 
palsed thereon was equally inoperative and 
that he had acquired a title independent of 

the mortgage under a settlement horn the 
superior landlord taken on the Ist Septem¬ 
ber 1910. The lower Courts dismissed his 
suit” The High Court held that his suit 
was barred by a previous suit. Mookerji, J., 
observed at page 185* 

“ Here the plaintiff was a defendant in 
the mortgage suit. He had a two-fold 
character; as purchaser of the equity of 

(8) 76 Cas. 517; 38 C. L. J. 183; A. I. K. 1924 

Cal. 138,____— - 

*l>agc of 38 C. 1 j. j. 


redemption, he was properly before the 
Court; as settlement holder from the supe¬ 
rior landlord, he could set up a defence 
that the mortgage could not be enforced 
against the property in his hands. He did 
not take that defence, and the result was 
that a decree was made for sale of the mort¬ 
gaged property in his presence. The decree 
is operative against him and he will be 
bound by the result of the sale in execution. 
In the present litigation, he seeks to avoid 
the decree and to make it inoperative, 
though it was passed in his presence and is 
obligatory upon him. Clearly such a course 
is not permissible." 

In that case the plaintiff contended that 
the mortgage itself was inoperative. He 
should have set up that defence in the 
mortgage suit itself to which he was a 
party. Where a person who is not a party 
to the mortgage but is added as a defendant 
to a mortgage suit sets up the plea that the 
mortgage is inoperative, he is bound to 
prove it and if he does not and if a mort¬ 
gage decree is passed, it must be held that 
his plea is found against. The case would 
be different where a third person claims the 
property as his independently of the mort- 
gogor and mortgagee. It is unnecessary in 
hi^case to contend that the mortgage is 
inoperative for the mortgagor had no title 
to the property and any transaction by him 
with regard to the property would not in 
any way affect the real owner. This case is 
distinguishable from the present inasmuch 
as the plaintiff herein relies upon a title 
independently of the mortgagor and the 
mortgagee and does not merely contend 
that the mortgage is inoperative The 
cases in Hare Krishna v. Robert Watson & 
Co. (9), Nafar Chandra Kundu v. Ratna- 
mala Dcbi (10) and Bhaja Chowdhury v. 
Chjinilal Marwaii (ll), do not help the re¬ 
spondents. In Hare Krishna v. Robert 
IVatsoji tO Co. (9), Maclean, 0. J, and 
Banerjee, J., held that the Court had juris¬ 
diction to try at the instance of the assignee 
of the equity of redemption the issue whe¬ 
ther the mortgage was invalid as against 
him. In Nafar Chandra Kundu v. Ratna- 
mala Devi (10), Mookerjee and Teunon, JJ., 
held that “ the general rule that a question 
of paramount title cannot be properly in¬ 
vestigated in a mortgage suit is subject to 
exceptions," In Bhaja Chowdhurijv. Chuni- 


(9) 8 C, W. N. 365. 

(10) 7 Jnd. Cas. 921; 13 C. L. J. 85; 15 C. W. N. 66. 
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lal Marwari (11), Mookerjee, J., observed:— 
“The question is notoue of jurisdiction, 
but rather of the form of litigation of the 
scope of its inquiry; in other words, to use 
the language of Mr. Justice Gray in Hefner 
V. N. W, Mutual Life Insurance Co (12), 
the question, whether this issue should be 
determined in the present suit to enforce 
the mortgage or in a separate action, was a 
question of multifariousness or of conveni¬ 
ence, affecting the discretion only and not 
the jurisdiction of the Court." 

Nilakant Banerjie v. Suresh Chandra 
Mulick (13) is distinguishable from the 
present case. In that case one Khogendra 
applied to be made a party to a mortgage 
suit. He sets up a paramount title to the 
mortgage property. He was dismissed from 
the suit with costs. In a subsequent suit 
Khogendra’s representatives set up a right 
to redeem the mortgage. Their Lordships 
observed at page 422*. 

“If Khogendra had accepted the position 
of a person who was entitled to redeem, 
then, so far from his claims not being con¬ 
veniently tried in that suit, he was (apart 
from the doctrine of Hsyjeadens) a necessary 
party to that suit, and his claims could 
not be conveniently or properly tried in 
any other suit; but, not accepting that 
position, his claims were tried in that suit 
so far as concerned the question whether 
or no he was entitled to redeem, and it 
was held on his own showing that he was 
not entitled to redeem, and on that ground 
he was dismissed.” 

His title to redeem having been found 
against, he is not entitled to a subsequent 
suit to set up the right to redeem the mort¬ 
gage. In Pumulli Manakal Narayarian 
Namhudripad v. Venkitajela Aiyar (14) it 
was held that it would not be irregular 
in a suit for redemption for the mortgagor 
to join as defendants persons who claim 
the property adversely to himself. 

I think from the above cases the following 
proposition may be deduced 

1. A person claiming adversely to the 
mortgagor and mortgagee is not a necessary 
party to a mortgage suit. If be is made a 
party he can get himself dismissed from 
the suit. 

(11) 5 0. L. J. 95; 11 C. W. N. 284. 

(12; (1887) 123 U. S. 747; 31 La;v. E<I. 309. 

(13) 12 C. 414; 12 1. A. 171; 9 lad. Jur. 439; 4 Sar. 
P. O. J. 6S5; 6 Ind. Dec. (x. s.) 281 (P. O.V 

(14) 40 Ind. Gas. 414; (1917) .M. W. N. U7; 5 L. W. 
€15. 

'♦Page of 12 0.—[Edd- 
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2. If the mortgigee makes a person 
defendant who has not derived title from 
the mortgagor on the ground that he is in 
possession of the mortgage properties such 
person is not a necessary party and need 
not defend his title to the property. 

3. In a redemption suit by the mortgagor 
a person in possession of the mortgage pro¬ 
perty can be made a party if it would be 
convenient to adjudicate on his title in that 
suit for redemption which is really one for 
possession. 

4. Any person interested in the redemp¬ 
tion of a mortgage is a necessary party to 
the mortgage suit. 

5. The Courthas jurisdiction toad judicate 
on the paramount title of a person claim¬ 
ing adversely to the mortgagor and the 
mortgagee if such a person is made a defend¬ 
ant to the suit. 

6. The Court is not bound to adjudicate 
on the title paramount of a third person 
if it considers it linconvenient or unneces¬ 
sary to do so; in other words the Court has 
a discretion in the matter. 

Under 0. XXXIV, r. 1, all persons having 
an interest in the mortgage security or in 
the right of redemption shall be joined as 
parties to any suit relatiog to the mortgage. 
In 8. d5 of the Transfer of Property Act 
the clause is “persons having an interest in 
the property comprised in the mortgage.” 
The change in the wording is adversely 
made. Only the persons who are interest¬ 
ed in the mortgage security or in the right 
of redemption should be joined as parties. 
The person who claims a paramount title 
to the mortgage property need not be 
made a party. The change in the wording 
was evidently made to set at rest the 
conflicting views of the different High 
Courts on the point. When it is a matter of 
discretion with the Court to adjudicate or 
not upon the paramount title of a third 
person, can it be said that the matter is one 
which comes within Expl. IV of s. 11. Expla¬ 
nation IV refers toany matter which might 
andoughtto have been made a ground of de¬ 
fence or attack in the former suit. The word 
“and” makes the meaning clear. Where it is 
entirely in the discretion of the Court to 
allow the paramount title of a third person 
to be gone into or not, it cannot be said 
that it is a matter which might and ouffht 
to have been made a ground of defence^or 
attack m the former suit. Explanation IV 

to s. 11, C/. 1. L.,;doe8 not apply toth^ 
as the plaintiff’s title to the suit property 
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need not have been made a ground of 
defence or attack in the former suit. I 
hold that the plaintiff's suit is not barred 
hy res judicata by reason of the decision in 
O. S. No. 2 of 1910. 

In the result the second appeal is allowed 
and the decree of the Subordinate Judge 
is set aside and that of the District Munsif 
restored with costs here and in the Court 

below. 

V. N. y. Appeal alloioed. 

A. K. A. 
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— E.itoppsl of jmrlies from questioning settlement. 

Wlior.'all tlu'nipmber.s of ii fainilj’ after the death 

Ih • Inst owner of tlio property join together in 
tiling aa .npj'liealion for mutation of names and 
-St 111? Revenue (’ourt to enter tlte names of all 
«if lln-iu ill the Revenue Itn-ord.s. they must be deemed 
I I h iv<i arrived at what may be styled as a family 
;i .-mg'uMit settling tlieir future deputes, [p. 473, 
r .1 'J. p, 174, col. l.J 

In order t-. make a valid and binding family arrangc- 
Mi-al it i.s not neec.ssary that all the members of 
l ie fa iiily must be parlies to it. [p. 174. eol. l.| 

'I'ii'- paVlie.s to an a.groemont evideneing a family 
arr iiigeiin'iit are estopped from setting up any claim 
Hii-i,iisi.><Lent with such an agreement even if it was 
liisjd on mistaken recognition of an existing right 
,<r ill - ii'‘rsona setting up the claim. Ip. 474, eol. 2.j 

An iigreemi*ut of tlic nature of a family arrangement 
d»‘s not IV piire eitlier writing or registi*ation. [p. 
•iT.’t.eol. I.] 

Second civil appeal against a decree of 
the Subordinate Judge, Sultanpur, dated 
the nth October, 1925, confirming that of 
Mie Munsif, Sultanpur, dated the 18th De¬ 
cember, 1924. 

Mr. Mi Zaheer, for the Appellant. 

Mr. Zdhur Ahmad, for the Respondents. 

JUDGMENT.—This is an appeal by 
defendant No. 1 in a suit brought by the 
pJaintitTs against him and other defendauta 


for declaration of their right in respect of a 
certain property and also for a decree for 
possession in respect thereof. The property 
in suit consists of |rd share in Khata Khe~. 
u’uf No. 1/5, measuring 5 bighas, 3 Msu'aa 
and 14 biswansis and one house No. 39/37 
situate in village Ferozepurkalan, Dis¬ 
trict Sultanpur. The plaintifis are Nakko 
Khan and Mazhar Khan, sons of one 
Shahadat Khan and' the principal defend¬ 
ant who is the appellant in this Court is 
one Tegh Bahadur Khan, son of Sahibazad 
Khan. The plaintiffs-respondents brought 
their suit on the allegations that the pror 
perty in suit belonged to one Bakhsh Khan 
Bachgoti, in whose family there was a 
custom by virtue of which daughters and 
daughters’ sons were excluded from inherit¬ 
ance and that the reversioners succeeded 
irrespective of their being nearly or remote¬ 
ly related to the ancestor, whose property 
they were entitled to claim. It was alleged 
that the said Bakhsh Khan died 13 
years ago without leaving any male issue 
and that Mztsammat Shaquran, his widow, 
succeeded to the property left by him, who 
herself died in 1907. The plaintiffs alleged 
that they were some of the reversionary 
heirs of Bakhsh Khan, husband of Musam' 
mat Shaquran, and were, therefore, entitled 
to a decree of J-rd share in the properly 
left by Bakhsh Khan. 

The defence raised in the suit was to tl.e 
effect that the plaintiffs being remote rever¬ 
sioners of Bakhsh Khan when compared to 
the defendant were not entitled to any 
decree. The custom set up by them was 
denied. In replying the plaintiffs pleaded 
an agreement among all the reversionary 
heirs that had been arrived at soon after 


the death of Mttsammat Shaquran to the 
effect that they were all to be treated as 
entitled to the property left by her and 
which belonged to her husband irrespective 
of the consideration whether they were- 
related in a near or remote degree. The 
contention was to the effect that by virtue'; 
of this agreement the defendant No. 1 was 
estopped from denying the title of the' 
plaintiffs to the property in suit. 

The learned Munsif of Sultanpur, who 
tried the suit, overruled the plea of custom,- 
but held that the agreement set up by the 
plaintiffs had been established and that 
the defendant No. 1 was estopped from : 


tying plaintiffs’ title to the property in^ 

!• 1 _ _ 


plaintiffs' claim. 
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Oh appeal the learned Subordinate Judge 
of Sultanpur came to the same conclusion 
and, therefore, dismissed the defendant’s 
aftpeal. The defendant No. 1 has now come 
to this Court in second appeal. 

The principal point which was argued on 
behalf of the defendant-appellant before 
me was to the effect that the agreement 
set up by the plaintiffs in reply to the 
defence raised by the appellant could not 
be recognised in law and there being no 
agreement in writing and registered no 
title had been created in favour of the 
plaintiffs and they could not, therefore, 
succeed on the basis of the said agreement. 
It was also argued by the learned Counsel 
appearing on his behalf that the agreement 
being one that could not be recognised in 
law, there could be no estoppel in the way 
of the defendant to deny the plaintiffs 
title. In reply it was urged by the learned 
Pleader for the plaintiffs that the agree¬ 
ment being of a nature of the family ar¬ 
rangement did not require to be in writing, 
nor did it require to be registered. He also 
relied upon the plea of estoppel raised 
by his clients (plaintiffs) in the Oouit 

below. ^ ^ . 

Regarding the first argument I am of 
opinion that the agreement was really of a 
. nature of a family arrangement and, there¬ 
fore, did not require either writing or 
registration. This principle has been con¬ 
sistently recognized both by the Allahabad 
High Court and by the late Court of the 
Judicial Commissioner of Oudh in a senes 
of Cises, which ! am now going to quote. 
In Kohla v. Peary Ul (1) it was held by 
Richards, 0. J., and Banerji, J., that where 

petitions were made in the course of muta¬ 
tion proceedings pending in a Reveiuie 
Court showing that the parties settled then- 
differences by enteringiutoa family ariixnge- 
ment, that was embodied in the application 
presented by themtothe Revenue Couit, the 
application could not be consideied to 

be one that required registration and was 

therefore, admissible in evidence even if 
not registered. In Daya Shankar y. Hub Lai 
(2) the same view was upheld. In UiUput 
Singh v. Kashi Nath (3), Mr- Lindsay, J C., 
(now Mr. Justice ].-indsay) held that wheie 
several members of a family made a settle¬ 
ment of their dispute, each one relinquish¬ 
ing his claim in respect of the property 

(1) 21 Tnd. Cas. 29; .T. A. r>n2; 11 A. L. -V 76o. 

(2) 27 Ind. Cas. 497; ;{7 lu:i; 13 A. L. 21. 

^3^ 24 Ind. Co«. 5V2, 17 Q. C U’H. 
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not falling to his share and recognizing the 
rights of the others, as they bad previously 
asserted it, to the portions allotted to them 
respectively, the transaction should be 
called a family arrangement and must be 
upheld as such. The learned Judge ob¬ 
served in that case that the test of such an 
arrangement was that it constituted a re¬ 
cognition of pre-existing title and not that 
the parties derived any title from each 
other. The ruling of their Lordships of the 
Privy Council reported as Khuni LaZv. 
Kunwar Gobind Krishna Narain (4) was 
followed in support of the decision. In 
Satrohan Lai v. Nageshar Prasad (5), which 
was a decision of a Bench of the late Court 
of the Judicial Commissioner of Oudh con¬ 
sisting of Messrs. Lindsay and Stuart (now 
Mr. Justice Lindsay and Sir Louis Stuart, 0, 
J.,) it was held that where a binding family 
arrangement had been arrived at by way of 
compromise it could not be considered that 
it was anything more than an admission or 
acknowledgment of title already in exist¬ 
ence and that, therefore, such arrangement 
did not require registration. The same view 
was held in two cases decided by the same 
Court [vide Shankar Singh v. Kalka Baksh 
Singh(iy) and Gandharp Singhv. NirmalSingh 
{1).\ la the last of these cases the learned 
judges went to the extent of holding that 
iu order to validate a family settlement it 
was not necessary to establish that there 
was an existing dispute. It was sufficient, 
ill the opinion of the learned Judges to 
recognise the validity of a family arrange¬ 
ment if it was shown that there was a 
possibility of future dispute, which might 
result in litigation, and that such possible 
litigation had been avoided and the family 
property consequently preserved. I may 
also refer to an earlier case, decided by Mr. 
Lindsay, J. C , and reported in Ram Saiup 

V. Bindcshnri (c). 

After considering all these authorities it 
appears to me to be quite plain that when 
all the members of the family of Bakhsh 
Khan after the death of Musammat Shaqu- 
ran, joined together in filing their applica¬ 
tion for mutation of names askiiio* 
Revenue Court to enter the names^of all 

(l) 10 Ind. Cas. 477; 33 A. 350; 15 C. W N sa*?. q 
A. li. J. 13 C. L. J. 575; 13 Born. L R 497 . ’in 

M. L. T. 25; (1911) M. W. N. 432; 21 M. L. j 645- 
I. A. 87 (P. C.). 38 

(.)) 35 Ind. Cas. 770; 19 0. C. 75; 3 O L T vxa 

(W) 39 Ind. Cas. 545; 21 0. C. 346 ' ' 

^7) 51 Ind. Cas. 325; 22 O. Q. 300; 6 O L J S 9 n 

^ 8 ) 27 Ind. Gas. 938; 2 O. L. J..67; 18 0. U 51. 
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Qf them in the Revenue Rec:)rds. they must 
be deemed to have arrived at what may be 
styled as a family arrangement settling all 
their future disputes. This is evidenced 
by Ex. 5 and the statement recorded in the 
Revenue Court, which is Ex 6. It was con¬ 
tended before me by the learned Counsel for 
the appellant that the respondents should 
not be allowed to S9t up a case of a family 
arrangement inasmuch as such a plea had 
not been set up by the plaintiffs in the 
Courts below. In my opinion this argu¬ 
ment is of no substance. If the plaintiffs 
set up an agreement, which was pleaded 
to operate as an estoppel in the way of 
the defendant No. 1 from denying the title 
of the plaintiffs, and that agreement could 
be deemed to be of a nature of family 
arrangement, Ido not see why the plaintiffs 
should not be allowed to treat this as a 
family arrangement. It was argued that 
the arrangement could not be considered 
of the nature of a family arrangement, 
since all the members of the family were 
not established to be parties to it. I must 
reject this ground for two reasons: firstly, 
that it is amply established from the evi¬ 
dence on the record, to which the Courts 
below have referred in their ju'lgmentsand 
which is both oral and documentary that 
the arrangement was arrived at among 
all the reversioners of Bakhsh Khan second¬ 
ly, that it is not, in my opinion,.Dece83ary 
that in order to make a valid and binding 
family arrangement all the members of the 
family must be parties to it. I do not see 
any force in this l ist contention. If some 
members of the family settle their disputes 
by arriving at a settlement among them¬ 
selves there is no reason why that setile- 
ment should not be considered to partake 
of the nature of family arrangement. For 
these reasons I hold that the plaintilfs- 
respondents have succeeded in establishing 
a valid and binding family arrangement, 
which was arrived at among all the mem¬ 
bers of the family of Bakhsh Khan on 
the death of his widow Musammat Shaquran 
to the effect that they would be entitled 
to claim their respective shares in the pro¬ 
perty of Bakhsh Khan irrespective of 
the consideration, whether they were nearly 
or remotely related to the said Bakhsh 
Khan. 

Regarding the pleas of estoppel it was 
urged by the learned Counsel for the appel¬ 
lant that if the agreement was invalid in 
law, the very basis on which the plea of 


estoppsl could be founded must be deemed 
to hive been destroyed. I have already 
decided that the agreement relied upon 
by the plaintiffs-respondents was a good 
and valid agreement and consequently the 
contention raised by the learned Counsel for 
the appellant must fail. 

It was also contended by him that the 
plaintiffs respondents could not succeed in 
their claim merely upon the basis of the 
plea of estoppel and no decree could be 
passed in their favour until they had 
established their title independently of the 
agreement as one based on a transfer from 
defendant No. 1, who had been held to be 
the person really entitled to the property. I 
regret I cannot accept this view. In Bhag- 
wxnt Singh v. R'ljja Singh (9) the plaintiffs 
of that suit had joined the defendants as 
plaintiffs in a previous suit for possession 
in respect of a certain p^ope^t 3 ^ The de¬ 
fendants had incurred expenses in the 
litigation. Subsequently after the decree 
had been passed the plaintiffs brought a 
suit against the defendants for recovery 
of those shares which the latter had ob¬ 
tained in the previous litigition. It was 
held by Lindsay, J. C., that the plaintiffs 
were estopped from denying the title of 
the defendants and thereby claiming the 
property. In Sheoambir Singh v. Balbha- 
dra Singh (10), Kanliaiya Lai, A. J. C,, took 
the same view. In that case it was estab¬ 
lished that the nephews and grand-nephews 
had agreed to unite and claim the property 
from the daughters and to divide it among 
themselves. The decree had been obtained 
and the property was divided without any 
consideration whether any of the claimants 
were nearlyor remotelyrelated to the person, 
whose property they had claimed. The 
nephews after obtaining the decree set up a 
claim in respect of the entire property, ob¬ 
tained both by the nephews and grand¬ 
nephews on the ground that they being 
nearer collaterals of the deceased were 
entitled to inherit the estate in preference 
to the grand-nephews. It was held that 
nephews were estopped from setting up 
the claim by virtue of the agreement 
entered into between them and the grand¬ 
nephews, whether that agreement was 
based on correct or on mistaken recognition 
of an existing right of the grand-nephews. 
In my opinion, therefore, the plaintiffs are 

(9) 9 Iml. Ca9. -U5. 

(10; 28 Ind. Cas. 357; 2 0. L. J. 137; 18 O. O: 61. 
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■entitled to base their claim upon a title 
Tecognized by the defendant-appellant and 
which he is now estopped from denying. 
In my. opinion it makes no diffsrence whe^ 
ther the persons against whom the estoppel 
is urged happen to be the defendantssor the 
plaintiffs. 

In the case before me the person against 
whom the estoppel is urged happens to 
be the defendant, whereas in the two cases 
quoted by me above the persons against 
whom the estoppel was successfully pleaded 
happened to be the plaintiffs. If the title 
of a plaintiff in a case in respect of a 
certain property has been admitted by the 
defendant or if the defendants’ title_ has 
bsen admitted by the plaintiff and either 
of the parties to the case is estopped from 
denying the title of the other, it appears 
to me to be difficult to perceive any dis¬ 
tinction in the two cases. It was laid 
down by their Lordships of the Privy 
Council in MuhcnYiTridd Ivi'iin AH Kkan v. 
Husain Khan (il) that where the plaintiff 
could not be considered to be barred by 
any rales of estoppel his title was enough 
to give him a decree. Their Lordships ob¬ 
served in that caie on page lOJ*: “If then 
there is no transfer, no estoppel, no bar 
by time, no trast, why should not the 
plaintiff assert his legal rights, whatever 
he may, in ignorance of the facts or in defer¬ 
ence to his uncle or for any other cause 
not injurious to the defendant, have ad¬ 
mitted ?“ 

As I have stated above, it appears to me 
that if a plaintiff can assert his claim to a 
particular property, there being no estappel 
in his way, and if he is entitled to^ a 
decree in respect of the property to waich 
he is legally entitle!. I do not see any 
reason whv the plaintiff, whose title has 
besn admitted by the defendant and 
which title the latter is estopped from 
denying should not be given a decree in 

his favour. , . 

The appeal, therefore, fails and is dis¬ 
missed with costs. 


G H. 

A. N. A. 


Appeal dismissed. 

(Urk"b. 81; 25 I. A. IGl; 2 C. W N. 737; 7 Sar. P. 
0. J. 432; 13 Ind. Dec. (s', s.) 65C‘P. _ 
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MADRAS HIGH COURT. , 

Sboond Civil Appeal No. 245 of 1924, 
September 30^ 

Present;—Mr. Justice Devadoss. 

The secretary of STATE for INDIA 

REPRESENTED BY THE COLLECTOR 

OF ANANTAPUR— Defendant- 

Appellant 

versus 

K. SUBBA RAO ^Plaintiff- 

Respondent. 

Madras Irrigation Cess Act {VII of 1865), s, 1 — 
Water springing from. Government -poiamhoke land — 
User for over 00 years by ryotwari t67iant — Water-cess, 
whether leviable. 

Water which naturally springs up from under¬ 
ground in Government poramboke land without its 
source being in any way traceable to any of the sources 
of water mentioned in s. 1, Madras Irrigation Cess Act 
of 1885, and which has been used by a ryotwari 
tenant for over 80 years through a channel to irrigate 
his land is not liable to be assessed to water-cess 
under the Act. fp. 476, col. l.J 
There is nothing in law to- prevent a ryotwari 
tenant from acquiring a right of easement by pre¬ 
scription against Government provided the user ful¬ 
fills the conditions necessary for the purpose of mak¬ 
ing out an easement by prescription. [p.4?6, cols. 1 & 2.] 

SiCDud appeal against a decree of the 
District Court, Anantapur, in A. S. No. 7 
of 1922, preferred against that of the Court 
of the District Munsif, Anantapur, in 0. S. 
No. 176 of 1920. 

- The Government Pleader, for the Appel¬ 
lant. 

Mr. V. S. Narasimhachariar, for the Re¬ 
spondent. 

JUDGMENT,—The only point in this 
case is whether the Government is entitled 
to levy water rate on the extent of wet 
cultivation on the lands in plaintiff s occu¬ 
pation. The source of supply is a spring 
in Government poramboke l-and and the 
water is taken by means of a channel to 
the plaintiff s land. The plaintiff’s case is 
that he and his ancestors have been using 
the water of the spring taken through the 
channel for over 80 years. The finding is 
that the enjoyment has been for over 60 
years. Both the loiver Courts have given 
a decree to the plaintiff and the Secretary 
of State has preferred this second appeal. 

The contention of the learned Govern¬ 
ment Pleader is that the Government is 
entitled to levy water-cess under Act VII 
of 18b5, whatever may be the source of 

irrigation. Here the channel marked A B 

C. in the plan along which the water flows is 
said to have been dug by the plaintiff’s 
ancestors and it is also alleged that thft 
source of the spring is in a well or ditch 
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sunk by the plaintiff’s family. The water 
wells up from the ground and flows through 
the channel to the plaintiff's land. It is a i- 
mitted that there is no source of water— 
any work or any construction—near the 
spring. The water sterns to well up from 
underground and fl:)w through the channel. 
The contention of the appellant is that 
the water wells up in Government poram- 
hoke land and is taken along a channel 
which is gileoin porambofce land and, there¬ 
fore, the Government is entitled to_ levy 
water cess. The plaintiff’s contention is 
that the channel was constructed by his 
ancestors, and he has been taking water 
from the spring for the last 80 years. The 
question is whether the source of the water 
could be brought within a. 1 of Act VII of 
18G5. Section 1 (a) is in these terms:— 
“Whehever water is supplied or used 
for purposes of irrigation from any river, 
stream, channel, tank or work belonging 


i. ** 

to. 

and s. 1 (b) is as follows , 

“Whenever water by direct or indirect 
flDWor by percolation or drainage from 
any such river, stream, channel, tank or 
work from or through adjoining land irri¬ 
gates any land under cultivation or flows 
into" a reservoir and is thereafter ueed for 
irrigating, etc.” 

It. is admitted that the water does not 
come from any river, stream, channel, tank 
or work belonging to or constructed by 
Government and also that the water of the 
Bpriiig is not by percolation, director in¬ 
direct by flow or damage from any river, 
chaonel or tank or work from or 
through adjoining land. Seeing that there 
is no river or stream or channel belonging 

to Government or any work constructed by 
Governmant which can be taken as the 
source of supply to the spring s, 1 cannot 
anplv Where water springs up from 
und-r-round and that is used by a ryot 

Jilr ^ver.bO years the ^ 

“ “it 

• r\t tKp Tfrififation 06S9 Act# It 

isoDntended for the appellant that there 
could be no right of easement in the case 
^ nUiUxri tenant agdnst Government. I 
am unable to uphold this contention. Every 
, Pin acauire by prescription title 

atiiusl Government and if he could acquire 

nr rintive title against the Government 
u 1 Ilso acquire a right of easemeut 
a.innst Qoverament provided the user 


fulfills the conditions which are necessary 
for the purposes of making out an ease¬ 
ment by prescription. In this case the 
finding is that the water of the spring 
has been used for over 6'J years to irrigate 
the plaintiff’s lands. That being so, the 
Government is not entitled now to levy 
water-cess on the portion cultivated with 
the help of the water of the spring. The 
bed of the channel having been enjoyed by 
the plaintiff for carrying the water for over 
bO years, is subject to the easement right 
of the plaintiff. The only question, there¬ 
fore, is whether the water which springs 
up from below can be brought withiu s. J. 
I have no hesitation in holding that water 
which naturally springs up from under¬ 
ground without its source being in any way 
traceable to any of the sources of water 
mentioned in s. 1 cannot be the subject of 
assessment under the Irrigation Cess Act. 

It is unnecessary in this view to con¬ 
sider the case relied upon by both sides 
Chinnappa Mudalidv v. SUcJcd Naikdn (1) 
and Kesdri Venkdta Subbidh v. Secretary of 
Stale {21 

In the result the second appeal fails and 

is dismissed with costs. 

y y AjipCQl dtSlTli^SC^t 


fll 24 M 36; 10 M. L. J. 219. 

( 2 ] 20Ind. das., 801; 11 M. L. T. 131. 


ALLAHABAD HIGH COURT. 

Execotio.v Second AppdAD No. GS of 192G. 

October 22, 1926. 

Present: —Mr. Justice Kendall. 

LAKIIMI GHAND— Decrbe-Holdbr— 

Appellant 

versus 

KEDAR NATH— Judgment*DEB rop.— 

Respondent. 

Insolvent Debtors Act, JSI,S, {11 d U Tic., c. 21), 
$. ndischanjed inS'dvent—Property acquired sub' 

sequenily—Bonu fide purchaser, positio7i of. 

Where a pers in has been declared an insolvent 
under the Insolvent Debtors Act and has not been 
dis:;h-irKed, ho cm enter into transactions dealing 
witli prop.fvty ac.iuiretl liy him subsequently which 
vests in tlie Court under s. 7 of the Act, but be docs 
so only as an agent of the Court until tlie assignee 
intervenes. Tlie title to the property vests in the 
Court oi- the Olficial Assignee, but if the insolvent 
enters into tr.uisactions with other persons,- which 
transactions or*' iaorn ji le and forvaluoso fnr thd 
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otliar parsons are concerned, the Court and the Offi¬ 
cial Assignee will not ba able to repudiate those trans¬ 
actions to the detriment of the persons who have 
entered into them with the insolvent, fp. 477. col. 2; 
p.473, col 1.] 

EsecatioQ second appeal against a decree 
of the District Judge, A.gra, dated the 2dth 
August, 1925. 

Mr. S. K. Da?*, for the Appellant. 

Mr. N. P. Asthan'iy for the Respondent. 

JUDG-MENT.—This is an appeal 
against the order of the District Judge of 
Agra, setting aside the order of the Second 
Additional Sabordinate Judge disallowing 
aa objection of the j udgcnant-debtor, named 
ICedar Nath, to the execution of a decree 
against him. The decree-holder is the pre¬ 
sent appellant. 

The circumstances of the case are briefly 
as follows : — 


Tne jiiigme.it-debtor, Kedar Nith, was 
declared an insolvent under the lusolvmnt 
Djbto.'s Act of 1818, and has not been 
discharge The decree holder is applying 
to execute his decree by attaching the 
julgment-debtor’a property acquired after 
the insolvency, but has not issued notice 
to the Official Assignee. The claim of the 
judgment-debtor in the first Court was 
that the decree could not be executed with¬ 
out making the Official Assignee a party to 
the proceedings. The first Court relying 
on a decision of this Court published in 
Chhote Lai v. Kedar Nath (1), allowed the 
objection. The learned District Judge 
decided that the first Court had been 
misled by that decision, and allowed the 
appeal; but at the same time directed that 
a copy of his order shculd be sent to the 
Official Assignee. 

_ la view of the decisions quoted on either 
side, the legal position is at first sight 
somewhat difficult. Under s. 7 of the 
Indian Insolvency Act of 1848, the Court of 
Insolvency may order that all the estate 
and effects of the petitioner at the time of 
the petition and also all future estate elc., 
shall vest in the Official Assignee and it has 
been denied that such an order was 
^ade in the present case. A series of 
rulings have been quoted on behalf of the 
appellant in the present case to show that, 
lu spile of this provision of the Act, the 
judgment-debtor does, nevertheless, retain 

in his property. Thus, in 
Lai y, Kedar Nath (1) a Bench of 
nis Court held that, in spite of the fact 

t r' 289; 29 A. L. ,T. l.i.r, IG A. 5G5; A. 

*■ «. 1921 AH. 703; L. R, 5 A. 329 Civ. 


that the future property of an insolvent 
under this Act was to vest in the Official 
Assignee, the insolvent had power to dis¬ 
pose of any property that he might acquire 
after being declared an insolvent, 
and also that persons dealing with him 
bona fidz and for a consideration were to be 
discharged from making a further pay¬ 
ment to the Official Assignee, provided the 
transaction took place before the Official As¬ 
signee intervened and claimed the property 
on behalf of the insolvent’s estate. That 
order was passed after a consideration of 
various rulings to the same effect, including 
Alimahmad Abdul Husmin v. Vedlal Dev- 
chand Parekh (2) and Cohen v, Mitchell (3j. 
These decisions show clearly that a bank¬ 
rupt, who has not obtained his discharge, 
may enter into transactions in respect of pro¬ 
perties acquired after the bankruptcy, and 
that until the trustee intervenes, all such 
transactions with any person dealing with 
the bankrupt bona fide and for value, and 
whether with or without knowledge of the 
bankruptcy, are valid against the trustee. 

On what principle are these decisions 
based ? The learned District Judge appears 
to have considered that they were based on 
the principles of equity only, and ha has 
not dealt with the principle of law under¬ 
lying the decisions on which the decree- 
holder-appellant comes into Court, which 
is said to be that the judgment debtor 
himself, though he has been declared insol¬ 
vent, still retains an interest in his pro¬ 
party in spite of the provisions of the 
Act by which the title vests in the Oflicial 
Assignee. The principle relied on in the 
case of Cohen v. Mitchell (3) appears to 
me as follows:—The bankrupt can still 
enter into transactions dealing with the 
property which vests in the Court; but he 
only does so as an agent of the Court, 
unless and until the Official Assignee inter¬ 
venes. The title to the property still vests 
in the Court or the Official Assignee as 
indeed is shown by the provisions of the 
Act to which I have already referred ; and 
to this extent I agree with the lower Ap¬ 
pellate Court but if the insolvent enters 
into transactions with other persona, which 
transactions are bona fide and for value so 
far as the other persons are concerned the 
Court and the Official Assignee will not be 
able to repudmte those transactions to the 


IJ. e. u. 59 L. J. O U 409’ 9*1 
T. -'o;; w. U. 551; 7 MorreU 207. ' 
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detriment of the persons who have entered 
into them with the bankrupt. 1 can find 
no authority for the view that has been 
argued on behalf of the appellant in this 
Court that the effect of these decisions is 
to show that the insolvent still retains a 
proprietary interest in the property that is 
vested in the Court by virtue of his insol¬ 
vency; but, on the other hand, the judgment- 
debtor has no locus standi in his own right 
and can only object to the attachment 
through his principal, viz, the Court of 
Insolvency or the Official Assignee. 

The effect of the District Judge's order 
would be that the applicition for execution 
would be disallowed. For the reasons 
given above, I am of opinion that it should 
not be disallowed. At this stage, however, 
it is clear that the Oificial Assignee should 
be made a party to the proceedings, 
and I notice that the learned District Judge 
has directed a copy of his order to be sent 
to him. I need not now do any more as re¬ 
gards the Ofiffcial Assignee than to order a 
copy of this appellate order to be sent to 
him in continuation. 

The final result is that the appeal is 
allowed to this extent, that the application 
for execution will be allowed to proceed. 
If the Official Assignee takes no steps in the 
matter, the judgment-debtor may be con¬ 
sidered to be representing the Court of In¬ 
solvency, and execution may proceed against 
him. The appellant-decree-holder will re¬ 
ceive his costs throughout, as in the view I 

have taken the judgment-debtor-respondent 

was wrong in objecting to the attachment 
in the first Court. 

2 ^ 1 ^ Appeal allowed^ 


OUDH CHIEF COURT* 

First Civil Appeal No. 2 of 1925. 
November 29, 1926, 

Preseni;— Sir Louis Stuart, Kt., Chief 
Judge, and Mr. Justice Hasan. 

HADI HASAN KHAN— Plaintiff— 

ApPELL4NT 

versus 

KAZIM HUSAIN and others— Defendants 

~ Respondents. 

Kes judicata —based on title by inheritance^ 
Conditional decree-Condition not satisfied within 
time—Fresh suit on same title—Res judicata. 

A person sued for hia share of certain property as 
9.Q. heir and the case being referred to arbitration he 


. KAZIM HUSAIN. [99^ C. 1927] 

obtained a decree subject to the payment of a certain 
sum of money. He failed to execute the decree 
within time and insiituted a fresh suit: 

Held, that a fresh suit on the same title was barred, 
by res judicata, [p. 480, col. 2; p. 482, col. l.j 

MainaBibi v. Vakil Ahmad (1), distinguished. 

Appeal against a decree of the Subordi¬ 
nate Judge, SuUanpur, dated the 8th Sep¬ 
tember, 1921. 

Messrs. Niamat Ullah and Naimullah, for 
the Appellant. 

Messrs. Hyder Husain, Napindra Nath 
Ddtt, Ali Zaheer and Ginesh Prasad, for 
the Respondents. 

JUDGMENT. 

Stuart, C. J.— This is a plaintiff's 
appeal. The facts of the suit against the 
decree in which the appeal is filed are as 
fallows: A certain Anwar AU Khan was 
the owner of four villages in the SuUanpur 
District which were known as the Bhain 
Estate. On the death of Anwar Ali, Wazir 
AU Khan, his eldest son by his elder wife, 
obtained possession of the estate as head of 
the family. A moiety of the estate passed 
subsequently into the possession of the 
descendants of Anwar Ali from his younger 
wife. A half share in the villages compris¬ 
ing the estate had apparently been entered 
in the name of Enayat AU, a younger uterine 
brother of Wazir AU Khan, and we find 
that in the year 1875 (Ex. 12) Enayat Ali 
executed a deed, to which there were no 
other parties, by which he stated that he 
would lay no claim to the half shares in the 
villages, which were entered in his name, 
unless and until he had re-paid to his brother 
Wazir Ali Khan certain sums which the 
latter had expended for the benefit of the 
estate. He further agreed that the profits 
of the estate (or a portion of it at any rate) 
which were enjoyed by a mortgagee in pos» 
session would include the profits of his 
share also, and that Wazir Ali Khan should 
keep the accounts of both of them in respect 
of the mortgaged property. This is the con¬ 
struction which we place upon that docu¬ 
ment Ex, 12. In the year 1901, the plaintiff- 
appellant in the present proceedings, a 
grandson of Enayat Ali Khan, instituted a 
suit against Mehdi Husain Khan, Abid 
Husain Khan and Yusuf Husain Khan (the 
defendants Nos. 1 to 3 in the present pro¬ 
ceedings) who were the grandsons of Wazir 
AU Khan. In this suit he claimed posses¬ 
sion of his share in the Bhain Estate under 
the Muhammadan Law. As would appear 

from the arbitrator’e award, upon which i 
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this claim was eventually decided, he based 
his right to succeed partly upon the agree¬ 
ment (Ex. 12) to which we have already 
referred. After considerable litigation the 
matter was referred to the arbitration of 
8yed Zamir-ud-din, Vakil, and decided by 
him under an award dated the 15th Septem¬ 
ber, 1906, (Ex. 11). Upon this award a 
decree was passed on the 12th November, 
1906, (Es. 10). The words in the decree in 
so far as we are concerned with them are 
as follows : 

“ The plaintiff’s claim for possession of 
the half share out of 8-annas share of Taluqa 
Bhain ... on payment of Rs. 21,835 5-2 
to defendants Nos. 1, 2 and 3 (i e., the pre¬ 
sent defendants Nos. 1 to 3) with interest 
on the aforesaid sum at S-annas per cent, 
per mensem from the date of the institu¬ 
tion of the suit till the date of the realizi- 
tion (shall) be decreed agaiu'^t the defend¬ 
ants Nos. 1 to 3.” 

No payment was made under this decree, 
and possession did not pass through the 
Courts to the plaintiff-appelian t. The persons 
in possession of the estate were the defend¬ 
ants Nos. 1 to 3. They borrowed money and 
encumbered the estate extensively, and by 
the year 1915 the estate had become prac¬ 
tically valueless to them. On the 29th 
May, 1915. Mahabir Prasad, defendant re¬ 
spondent No. 5 purchased in execution of a 
Court sale (see sale certificate Ex. 49) the 
whole of the rights of Mehdi Husain Khan, 
Abid Husain Khan and Yusuf Husain Khan 
in the Bhain Estate, including the rights 
which they had obtained under the pro¬ 
visions of the decree of l-^Ofi (Ex. 10). 
Mahabir Prasad subsequently paid off all 
the major debts of the estate. He has 
expended altogether Rs. 15,211 upon the 
property in which defendants Nos. 1 to 3 
have no longer any interest. It is to be 
noted that the property has been valued 
for the purposes of jurisdiction and Court- 
fee in this suit by the plaintiff appellant at 

Rs. 12,000. 

In August 1922, the plaintiff-appellant 
instituted the suit, out of which the present 
appeal arises, in the Court of the Subordi¬ 
nate Judge of Sultanpur against defendants 
Nos. 1 to 3 and other transferees including 
defendant No. 5. Defendant No. 5, Maha¬ 
bir Prasad, is the person who was mainly 
interested in contesting tlia suit. The 
other transferees had either been paid off 
by the defendant No. 5. or were transferees 
email plots which had originally belong¬ 


ed to defendants Nos. 1 to 3.' In so far as 
we are concerned with the appeal, there 
are practically only two parties Hadi Husain 
Khan plaintiff-appellant and Mahabir Pra¬ 
sad defendant No. 5. The plaint in this 
suit was worded in a manner which is un¬ 
fortunately not uncommon in Oudh, As 
far as possible it failed to disclose the 
plaintiff’s real case, but from the proceed¬ 
ings we have no doubt as to what that case 
was. The plaintiff was clearly endeavouring 
to support his case under the decree 
(Ex 10) of 1906, He asserted that Mehdi 
Husain Khan, Abid Husain Khan and Yusuf 
Husain Khan had, after that decree was 
passed, agreed to restore him to possession 
of his share in the property upon terms of 
a most generous kind, which differed com- 
Tiletely from the terms given in the decree. 
Those terms were, according to the plaintiff- 
appellant, that they were to hold and 
manage his sh.^^re for him crediting all 
profits from the share'towards the amount 
of R?. 21,81->5-2 awarded by E.x. 10. This 
generous offer was not, according to the 
plaintiff-appellant, reduced to writing, it 
was the subject of a verbal arrangement. 
The plaintiff-appellant went on to state that 
on the 9th September, 1914, the same three 
persons had entered into an agreement with 
him embodied in a stamped document to 
refer the matter of the restoration of his 
property to him to arbitration, and that an 
arbitrator had been appointed. The award 
was not delivered till the 30th March, 1917. 
The arbitrator arrived at the conclusion 
that only Rs. 1,031-13 6 were due to the de¬ 
fendants Nos. 1 to 3. This award was made 
a decree of Court, and later on in May 1920 
the defendants Nos. 1 to 3 filed a certificate 
in the Court stating that the money had 
been paid off, and the plaintiff-appellant 
thereupon applied to be put in possession 
of the property in question to the detriment 
of defendant No. 5. His application tot 
execution was allowed, but defendant No a 
haying obtained from a Criminal Court 

orders restoring him to possession, thd 

present suit was filed. 

The learned Subordinate Judge baa 

missed the plaintiff-appellant’s fuit on Iha 

merits. He has found that his allegation at 
to the oral agreement which embodied thf 

terms ol the decree (Ex. 10) is . 1 ® 

untrue, and supported by falL 
He has further found that the written 
ment to refer to arbitration, whicUs affeT 
ed to have been executed on tC.Qth stf* 
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tember, 1914, was, as a matter of fact, not 
executed on that date, and that the said 
agreement was not genuine but collusive 
between the plaintiff and defendants Nos. 1 
to 'i. The learned Counsel appearing for 
the piaintiff*appellant has not argued 
against these findings of fact. We have 
examined the findings forourselves, and are 
satisiied that the allegation of the plaintiff- 
appellant as to the oral agreement is false, 
and that the written agreement alleged to 
have been executed on the 9th September, 
1914, was actually executed after the pur¬ 
chase by defendant No. 5 of the rights of 
the defendants Nos. 1 to 3. We find that 
the plaintiff-appellant and the defendants 
No 3 . I to 3 have acted in collusion, fradulent- 
ly and dishonestly throughout the matter. 

The learned Counsel for the plaintiff- 
appellant, however, has very frankly and 
very straightforwardly abandoned the bad 
pleas of his client and has endeavoured to 
support his client’s case on points of law. 
His case, as we understand it, is that al¬ 
though his client had ob'ained rights under 
the decree (Ex. 10) he has still the right to 
assert his title, which is based upon inherit¬ 
ance under the Muhammadan Law inde¬ 
pendent of that decree. He does not ask us 
to consider the suit as a suit based upon 
the decee(Ex. 10) and he does not contest 
the position that any attempt to execute the 
decree, Ex. lO, is now barred by time, but 
he asks us in effect to ignore the decree, 
Ex. 10. and permit the plaintiff-appel ant to 
eo back to the title which he originally pos¬ 
sessed, and to succeed upon its basis. He 
admits that the sole important person with 
whom he is now concerned is the defend- 
unt-respondent No. 5, his case against him 

being that the defendant-respondent No 5 

must be considered to be holding the pro¬ 
perty, as defendants Nos. 1 to 3 held it, on 

Lhalfof the plaintiff-appellant as a CO- 

tenant, and that no question of limitation 
or any other bar can arise between the 

-nlaintiff-appellant and defendant No. 5. 
He agrees that it would be the duty of the 
ulaintiff- appellant to re-imburse the defend¬ 
ant No. 5 for anything that the defendant 
No 5 has spent on the property on his 

belialf. or to reimburse him for any claims 
which defendants Nos. 1 to 3 could have 
enforced against the plamtilf-appellant 
whicli had passed from ^em to the defend¬ 
ant respondent No. 5. He has referred us 
to a recent decision of their Lordships of 

the Judicial Committee in Mama Bibi v. 


Vakil Ahmad (1),’in support of his argu¬ 
ment that the decree, Ex. 10, can be ignored 
and that his client can be allowed to go 
back to the position which he had before 
that decree was passed. I do not consider 
that that decision of their Lordships lays 
down any proposition which can assist his 
client. The point, which their Lordships 
decided in that case, was that, where a de¬ 
cree had been passed in favour of the heirs 
of a deceased Muhammadan fora share of 
the deceased’s property subject to their 
liability to satisfy the widow’s dower, and 
where the widow was allowed to remain in 
possession until her dower was paid, and 
the decree allowed a limited period within 
which the heirs were to pay that dower, and 
where in default of payment of the amount 
within that period the suit was to stand 
dismissed, the circumstance that the money 
was not paid within that period and the 
suit was dismissed accordingly could in no 
way prevent those heirs from bringing a 
fresh suit to obtain possession of the pro¬ 
perty upon different terms in respect of 
their liability to satisfy the dower. But 
there the ratio decidendi was clear. A fresh 
ground of action had arisen and there could 
be no question of res judicata and there 
was no bar of limitation. But here the 
matter is very different. The plaintiff- 
appellant sued in 1901 claiming his share 
under the Muhammadan Law in the taluqa. 
His claim was based mainly upon inherit¬ 
ance, although he recognised the validity 
of Ex. 12. A decree of Court was passed 
declaringthat he should obtain possession of 
certain property subject to his making good 
what had been expended for the benefit of 
the family in the past. The question of his 
title was definitely and finally determined 
under the decree, and the question of his 
title could not be re-oponed in another suit. 
As their Lordships observed at page 156* of 
the decision already quoted the matter 
where the question of title has been decided 
in the former matter. “ The two latter 
matters have been decided in that suit and 
cannot be re-opened," But what the learn¬ 
ed Counsel for the plaintiff-appellant has 
asked us to do is to re-open the question of 
title, to ignore the previous decision alto¬ 
gether and pass exactly the same decision 

which was passed before, because it would 
(1) 86 hid. Cas. 579; 52 I. A. 145; 23 A. L. J. Il6t 
A. I. R. 1925 P. 0. 63; 2 O. \V. N. 180; L. R; BA 
(P. C.) 25; 48 M. L. J. 607; 27 Bom. L. R. 796; 47-A, 
250; 30 C. W. N. 673 (P. C.). _ ... . 

^“Poge of 52 1. A.— 
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Buithim better to havethe matter decidedin 
this way instead of relying upon the decree 
upon which he had to rely. It is to be 
noted that the case presented before us is 
not the case presented by the plaintiff- 
appellant in the Court below. He came into 
the Court below relying upon the decree, 
Ex. 10, but endeavouring to show that he 
had actually satisfied it and, his attempt to 
prove that he had so satisfied it having 
failed upon the facts, he has now come 
into the Appellate Court taking a perfectly 
different position. But even granting that 
he has a right to take this different position 
there is no force in his plea. The case 
stands, in my opinion, at this. The plaintiff- 
appellant's rights are based upon the decree, 
Ex. 10, and they are based upon nothing 
else. This case bears some analogy to the 
case decided by their Lordships of the 
Judicial Committee in Sasi Sekhareshvjar 
Ray V. Lalit Mohan Maitra (2). The plaint¬ 
iff-appellant’s right was not to bring a suit 
but to execute decree, Ex. 10, and he has no 
. remedy to execute Ex. 10 because his 
remedy is barred by the Indian Limitation 
Act. For the above reasons the suit fails 
on facts and on law and I would dismiss 
the appeal with costs. 

Hasan, J.-—The facts of this case and 
the main conclusions at which we have 
arrived have been fully stated in the judg¬ 
ment of the Hon’ble Chief Judge and I 

have very little to add. 

The plaintiff's case as presented in the 
plaint and before the trial Court for deci¬ 
sion has failed on evidence. The findings 
of fact at which the learned Judge of the 
Court below has arrived are no longer dis¬ 
puted. On the principle secundum allegata 
et probata there is ample justification for 
dismissing the appeal without any further 

ado. 

The question of law argued bciore us 
was that the decree of the 12tli November 
1903 (Ex. lU) founded on an award of the 
15th of September l9Jt) did not constitute 
any bar to the adjudication of the ques¬ 
tion of the plaintiff’s original title in 
the property in suit and that a decree 
for possession could now be granted 
in his favour on the bssi^ of that title. 
In agreement with the oi)inioii expressed 
by the Hon’ble Chief Judge I have 

(2) 86 Ind. Cas, 215; 52 1. A '0; A. T. U. 1025 P. C. 
34; 18 M. L. J. 20; L. R. A. I'. C'..' 23; 27 Bom L. K. 
166; 21 L. W. 286; 20 0. W. 033; 52 C. 311; 23 A. L. 

717 tP. 0.). 


come to the conclusion that the argument 
must be rejected. In support of the con¬ 
tention the learned Advocate for the plaint¬ 
iff-appellant strenuously pressed on us the 
decision of their Lordships of the Privy 
Council in the case of Maina Bibi v. 
Vakil Ahmad (1). ^ According to my 
judgment the decision does not support 
the argument for which it is quoted as I 
will presently show. The suit, which end¬ 
ed in the decree of the 12th of November, 
1906, was clearly founded on the right of 
inheritance which the plaintiff’s father, 
Inayet Ali, had in the estate of Anwar 
Ali. In that right relief was claimed for 
possession of the share in Anwar All’s 
estate which had devolved under the rules 
of inheritance upon Inayet Ali on the 
death of his father, Anwar Ali. It fur¬ 
ther appears from the award (Ex. 11) that 
the defendants’ (the grandsons of Wazir 
Ali) possession of the plaintiff’s share in 
the estate of Anwar Ali was alleged to be 
in lieu of the family debts and by virtue 
of the deed of the 12th of December, 1875. 
It also appears from the same document 
that the plaintiff’s case was that the profits 
of the sir lands held by the defendants 
had satisfied those d^bts but that “if after 
making the account of the debt and of the 
profits there be found anything due to the 
defendants from the plaintiff then a decree 
be given to him on the condition of his 
paying the amount found due from him.” 
This was the nature of the previous suit 
which ended in the decree on the award. 
The decree of the Court (Ex. 10) is on the 
record. The important words of the decree 
are as follows; 

“The plaintiff’s claim for possession of 
the half share out of 8 annas share of 
Talaqi Bhain...on payment of Rs 21,835-5-2 
to defendants Nos. 1, 2 and 3 (the grand-' 
sons of Wa/dr Ali) with interest on the 
aforesaid sum at 8 aunas per cent, per 
month from the date of institution of the 
suit till the date of realization be decreed 
against the defendants Nos. I to 3. The 
plaintiff will pay half the costs of the de¬ 
fendants.” 

Now, the relief claimed in the present 
suit is exactly the same as it was in the 
previous suit. The first relief is a decree for 
possession of half share in Taluqx Bhain 
Mahal Wazir Ali. The further relief claim¬ 
ed is that if the plaintiff is held liable 
for payment of any amount then poss^^isiin 
granted on paymenta of that anw.i'it 
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On a comparison of the nature of the pre¬ 
vious claim with the claim now under 
consideration there is no doubt left in my 
mind that the res adjudicated in the pre¬ 
vious suit was substantially if not exactly 
the same as the res in litigation in the pre¬ 
sent suit. It is agreed that if that is so the 
trial of the present suit is barred by the rule 
of res judicata. To such state of facts the 
decision of their Lordships of the Privy 
Council in the case of Uaina Bibi v. 
Vakil Ahmad (1) is wholly^ inappli¬ 
cable. In that case the nature of posses¬ 
sion of a Muhammadan widow over the 
estate of her deceased husband in lieu of 
her dower was first of all stated at 
great length by Lord Atkinson in deliver¬ 
ing the judgment of the Judicial Com¬ 
mittee thus: 

“The possession of property being 
once peaceably and lawfully acquired, the 
right of the widow to retain it till her 
dower-debt is paid is conferred upon her 
by the Muhammadan Law.” 

Wow the dower-debt may be satisfied by 
the usufruct of the property. The heir is, 
therefore, always entitled to show that the 
profits of the estate have been enough to 
satisfy the claim for dower so long as the 
widow continues in possession. The de¬ 
fendants in the present suit cannot be 
placed on the same footing. There is no 
liability in law to account for profits and 
there was none imposed on them by the 
decree of the I2th of November, 1906. In 
the case before their Lordships of the 
Privy Council the previous suit for posses¬ 
sion was founded on the ground that the 
widow was not entitled to continue in pos¬ 
session of tlie estate for the reason that the 
dower-debt had long previously been paid. 
The relief, therefore, was for immediate 
possession of the property. That suit failed 
by reason of the default made by the 
plaintiff to pay the dower-debt to the de¬ 
fendant within the period fixed by the 
decree. The second suit asked for an ad¬ 
judication as to the account since the 
year 1903. The time from which the 
accounting between the parties was to com¬ 
mence is very important and that was the 
period which had elapsed since the making 
of the decree in the previous suit. On these 
grounds their Lordships of the Privy 
Council held that the second suit was not 
barred hy res judicata, 

I would, therefore, diamias the appeal 
5 Vith costs, 


By the Court.— The appeal is dis 

missed with costs. 

A. N. A. Appeal dismissed. 


BOMBAY HIGH COURT. 

Origikal Civil Jurisdiction Appeal 

No. 91 OP 1925. 

November 30, 1925. 

Present;— Sir Norman Macleod, Kt., 

Chief Justice, and Mr. Justice Coyajee. 

LAXMIDAS QOCULDAS DOSSA and 
E.0THBR8—Plaintiffs—Appellants 

versus 

ISMAIL GAFOOB KASSUM and othbrs- 
Defendants—Respondents. 

ProhaU and Administration Act (V of ISSl), ss. 

90 {2)t ( 5 ), (It)—Grant of LtUtrs, effect of — Adminis¬ 
trator—ilortgage without permission of Court — Cre¬ 
ditor of estate, whether can avoid—Person interested 
in the pi'opei'ty, meaning of. 

Where Letters of Administration are granted in 
respect of the estate of a deceased Muhammad^, the 
statutory vesting under the Probate and Administra¬ 
tion Act takes effect in substitution for the vesting 
in the heirs which exists between the death of the 
deceased and the grant of the Letters. 

A mortgage made by an administrator without the 
previous permission of the Court is, by virtue of the 
provisions of s. 90 (4) of the Probate and Administra¬ 
tion Act, voidable at the instance of any other person 
interested in the property. 

A creditor of the deceased is a ‘person interested in 
the property’ within the meaning of s. 90 (4) of the 
said Act and is entitled to avoid a mortgage made 
by an administrator in contravention of sub-s. (2) or 
6ub-s. (3) of 8. 90. 

Appeal from the judgment and decree 
of Kajiji, J. 

Mr. Kanga, Advocate-General, for the 
Appellants. 

Mr. Coltman (with him Mr. Lalji)^ for the 
Respondents. 

JUDGMENT.— One Gaffoor Kassum 
died on or about February 25, 1922, leav¬ 
ing two sons Ismail and Ibrahim, a widow 
and a daughter. Ismail obtained Letters of 
Administration to the estate of Gaffoor on 
December 19, 1922, under s. 4 of the Pro¬ 
bate and Administration Act. The estate 
of Gaffoor, therefore, was vested in him. 
It is true, under Muhammadan Law, in the 
absence of any Letters of Administration 
being granted, the estate vests in the heirs. 
But, I think, that the statutory vesting 
under the Probate and Administration Act 
must take effect in substitution for the 
vesting in the heirs which exists between 
the death of the deceased and the grant of 
the Letters, 
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Gaffoor was a tenant of certain stables, 
rent of which was in arrears at his death. 
Ismail .continued the business, and the 
arrears of rent continued, with the result 
that, in August, ltf23, a settlement was 
arrived at by which Ismail agreed to pay 
rent in all Rs. 13,951 up to August 6, 1923, 
which included the rent that was in arrears 
at the date of Gaffoor’s death. 

Eventually, the plaintiff filed a suit 
against Ismail in which a decree was passed 
on December 18, 1923, for Rs. 10,951-11-0. 
As Ismail did not pay this amount, the 
plaintiff succeeded in getting from Ismail 
and the other heirs of the deceased Gaffoor 
a third mortgage in his favour of property 
situated in Doctor Street by a mortgage 
dated February 25, 1924. The property 
was Subject to prior mortgages, and was 
sold in September, 1924, at the instance of 
the first mortgagee. After paying the two 
prior mortgages, about Rs. 13,000 remained 
in the hands of the Solicitors of the first 
mortgagee to satisfy the third mortgage. 

However, there was another claimant to 
that sum, because the fifth defendant here¬ 
in had filed a Suit No. 3021 of 1921 against 
Gaffoor Kassum. A decree was not passed 
until April 3,1924, for the amount claimed, 
against the heirs of Gaffoor to the extent 
of the property of the deceased in their 
hands. In execution of that decree the 
fifth defendant attached the sum of 
Rs. 13,000 which was the balance after pay¬ 
ment of the first two mortgages. 

The plaintiff claimed that he was entitled 
to priority against the attaching creditor 
by virtue of his third mortgage, and that 
was the simple question in the case. It 
was contended that the fifth defendant 
could not contest the mortgage, although 
it was made by the admiuistrator without 
the previous permission of the Court. 
Under s. 90, sub-s. (4). of the Probate and 
Administration Act “A disposal of pro¬ 
perty by an executor or administrator in 
contravention of sub s. (*2) or sub-s. (3), as 
the case may be, is voidable at the instance 
of any other person interested in the pro¬ 
perty." 

It is suggested that the fifth defendant 
has no interest in the property mortgaged 
by Ismail. Clearly a creditor of Gaffoor 
had an interest in all his estate, and is 
entitled to look to that estate to satisfy 
his claim, and it is quite clear that an ad¬ 
ministrator by disposing of property of the 
estate vested in Jiim; without permission of 


the Court, cannot thus defeat the claims 
of the creditors of the deceased. 

We think then the Judge was right in 
his decision, and the appeal must be dis¬ 
missed with costs. 

A. N. A. Appeal dismissed. 


OUDH CHIEF COURT. 

First Civil Appeal No. 52 op 1925. 

November 12 and 29, 1926. 

Present : —Sir Louis Stuart, Kt., Chief 
Judge, and Mr. Justice Hasan. 

SiaHUKMIGHAND KASLIWAL, Kt., 

AND ANOTHER—PLAINTIFFS—APPELLANTS 

versus 

The PIONEER MILLS, Limited and otaess 
—Defendants—Respondents. 

Speci^c Rdief Act (I of 1877), ss. 12, Jl Illus.S-- 
Promise to advance or boin'ow money, whether speci¬ 
fically enforceable—Contract to mortgage immoveable 
property, specific performance of—Transfer of Pro¬ 
perty Act (IV of 1882), ss. 58 (a), 100—Agreement to 
make advances to Compa?iy on security of moveable 
and immoveable property—Agreement partly carried 
out—Liquidation of Company—Party making advances, 
whether secured creditor or charge-holder — Mort¬ 
gagee of assets, priority of—Companies Act (VII of 
2913), s. 109—Mortgage or charge by Company, meaning 
of. 

Although it is settled in the Law of England that 
a promise to advance money in loan cannot sustain a 
suit for specific performance and the converse proposi¬ 
tion that a promise to borrow money is not susceptible 
of specific performance is equally not open to doubt, 
yet specific performance of a contract to transfer im¬ 
moveable property by way of mortgage may be granted 
under cl. (c) of s. of the Specific Relief Act, 1877, 
■where the circumstances make it abundantly clear that 
the relief by way of damages will not be an adequate 
relief, [p. 4S(), col. 2.] 

South African Tei'ritories Co. v. Wallington (1) and 
Startup V. Macdonald (2), relied on. 

A person who advances money under an agreement 
entitling him to a charge over the moveables and 
containing a promise to execute a mortgage in respect 
of tlie immoveables in respect of sums advanced is 
entitled to a charge over the sale-proceeds of the pro¬ 
perties of the Company in the event of its liquidation 
to the extent of the amounts advanced by him but 
will not be entitled to priority over mortgao-ees of 
the assets ofthe Company, [p. 486, col. 1; p. 487 “tol 2 1 

Barhamdeo Prasad v. Tara C/ia?id (3), followed 

The provisions of s 100 of the Companies Act 
relating to a mortgage or charge created by a Com¬ 
pany do not apply to a charge arising by operation of 
law and not by a contract, [p. 487, col. 2.] 

Appeal against a decree of the Sub- 
Judge, Unao, dated the 30th April, 1925 

Messrs. S. C. Roy, Bisheshwai' Nath Siri 
vastava and Bishamhhar Nath SrivaHam 

for the Appellants, * 
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Messrs, li. K. Ghosh^ Lakshmi Nora- 
yon, N. N. Sarkar, J. Jackson, Ham 
Prasad Vaima, Vikrniajit Singh, A. P. 
Sen, R. S. Seth and Gh'ja Shankar, for the 
Respondents. 

JUDGMENT.— (November 12,1926) — 
This is the plaintiffs’ appeal from a decree of 
the Subordinate Judge of Unao, dated the 
30th of April, 1925. The reliefs for which the 
suit, out of which this appeal arises was in¬ 
stituted were founded on an agreement of the 
14th of February, 1920, between theplaintiffs 
and the original defendant, thePioneer Mills, 
Limited, a Joint Stock Company registered 
under the Indian Companies Act, 1913, 
having its registered office in Calcutta and 
carrying business at Unao in the Province 
of Oudh. There are three other defendants 
to the suit, who hold claims against the 
Pioneer Mills, Limited. It is not necessary 
to state at this stage of the judgment the 
precise nature of the claims held by these 
defendants. The suit at Unao mentioned 
above was instituted on the 12th of Febru¬ 
ary, 1923. 

On an application made to the High 
Court at Calcutta on the 9th of April, 192^3, 
the Pioneer Mills, Limited, went into liquida¬ 
tion under the orders of that Court dated 
the 4th of June, 1923. On the 22nd of 
November, 1923, the High Court at Calcutta 
granted sanction to the continuance of the 
suit at Unao as also against the liquidators 
of the Pioneer Mills, Limited. It is neces¬ 
sary to state the precise terms in which the 
sanction for the continuance of the suit was 
accorded. They are as follows --7 . 

“It is ordered that the said Sir Hukmi- 
chand Kasliwal and Harkissendas Bhattar 
be at liberty to make the liquidators of the 
above named Pioneer Mills, Limited, parties 
in the above mentioned two suits No. 246 
of 1922 and No. 280 of 1923 and then to pro¬ 
ceed with those suits and to execute the 
decrees that may be passed in the said two 
suits or any of them against the liquidators 
as defendants in those suits.” 

On the 1st of April, 1924, the learned Judge 
who had granted the sanction withdrew it. 
On an appeal from the order of withdrawal 
the sanction was restored on the 14th of 
November 1924. The sanction was in 
pursuance of the provisions of s. 171 of the 
Indian Companies Act, 1913. It follows 
that the Court at Unao was competent to 
adjudicate cn the merits of the suit and 
also to grant such relief orreliefs which it 


may deem fit to do as against the liquida¬ 
tors as well. 

During the liquidation proceedings in 
the High Court at Calcutta the entire 
assets of the Pioneer Mills, Limited, were 
sold by public auction on the 6 th of August, 
1923, and the sale-proceeds are now held by 
the liquidators. 

The substance of the claim as now put 
forward by the plaintiffs is that they are 
entitled to a declaration that they hold a 
charge for a sum of Rs. 1,50,000 and interest 
thereon on the sale-proceeds in the hands 
of the liquidators. The consequential 
relief for which they pray is a decree for a 
sum of Rs. 1,86,000 principal and interest 
as against the liquidators in* enforcement of 
the said charge. 

The defence to this claim was a denial of 
the execution of the agreement of the 14th 
of February, 1920, and also, of its validity. 
It was also denied that the plaintiffs did 
advance the sum of Rs. 1,50,000 to the 
Pioneer Mills, Limited. Finally the sub¬ 
stantial defence was that the plaintiffs hold 
no charge on the assets of the Company, 
moveable and immoveable. There were 
other defences with which we are not con¬ 
cerned at present and they were embodied 
in issues Nos. 1, 2, 7, 8 , 9 and 10 of the 
issues framed by the trial Court. 

The trial Court has refused to grant the 
declaration prayed for on the main ground 
that the charge for which the claim is made 
does not exist. 

On the question of the jurisdiction of the 
Court and the maintainability of the suit 
no argument was addressed to us on behalf 
of the defendants-respondents. We are of 
opinion that the suit as laid in the Court of 
the Subordinate Judge of Unao was clearly 
within its competence and was also main¬ 
tainable having regard to the terms of the 
sanction granted by the High Court at 
Calcutta already referred to. 

The basis of the question of law which 
we have before us for decision rests on two 
facte:— 

(1) The genuineness of the agreement of 
the 14th, February, 1920, and(2) the advance 
of the sum of Rs. 1,50,000 by the plaintiffs 
to the Pioneer Mills, Limited. Those two 
facts w'ere admitted at the hearing of the 
appeal before us by the several learned 
Counsel for the defendants-respondents. 
They must, therefore, be taken as establish¬ 
ed facts. 

The agreement of the 14th of Februaryi 
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1920, waa not registered. The full text of against the Company at the rate of eigh^ 
the agreement is printed at pages 1 to 4 of per cent, per annum.” 

Part III of the record of the appeal. Accord- On 16th of February, 1920, the plaintiffs 
in*' to the terms of the agreement the paid to the Pioneer Mills, Limited, the sum. 
plaintiffs “agreed to make advances subject of Rs 1,00,000 (Ex, 3), On the 3rd of March, 
to the security and to the terms and con- 1920, the plaintiffs offered to redeem the 
ditions hereinafter mentioned; and whereas prior incumbrance in favour of the Tata 
the Company has at present a cash credit Industrial Bank, Limited, (Exs. 12 and 13). 
account with the Tata Industrial Bank, On the 4th of March, 1920, the plaintiffs 
Limited, on the security of the stock in paid another sum of Rs. 50,000 to the 
trade of the Company and whereas the Pioneer Mills, Limited, (Ex. 14). After all 
factory of the Company including the land, this, on the 9th of March, 1920, the Pioneer 
machinery, plant and structures belonging Mills, Limited, through their Pleader, Babu 
to it is under mortgage executed in favour Bikramajit Singh, despatched a telegram 
of Baldeodas Kedarnath and whereas it has to the plaintiffs (Ex. 18). In this telegram 
been agreed between the parties that the they charged the plaintiffs with breach of 
stock and block under hypothecation and conditions of the agreement of the 14th of 
mortgage as aforesaid should be released February, 1920, and in consequence thereof 
from the existing incumbrances and should intimated the rescission of the agreement 
form part of the security in favour of” the in its entirety on their behalf. On the 10th 
plaintiffs. It may here be mentioned that of March, 1920, the plaintiffs replied by 
the incumbrances in favour of the Tata In- telegram repudiating the charges of breach 
dustrial Bank, Limited, and Baldeodas of contract. It would appear from the 
Kedarnath referred to in the quotation just contents of Ex. 19, which is a copy of a 
now given have been wiped off since. The letter from the Tata Industrial Bank, 
Tata Industrial Bank, Limited, is a party Limited, to the plaintiffs, that the former 
defendant to this suit on the ground of were willing to accept the payment which 
another incumbrance iu their favour was offered to be made in the plaintiffs’ 
subsequent to the agreement of the 14th of letter of the 3rd of March, 1920, (Ex. 12). At 
February, 1920. The other two defendants the hearing of the appeal no attempt was 
also hold mortgages subsequent to the same made on behalf of the defendants, to sub- 
date The question of priority or the order in stantiate the charge of breach of contract 
whichtheplaintiffsand the three defendants contained in the telegram of the 9th of 
should rank as secured creditors of the 1st March, 1920, (Ex. 18). On these facts we 
defendant the Pioneer Mills, Limited, is a must hold, therefore, that the plaintiffs 
question in the case but it is not yet ripe were always willing and ready to perform 
for decision Under the terms of the agree- their part of the contract as contained in 
ment the advances to be made by the plaint- the agreement of the 14th of February, 1920, 
iffa to the Pioneer Mills, Limited, “shall not and that indeed they offered performance 
at any time exceed the sum of rupees fifteen of the same. We must further hold that 

lacs” and “all stock in trade...shall be under the Pioneer Mills, Limted, had no justifica- 
hvpothecation to...and in the charge and tion in law to rescind the agreement just 
control” of the plaintiffs. The material now mentioned. It follows that the agree- 
torms are embodied in els. 7 and 8 of the ment stands as a vaild contract between 
agreement and they are as follows the parties. ^ The plaintiffs’ case is that the 

That the Company shall, as soon as agreement in question entitles them to a 

possible afterthe execution of these presents, charge, in the event of delivery, over the 

execute in favour of the Banians a regular moveable assets of the Pioner Mills, Limited 
deed of mortgage of tlie land, refinery, and contains a promise to execute a 
factory plants, machineries, implements, moitgage in respect of immoveables in. 

structures and building at Unao for the consideration of any sum or sums advanced 

sum of rupees five lacs to meet any deficits by the plaintiffs to the Pioneer Mills, Limited 
that may be due to the Banians for the within the maximum limit of lb lacs of 
advances made by them after availing of rupees. This case as just now stated 

the stock under hypothecation to them as raises the question of the interpretation nf 

aforesaid. , , the agreement of the 14th of February I99n 

“8. That the Company shall pay to the and to that extent it is a valid affrekm«tf 

Banians interest on all the daily balances even without registration. Neither th 
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interpretation which the plaintiffs place 
on that agreement nor the argument that 
the agreement interpreted as such does 
not require registration was contested by 
the respondents before us. On the con¬ 
struction of the agreement, therefore, we 
hold that it does create a charge in favour 
of the plaintiffs as regards the moveable 
assets, in the event of delivery, of the 
Pioneer Mills, Limited, and further it con¬ 
tains a promise on the part of the Pioneer 
Mills, Limited, to execute a mortgage^ in 
favour of the plaintiffs in respect of the im¬ 
moveables of the Pioneer Mills. Limited, for 
the consideration of Rs. 1,50,000 which the 
Pioneer Mills, Limited, have received from 
the plaintiffs. 

Having reached this conclusion the con¬ 
tention on the side of the plaintiffs is that 
as both the moveables and immoveables have 
since the institution of the suit been con¬ 
verted into ready money and are held by 
the liquidators in the shape of sale pro¬ 
ceeds of the assets of the Pioneer Mills, 
Limited, the plaintiffs are entitled to a 
declaration that they are secured creditors 
or charge-holders as against the sale-pro¬ 
ceeds to the extent of Rs. 1,50,000 and inter- 
e?l. 

In support of the contention it was argued 
that had the immoveable assets of the 
Poineer Mills, Limited, been in existence 
to-day the plaintiffs would have been entitled 
under the terms of the agreement to compel 
the Pioneer Mills, Limited, in a suit for 
specific performance to execute a deed of 
mortgage in respect of such assets. On 
the sTde of the respondents this argument 
was sought to be negatived on two grounds: 
(1) That there could be no specific per¬ 
formance of a contract to lend or borrow 
and (2) that the provisions of s. 109 of the 
Indian Companies Act, 1913, would bar the 
relief of specific performance. 

We are of opinion that the reply given 
on the side of the respondents is not 
adequate and that the plaintiffs’ contention 
is right and must be accepted. 

'I'he question of the charge as against 
tlie sale-proceeds in so far as they repre¬ 
sent the value of the moveable assets of 
the Pioneer Mills, Limited, is of minor 
imp<'rtance. We were informed by the 
litluifiators at the hearing of the appeal that 
out of the total amount of Rs. 9,85,000 the 
sale-proceeds held by the liquidators, only 
Us. !!,000 represented the value of the move¬ 
ables’ which have already been disposed 
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of by them. The serious question for deci¬ 
sion, therefore, is the claim of charge as 
against the sale-proceeds of the immoveable 
assets of the Pioneer Mills, Limited. As 
a broad proposition it may be accepted 
at once that it is settled in the Law of 
England that a promise to advance money 
in loan cannot sustain a suit for specific 
performance. The converse proposition that 
a promise to borrow money is not suscepti¬ 
ble of specific performance is equally not 
open to any doubt-see South African 
Territoi'ies Co. v. Wallington (1). But in the 
events which have happened that proposi¬ 
tion has no bearing on the determination 
of this case. In the first place, a promise 
to execute a mortgage of immoveable pro¬ 
perty in lieu of consideration advanced is 
a promise to transfer title in such property. 
Section 58 (a) of the Transfer of Pro¬ 
perty Act, 1882, defines a mortgage as 
follows: — 

"A mortgage is the transfer of an interest 
in specific immoveable property for the 
purpose of securing the payment of money 
advanced or to be advanced by way of loan, 
an existing or future debt, or the perform¬ 
ance of an engagement which may give rise 
to a pecuniary liability.” 

The reason of the rule of law enunciated 
in the case of South African Territories 
Co. V. Wallington (1) is that damages 
furnish adequate relief^ in relation to a 
contract of loan. This was recognised by 
the Indian Legislature in the third illustra¬ 
tion of 8. 21 of the Specific Relief Act, 
1877. In the Explanation to s. 12 of the 
same Act, however, we find the following 
provision:— 

“Unless and until the contrary is proved, 
the Court shall presume that the breach 
of a contract to transfer immoveable pro¬ 
perty cannot be adequately relieved by 
compensation in money, and that the breach 
of a contract to transfer moveable property 
can be thus relieved ’’ The nature of a mort¬ 
gage transaction being what it is given in 
the definition quoted above it follows from 
w’hat has been stated that specific perform¬ 
ance of a contract to transfer immoveable 
properly by way of a mortgage may be 
granted under cl. (c) of s. 12 of the Specific 
Relief Act, 1877. In the circumstances of 
this case it is abundantly clear and indeed 
it w’as not disputed that a relief by way 
of damages will not be an adequate relief. 

(1) (1808) A. C. SOO; 67 L. J. Q. B, 470; 78 L. T. 426; 
14 T. L. R. 298; 46 W. R. o45. 
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A simple money-decree in favour of the 
plaintiSa will bring no fruits to them, for 
the reason that almost the whole of the sale 
proceeds will be distributed amongst the 
secured creditors and nothing will be left 
to fall to the share of the plaintiffs as such 
decree-holders. 

In the second place the prayer of the 
plaintiffs is not to obtain an order of execu¬ 
tion of the mortgage by the Pioneer Mills, 
Limited, in consideration of money agreed 
to be advanced, but not till now 
advanced. In the case of that nature 
the promise of each party would be wholly 
executory while in the present case the 
promise on the part of the plaintiffs was 
performed when they paid the sum of 
Rs. 1,50,000 to the Pioneer Mills, Limited, 
and the latter accepted the payment. 
And further in the circumstances already 
set forth the genuine offer made by the 
plaintiffs to the performance of the rest of 
their promise must be regarded, in the eyes 
of law, as actual performance of it. The 
principle laid down by Rolfe, B., is now 
the rule of law in England and it is this:—* 

“Now, it may be observed, that in every 
contract by which a party binds himself 

to.pay money to another, he in fact 

engages to do an act which he cannot com¬ 
pletely perform without the concurrence 

of the party to whom.the payment 

is to be made. Without acceptance on the 
part of him who is to receive, the act of 
him who is to...pay, can amount only to a 
tender. But the law considers a party who 
has entered into a contract to...pay money 
to another, as having, substantially, per¬ 
formed it, if he has tendered the...money 
to the party to whom the payment was 
to be made, provided only that the tender 
has been made under such circumstances 
that the party to whom it has been made, has 
had a reasonable opportunity of examining 
the...money tendered in order to ascertain 
that the thing tendered really was what 
it purported to be. Indeed, without such 
au opportunity an offer to...pay does not 
amount to a tender.” Startup v. Macdonald 
(2). This principle is embodied in s. 38 
of the Indian Contract Act, 187*2, and, 
therefore, is the law in India as well. There 
is no question in the case that the plaintiffs 
had money enough to pay when they made 
the tender and that they were in a position 
to make it good. Therefore, the contract 

(2) (1843) 6 Man. & G. 593; G-l R. R. SIO; 7 Scott N. 

R. 269; 13 L. J. Ex. 477; 134 E. R. 1029. 


of loan stands wholly executed. The casd 
thus ceases to be one of specific perform¬ 
ance of a contract to lend or borrow money 
simpliciter. 

By reason of the sale of the as Bets of the 
Pioneer Mills, Limited, under the order of 
the High Court at Calcutta in the liquida¬ 
tion proceedings the immoveable property 
belonging to the Pioneer Mills, Limited* 
has ceased to exist. Execution of a deed 
of mortgage in respect of it, therefore, has 
become * impossible. The sale-proceeds 
have taken the place of that property and 
as against those proceeds we must hold 
that the plaintiffs have acquired a charge 
by operation of law to the extent of 
Rs. 1,50,000 and interest thereon at the rate 
of 8 per cent, per annum from the two 
dates of payments. That a charge would 
arise in such circumstances is beyond all 
doubt— BarhamdeoPrasadv. TaraChand (3). 
As regrards the argument advanced on the 
side of the defendants-respondents and bas¬ 
ed on the provisions of s. 109, Indian Com¬ 
panies Act, 1913, much need not be said. 
Those provisions are only applicable to a 

“Mortgage or charge created.by a 

Company.” The charge arising in favour 
of the plaintiffs in the circumstances of this 
case is a charge by operation of law and 
not by a contract. Further if the decree 
which we propose to pass in favour of the 
plaintiffs is regarded as an instrument by 
which the “charge is created or evidenced” 
it will be open to the plaintiffs to take such 
steps as are provided for by s. 109 to make 
the charge effective. 

On the above grounds we would grant 
a declaration to the plaintiffs that they are 
secured creditors to the extent of the sum 
of Rs. 1,50,000^ plus interest as indicated 
above in relation to the sale-proceeds in 
the hands of the liquidator. The decree of 
the lower Court is, therefore, set aside and 


a declaration in terms stated above ia grant¬ 
ed to the plaintiffs. As to costa here and 
hitherto incurred we reserve our order for 
the present. 

The Court below has disposed of the 
suit upon a preliminary point and the 
decree of that Court has been reversed by 
us in appeal. In the ordinary course we 
would have remanded the case to that 
Court under O. XLT, r. 23, of the C. P. 0. 

/S) 21 Ind. Cas. 9fil; 411. A. 45; 15 M L T R9 
(1911) U W. N 38; 12 A. L. J. 82; 18 C. W N 345. id 
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tut in the special circumstances of this 
case we prefer not to do so. The case was 
instituted on the 12th of February, 1923, and 
the decision came to be given on the 30th 
of April, 1925. This is a long time and we 
fear that if we entrust the case into the 
hands of the lower Court again the waste 
of time may be enormous. Under r. 28 of 
O. XLl of the Code, therefore, we propose 
to take such additional evidence in the 
case as the parties may desire to produce 
with respect to the issue or issues which 
remain still undecided and are in con¬ 
troversy. For this purpose we fix 22nd of 
November, 1926. Notice of this order will 
at once be served on the Counsel of the 
parties to the appeal. 

SUPPLEMENTARY J U D G- 
MENT.— November 20, 1926.—To-day this 
appeal again came up for hearing before us. 
Under our judgment of the 12th of Novem¬ 
ber, 1926, we^ were to record the evidence, 
if any, on the issues which were not covered 
by that judgment and were left in contro¬ 
versy between the parties. 

Mr. Bisheshwar Nath Srivastava, Advo¬ 
cate for the appellants, states as follows;— 

" We want to produce evidence to prove 
that— 

1. The Tata Industrial Bank, Limited, 
defendant No. 2; 

2. Bilas Rai Hardat Rai, the original 
defendant No. 3 now represented by Lala 
Ram Narain, Radha Krishna, Ganga Prasad 
and Hari Prasad, and 

3 Radha Kiehen Motilal Chamaria. de¬ 
fendant No. 4, had notice of our agreement 
of the 14th of February. 1920 and of the 
advance of Rs. 1,50.000 which we made 
thereunder to the Pioneer Mills, Limited, 
previous to the mortgages in their favour 
respectively.” 

Mr. N. N. Sarkar Barrister-at-law on be¬ 
half of Radhakishen Motilal Chamaria, Rai 
Bahadur Babu Vikaramajit Singh, Advocate 
on behalf of the representatives of Bilas 
Rai Hardat Rai and Mr. Ram Prasad on 
behalf of the Tata Industrial Bank, Limited, 
State as follows; 

For the purpose of this case we admit 
that our clients respectively had knowledge 
of the idaintiffs' agreement of the 14th of 
l<h;bruary, 1920 , and of the advance of 
Rs 1,50,000 previous to the execution of the 
mortgages in favour of our clients respec¬ 
tively.” 
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A ceriified copy of the mortgage in 
favour of the Tata Industrial Bank, Limited, 
dated the 10th August, 1922, is on the record 
of this appeal and has been accepted as 
sufficient evidence in lieu of the original 
Ex. D-3. 

A certified copy of the mortgage in favour 
of Radhakishen Motilal Chamaria dated 
the 3l8t of August, 1922, is also on the 
record of this case and has been accepted 
in evidence as sufficient. It is Ex. D 2. 

The original mortgage-deed in favour of 
Bilas Rai Hardat Rai dated the 10th August, 
1922, is on the record of Appeal No. 73 of 

1925, the arguments in which have just 
now been concluded and judgment reserv¬ 
ed. With the consent of the parties it has 
been read as evidence in this case also. 

The question as to whether the execu¬ 
tion of the above mortgages should be 
treated as having been admitted or not by 
the plaintiffs in the pleadings of this case 
was discussed before us. Having regard to 
the statements made in para. 18 of the 
plaint we are of opinion that it must be held 
that for the purpose of this suit the execu¬ 
tion of those mortgages has been admitted 
by the plaintiffs. We, therefore, did not 
call upon the parties relying on those mort¬ 
gages to produce evidence in proof of 
them. 

Now the Counsel for the plaintiffs and 
the defendants state that they do not de¬ 
sire to produce any evidence in the case 
and that the issues not covered by the pre¬ 
vious judgment of the 12tli of November, 

1926, are issues Nos. 7, 8, 9 and 10, which 
may be decided forthwith by this Court. 

As regards issue No. 7, the Counsel for 
the defendants state that they agree that 
the issue may be decided by the Court in 
favour of the plaintiffs. 

We accordingly do so. 

Issue No. 9 is covered by the statements 
of the Counsel of the parties recorded 
above. We accordingly decide it in so far 
as the question of fact involved in it is 
concerned in favour of the plaintiffs. 

As to issue No. 10 in so far as it relates 
to the genuineness of the mortgages men¬ 
tioned above and for the reasons stated 
above, we decide it in favour of the defend¬ 
ants. On the question of the validity of 
these mortgages no argument was advanced 
to show that any one of them was invalid 
in any respect whatsoever. We, therefore, 
hold that they are valid. 
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As regards issue No. 8, the plaintiffs’ ties will bear their own costs in the Court 
contention is that the agreement of the 14th below as well as in this Court, 
of February 1920, coupled with the fact Before we take leave of this case we may 
that the plaintiffs did perform their part point out that the mortgage of the 10th 
of the agreement creates a charge in equity of Augus 1922 m f avour of the Tata Indus- 
in their favour as against immoveable pro- trial Bank, Lirnited, is of no practical con- 
party of the Pioneer Mills, Limited, as from sequence now m view of the fact appearing 
the Lte of the performance, in other words, in the other appeal (First Civil Appeal 
rom the dairof tL advance of Es. 1,50,000 No. 73 of 192o) that that mortgage han 
made by them and inasmuch as the defend- come to be merged in, or at any rate no 
STirhad notice the plaintiffs’ claim has ailaim is made on its basis independently 
priority over the mortgages of the defend- of the mortgage of the 31st of August 
aX We are unable to accept this con- 1922, in favour of Radhakishen Motilal 
tention Onthepart of the Pioneer Mills, Chamaria. It will consequently serve no 
LknUed there was a promise to effect a useful purpose to include it m the declara- 
mortgage in favour of the plaintiffs for the [ion which we have directed to be made m 
Xalcf or advances that they might make the decree following this 1?^^ 
under the terms of the agreement, as we Appm alloued. 


priority over the mortgages of the defend¬ 
ants. We are unable to accept this con¬ 
tention. On the part of the Pioneer Mills, 
Limited, there was a promise to effect a 
mortgage ia favour of the plaintiffs for the 
advance or advances that they might make 
under the terms of the agreement, as we 
have already held in construing the agree¬ 
ment. We are of opinion that such a con¬ 
tract does not create any charge or hen in 
India whatever might be the rule in hiig- 
land founded on the principle that equity 
considers that done which ought to be done. 
In India under the combined effect of the 
Transfer of Property Act. 1882, s.nd the 
Indian Registration Act, 1908, no interest 
by way of a mortgage or charge in immove¬ 
able property could be created without a 
formal registered deed between the parties. 
The application of the rule of equity to the 
present case will contravene the lules o 
law as they exist in this country. \\e, there- 
. fore, reject the argument and hold that 
the plaintiffs are secured creditors of the 
Pioneer Mills. Limited, as we have already 
held but their claim as such has no prior¬ 
ity against the mortgages of the three de¬ 
fendants mentioned above. To the declara¬ 
tion which we have already granted to the 
plaintiffs will be added the further dec aia- 
tion that they have no priority against the 
mortgages of the three defendants stated 
in details at the beginning or this judg¬ 
ment. 

We also graut a decree to the 
for the recovery of the sum of Ks l.sO.OOO 
with iuterast at 8 per cent, per .uuuum fi o n 
the dates of payments to the date of reah 
satiou as against the iiquidators subject 

to the mortgages— 

(1) of the 31st of August, 1922, ui favour 
of Radhakishen Motilal ChainHi la, aii' 

(2) of the 10th of .Vugust, 19';,;/" 
ofBilas Rai and Hardat Rai. I he plaint- 
iffs will also get their costs 
liquidators in both the Courts. Other par- 
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COX <& Co.— Plaintiffs—Appellants 

versus 

H. PESTONJI & Co. —Defendants 

—Respondents. 

Xegotiable Instruments Act {XXVI of 18S1), s. $2— 
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effect of—Bill, whether cancelled—Notes of clerk on 
bill, whether part of bill—Alteratiojiof note, whether 
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tion of law, relevancy of. 

A l)il! is not cancelled by the mere fact that the 
holder Jias extended the time for pajTnent in favour 
of the acceptor fp. 190, col. 2.] 

It docs not follow that because a writing appears 
on the paper on which a bill is drawn, therefore it 
b'comcsa part of the bill and constitutes a material 
altcratio.i if at variance with the terms of thu Ktii 
tj. tOih col 1 .] ^ 

A iy,;c made by the holder's clerk as to the date 
accorthng to the Calendar on which a bill is due for 
piy.ncnt docs not become a part of the bill and an 
j.ik'iation of that note on the time beinir evtpn^oli 
e.mnot, thnrerore, be treated as an alteration of the 
lull for the purposes of stamp law. [p 491 col 21 
'I he opinion of a witness on a question of law’ is 


irrelevant, [p.-192. col. 1.] 


Shirr' judgment and decree of 

Messrs. G C O'Gorman (with him Messrs 
Coltman and Campbell), for the AppeSs?' 
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Messrs. B. J, Desalt Mulla and Kanga^ 
Advocate-General, for the Respondents. 

JUDGMENT.— The plaintiffs filed 
this suit against the defendants to recover 
the amount due on forty-eight Bills of Ex¬ 
change. These bills were drawn in Eng¬ 
land against certain shipments of goods 
which arrived in due course in Bombay. 
Twenty-five bills were drawn by Messrs. 
Royle and Binns, twenty by Davies Black 
and Co., Ltd.; and three by Wilkinson and 
Warburton, Ltd., and they were all nego¬ 
tiated in London through Messrs. Cox and 
Co., who sent the bills to Bombay to be 
collected by their branch office. Accord¬ 
ing to the particulars B, D and F to the 
plaint the bills were all accepted by the 
defendants and were duly presented on 
their respective due dates to the defendants 
for payment, but were dishonoured, and 
by mutual consent the time for payment 
was extended to the times mentioned in 
the said particulars. In spit® of the ex¬ 
tensions of time so granted the defendants 
failed to make any payments on the bills, 
except the sum of £ 274-12-10 mentioned 
in the particulars to the plaint. Accord¬ 
ingly the plaintiffs sued to recover the 
ar^ount of Rs. 4.24,99l)-8-0 with further 
interest from December 16, 1922, till judg¬ 
ment and costs of the suit and interest on 
judgment at the rate of six per cent, per 
annum till payment. 

Various contentions were raised by the 
defendants in their written statement, but 
at the trial issues were raised not only on 
the pleadings but also on certain other 
questions not raised in the pleadings. 
Arguments were heard on the latter issues, 
which were decided in favour of the defend¬ 
ants with the result that the suit was dis¬ 
missed with costs. 

For the purposes of this appeal the only 

issues are:— , , v .i. 

(1) Whether the bills drawn by the three 

firms already mentioned were duly stamped 

and admissible in evidence? 

(9) ‘Whether if any of the bills were ad¬ 
missible in evidence, they were not affec¬ 
tively cancelled? 

On the first question as to whether the 
Bills of Exchange were duly stamped and 
admiesible in eyidence, the Judge held 
that thirty-Eeven of the bills were mad- 
miseible because material alterations had 
been made on them, and, therefore, they 
became new instruments which required to 
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be stamped under s. 3(6) of the Indian 
Stamp Act. 

With regard to the eleven bills on whiefi 
there had been, in the opinion of th6 
learned Judge, no material alteration, he 
held that they were admissible in evidence 
but that, as the due dates had been alter¬ 
ed, they were effectively cancelled, and 
there being no new bills available on which 
to base the suit, the plaintiffs’ claim should 
fail with regard to those bills also. 

If the defendants’ argument is correct, 
that, because the holders extended the 
time for payment in favour of the acceptor, 
the bills were cancelled, then it would 
make no difference whether the fact of the 
extension of time for payment was entered 
on the bills or not. We cannot agree that 
the eleven bills, on which there was no 
material alteration on the face of them, 
were cancelled, merely because the time 
for payment was extended. Section 82 of 
the Negotiable Instruments Act defines in 
what way the maker, acceptor or indorser 
of a negotiable instrument is discharged 
from liability thereon. And, it cannot be 
said that when on the due date the accept¬ 
or asks for further time, and the holder 
gives him further time, the liability of the 
acceptor is thereby discharged. 

The case of Reed v. Deere (1), relied 
upon by the respondents, is not applicable 
to the present facts. It was held in that case 
that where a party declared upon the two 
written agreements, by the second of which 
variations were made in the first, and there 
were also counts upon each separately, audit 
appeared, when the instruments were pro¬ 
duced in evidence by the plaintiff, that the 
first only was stamped, the second could not 
be used in evidence to support the plaintiffs’ 
case, but might be looked at in order to as¬ 
certain whether the first was altered by it, 
and that, therefore, the plaintiffs could not 
exclude the second agreement and proceed 
upon the counts setting out the first only. 
In the judgment reference was made to the 
decision in French v. Patton (2) that if 
the parties to an agreement, after they 
have signed it, introduce an alteration 
which cannot be read in evidence for want 
of a stamp, the old agreement is at an end. 
The principle involved in all these cases 

(1) (1827) 7 H. C. 261; 2 C. & P. 624; 31 R. R. 
190; 103 K. R. 720. 

(2) (1808) I Camp. 72; 9 East 351; 9 R. R. 571; 103 
E. R. 606. 
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depends on (1) whether there are two or 
more agreements one of which is unstamp¬ 
ed, -or (2) whether there is an alteration of 
the original agreement. 

Then the question remains whether the 
thirty-seven bills are inadmissible in evi¬ 
dence as not being duly stamped. The 
bills were drawn in the usual form payable 
so many days after sight, and after accept¬ 
ance by the defendants, a calculation was 
made by the plainti^s* clerk in order to 
ascertain on what date the bills fell due, and 
a note was made in a corner of each bill of 
that date. When further time was given to 
the defendants, that date was struck out 
and the date synchronizing with the further 
time given to the defendants was entered, 
and the same process was gone through 
when time was again extended. 

The first question is whether by entering 
those dates on the bills there was a mate¬ 
rial alteration elTected. It is conceded that, 
if on the face of the bill as drawn, there is 
any material alteration, under the provi¬ 
sion of s. 87 of the Negotiable Instru¬ 
ments Act, the bill is not avoided against 
the defendants who authorised or assented 
to the alteration, but it is argued that 
even if the bill is not avoided under the 
Act, the alteration avoids the bill 
under the stamp laws by making it a 
new instrument which requires a fresh 
stamp. , j 

The defendants relied upon the decision of 
Mr. Justice Kajiji in their favour in 
national Banking Corporation v. Pestonji <.0 
Co. (3). The appellants do not dispute the 
correctness of the decision on the facts of 
that case, because the relative bills, after 
the time for payment had been extended, 
were represented to the defendants for 
acceptance and the defendant re accepted 
them. But, apart from that, the learned 
Judge was of opinion that there had been 
a material alteration in the bills when the 
due dates as originally calculated hy the 
plaintiffs’ clerk and entered in a corner 
of the bills had been altered so as to co¬ 
incide with the dates to which payment had 
been extended. The learned Judge said 

(page 33;*:— ^ 

“But it is no body’s case here that it was 
intended from the very beginning that the 
tioae of payment shoul^l be seven months 

(3) 86 Ind. Cas. 115; 27 Bom. h. R- 31; A. I. R. 1925 

Bom. 187; 49 B. 351. 


♦Page of 27 Bom. L. 
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after sight. Therefore, the alteration from' 
ninety days to four months after the due 
date is not altered because it was a mis¬ 
take but it is altered in consequence of a 
new arrangement arrived at between three 
parties, the drawers, the Bank and 

the acceptor. But it is urged that on the 
face of it there is no alteration, that is to. 
say, that the words ‘ninety days after sight’ 
are not struck out and there is no alter¬ 
ation on the face of it, and the due date 
in red ink which is put on the top of the 
bill on the right-hand side is made by 
the Bank in Bombay simply for their own 
convenience, and it is a mere memorandum,; 
and, therefore, that does not amount to an 
alteration on the face of it. I see no force 
in this argument. In my opinion it amounts' 
to an alteration. It is every body’s case 
that ninety days were extended to four 
months after the first due date. Whether 
the red ink memorandum on the top of the 
bill of the second due date wai there or 
not it makes no difference. I believe the 
evidence of Mr. Bremmer that it was not 
there when the bills were presented for 
re-acceptance. Every body knew that the 
date of payment of these Bills of Exchange 
was extended by four months from the 
first due date. It must be held, under 
these circumstances, that the original bill 
was extinguished and a new bill was sub¬ 
stituted in its place which was re-accepted 
and the due date of it was four months after 
the first due date.” 

We cannot agree with that argument, 
which is really based on the assumption 
that as soon as the holder’s clerk makes a 
calculation according to the calendar as to 
the date at which the bill is due for pay¬ 
ment, and notes that calculation on the 
bill, that note becomes part of the bill. It 
is sufficient to say that that is not the 
case. If it were, it would follow that the 
clerk, by making a wrong calculation and 
noting a wrong date, would thereby create 
anew instrument, which would require to be 
Siam ped. 

The appellants relied upon the case of 
Faushivev.Peet (4). In that case the de¬ 
fendants pleaded a set-off by the Bank as 
indorsees of a Bill of Exchange for J£39l 1 7 
drawn by the plaintiff, payable four months 
alter date, on Begbie, Wiseman and Co 
and accepted by them and afterwards disl 

honoured. The bill was drawn on 8 *ptem 

.. l- 5 ty 


(1) (1857^ 24 
489; 157 E. R. 1; 115 R. R. 


395. 


R. 
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ber 8,1856, and would, accordingly, fall 
due on January 11, 1857. As the lUh was a 
Sunday it was presented on the 10th. The 
acceptors had signed below the following 
endorsement:— 

“Accepted payable at Messrs. Overrend, 

Gurney & Co., London No. 1,756, Due 11th 

December, 1856.” 

Pollock, C. B., said (page 315*):— 

“The words ‘Due 11th December, 1856‘ 
appear to be a mere memorandum by a 
clerk or some person who prepared the 
bill for the acceptor’s signature. The ac¬ 
ceptance of the bill is general according to 
its tenour.” 

Bramwell, B., said (page 315*) 

“I entirely agree with the decision of my 
brother Martin at the trial, whether the 
question be one of fact or law. The bill 
is drawn at four months, and that bill is 
accepted. The figures inserted amount 
simply to an untrue statement of when the 
bill, as drawn, is payable." 

That case sufficiently shows that it does 
not follow, that because a writing appears 
on the paper on which the bill is drawn, 
therefore, it becomes a part of the bill and 
constitutes a material alteration if at vari¬ 
ance with the terms of the bill. If the 
original entry made by the clerk was not 
part of the bill, but merely a memorandum, 
then any alteration in the memorandum 
could not possibly be treated as an alter¬ 
ation of the bill. The Judge seems to have 
attached some importance to the statem^t 
of the witness Kaikhushru, the plaintiffs 
Head Clerk, to the. effect that the due 
date as noted in the corner of a bill was 

an essential part of the instrument, but the 

opinion of the witness on a questiOQ_ of 
law would be irrelevant. In our opinion, 
therefore, these dates entered by the plaint¬ 
iffs’ clerk in the corner of the bills did not 
become part of the bills which still remained 
as they were drawn payable at so many 

days after Bight. The extraordinary results 
which would follow if the defendants argu¬ 
ment that the bill, if not avoided under the 
stamp laws were cancelled, were to succeed, 
can easily be shown by a simple illustra¬ 
tion “A bill is drawn on A and accepted 
bv him, due on a certain date. On the due 
date A goes to the holder and asks for fur¬ 
ther time; the holder says: ‘You may pay 
in a week.' The bill is cancelled. A is 
released from his liability under his ac¬ 
cept an c 

(1857) 24 L. J. Ex.— 
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whole courao of dealing between merchants 
and Banks would have to be re-considered. 

In our opinion, therefore, the appeal suc¬ 
ceeds and the case must go back to the lower 
Court for trial on the remaining issues. The 
plaintiffs will be entitled to the costs of the 
appeal and the costs in the lower Court on 
these issues. 

A. N. A. Appeal allowed. 

Case remanded* 


PATNA HIGH COURT. 

Letters Patent Appeal No. 34 of 1926. 

October 27,1926. 

Prcseni;—Sir Dawson Miller, Kr., Chief 
Justice, and Mr. Justice Jwala Prasad. 
KALYANDAS ADHIKARY and 
OTHERS—Plaintiffs—Appellants 

versus 

JYOTI LAL PATAR and others— 
Defendants—Respondents. 

Ckota Nagpur Tenancy Act {VI of 1008), ss. 80, 81, 
81,~Record of Rights—Entity of status of occupant as 
mortgagee—Presumption of correctness of entry—Pro¬ 
per particulars to be entered in record, nature of^ 
Burden of proof of showing that particular was not 

^^Any^particulars appearing in the Record of Rights 
which are specified in the order made under s. 80 of 
the Ohota Nagpur Tenancy Act are proper particulars 
to bfl recorded in the record whether they come within 
the different classes mentioned in s. 81 or whether 
they are in addition thereto, [p. 494, col. 1.] 

Though there is not in terms any direction in the 
Act that an occupant holding as a usufructuary mort¬ 
gagee shall be described as such it is usual to find in 
the Record of Rights in Chota Nagpur and in Bengal 
entries of that nature describing the nature of the 
possession of the occupant and under s. 81 of the Act 
particulars of that sort would be perfectly proper 
particulars to enter in the Record of Rights if they are 
specified in the order made under s. 80. ft6id.] 

The ordinary rule with regard to official documents 
such as the Record of Rights being that they must be 
presumed to bo correct until the contrary is shown, 
it must be presumed that the entries made in the 
Record of Rights are those entries and those entries 
only which are required to be made in the order 
passed under s. 80 and if a person wishes to dispute 
the validity of an entry, on the groimd that the par¬ 
ticulars entered were not in fact required the onus 
would be upon him lo produce the order passed under 
s. 80. [p. 494, col. 2.] 

Letters Patent Appeal against a judgment 
of Mr. Justice Adami, dated thelObh March, 
1926, [affirming a decree of the District 
Judge, Manbhum, dated the 20th March, 
1923, reversing that of the Munsif, Purulia, 
dated the 20th November, 1922, 
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Mr. A. iS:. I2oi/, for the Appellants. 

Mr. S. C. Mazumdar for Mr. M. L. 
Bdnnzrjii for the Respondents. 

JUDGMENT. 

MlllePf C. J.— This is an appeal under 
the Letters Patent from a decision of Mr. 
Justice Adami affirming a decree of the 
District Judge. The suit was instituted by 
the plaintiff claiming to redeem from the 
defendant No. 4, Jyoti Lai Patar, certain 
lands in Mouza Ohipida which had been 
mortgaged by the plaintiffs on the 5th 
April, 1903. Although there was some dis¬ 
pute at the trial as to whether these lands 
had ever been in the possession of the 
plaintiffs at all, it is proved beyond all 
dispute and accepted by all the Courts ^at 
the land was settled with the plaintiff or 
his predecessors many years ago by the 
predecessor of the defendant No. 4. Ihe 
defendant No. 4 is the ghatxoal of the land 
in question. The 1 st defendant. Chaitan 
Mahto, is the mortgagee to whom the plaint¬ 
iff mortgaged the land in 1903. T he land 
consisted of two plots and carried a rental 
of Rs. 10. The portion which was mort¬ 
gaged is said to have carried a proportion¬ 
ate rent of Rs. 6. The mortgage was a 
usufructuary mortgage and was redeemable 
upon paying the mortgage-money Ks. »», 
in Jeth of any year. The land accordingly 
might be redeemed upon paying the mort¬ 
gage-money at any time within 60 years 
of the date of the mortgage. What happen¬ 
ed was, according to the plaintiffs case, 

that the plaintiffs' predecessors had advanc¬ 
ed certain money to the grandfather or the 
4th defendant who was at the time tne 
ghatwal of the village and that money was 
re-pay able by certain instalments equivalent 
to the amount of rent of this holding and 
by the year 1309 B. S. if the instalments 
were paid the debt would be discharge*'.. 
The arrangement was that the due 

from the tenant should be set off against 
the amount due to him under the loan to 

ihQ ghatwal. Therefore in l^^f ,,^.5 

became payable to the landlord by i' 
plaintiff for this holding. Im 
however, for some reason oranotnei, to 
have been unable to pay the rent with m 

result that he mortgaged a portion ol Uie 

laud as I have already stated and n\i i 
regard to the balance, the 

would be about Rs. 4 or Us. 
a surrender of that to the landlord, ine 
rent of the mortgaged portion '‘^'dold, oi 
course, be payable by the mortgagee, inere- 


fore the plaintiff would not he liable for 
that rent assuming, of course, that the 
mortgagee paid it. So matters went on 
until the year 1921 when the plaintiff de¬ 
posited the money in Court under s. 83 of 
the Transfer of Property Act and claimed 
possession of the property. He was, however, 
too late in depositing the money and was 
unable to get possession at that time. In 
the following year, however, he again de¬ 
posited the money in Jeth and the money 
being refused he brought the present suit 
to recover the property. 

The main question for determination in 
this suit was whether the plaintiff had 
mortgaged this property to Chaitan Mahto 
and whether Chaitan Mahto had at a sub¬ 
sequent date, that is, in or about the year 
1314, transferred his mortgage interest to 
the defendant. Admittedly the defendant 
was in possession of the property. He 
claimed, however, that he was in possession 
not under any mortgage. In fact he denied 
altogether the mortgage itself and the 
transfer of the mortgage right to him and 
his case was that he and his grandfather 
the previous ghatwal, had been in posses¬ 
sion of this property all along. 

The learned Munsif found the facts in 
favour of the plaintiff and granted him a 
decree for possession of the land in suit. 

On appeal the District Judge, although 
he found that the defendant’s story was 
not true that he had been in possession as 
ghatwal all along, came to the conclusion 
that there was no reliable evidence to sup¬ 
port the view that the defendant was in 
possession as mortgagee, and as he had 
been in possession for more than 12 years 
he had acquired a title against the plaintiff. 
He further found that the plaintiff had ad¬ 
mitted in a previous suit that he had been 
dispossessed from the entire jote by the 
grandfather of the defendant No. 4 in the 
year 1314 and, therefore, that in any case if 
the plaintiff had been dispossessed of his 
property by the defendant’s predecessor, 
then the plaintiff more than 12 years later 
could not sustain a suit for recovery of the 
land. 

The case came on appeal to this Court 
and was decided by Mr. Justice Adami who 
dismissed the appeal. 

The main point which has been argued 
before us is that the learned District Judge 
improperly rejected the evidence of the 
Record of Rights prepared under ss. 80 and 
81 of the Ohota Nagpur Tenancy Act ^ Th^ 
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Record of Rights contains an entry to the 
effect that the defendant was in possession 
of the land in suit as a mortgagee under 
a transfer of the original mortgagee’s rights 
and if that is accepted as evidence in the 
case, then there is a statutory presumption 
of its correctness until it is pmved by evi¬ 
dence to be incorrect; see s. 84, sub s. (3) 
of the Ohota Nagpur Tenancy Act.^ The 
learned District Judge, however, rejected 
this evidence on the ground that the entri-y 
describing the nature of the defendant’s 
possession was not such an entry as was re¬ 
quired to be made in the Record of Rights 
under the provisions of s. 81 and, therefore, 
was something which did not come under 
the provisions of s. 84, sub-s. (3) of the Act. 
Section fcO provides that the Local Govern¬ 
ment may make an order directing that a 
Survey he made and a Record of Rights 
prepared in respect of the lands in any 
local area, estate or tenure or part thereof 
and the manner of preparing the record is 
prescribed in the Act. Section 81 provides 
that where an order is made under s. 80 
the particulars to be recorded shall be 
specified in the order and may include 
either without or iu addition to other par¬ 
ticulars some or all of the following, namely, 
(then follow) a number of matters which 
may be set out in the Record of Rights. The 
first of these is the name of each tenant or 
occupant. There is not in terms any direc¬ 
tion that an occupant holding as a usu¬ 
fructuary mortgagee shall be described as 
such, but it is certainly usual to find in the 
Record of Rights in Chota Nagpur and^ in 
Bengal entries of that nature describing 
the nature of the possession of the occupant, 
and as 1 read s. 81 particulars of that sorb 
would be perfectly proper particulars to 
enter in the Record of Rights if they were 
'specTfie'cl in the order made under s. 80, for 
8 81 provides that the particulars to be 
recorded shall be specified in the order and 
they may include either without or m addi¬ 
tion to otherparticularssome orall of the fol¬ 
lowing. namely, those set out which I have 
already referred to in the Utter part of the 
section. It is clear, therefore, that any 
particulars appearing in the- Record of 
Rights which are specified in the order made 
under s. 80 are proper particulars to he 
recorded in the record whether they come 
within the dilferent classes mentioned m 
B 81 or whether they are in addition there¬ 
to The learned District Judge (and the 
pa'me view was taken by Mr. Justice 


Ad ami) considered that no presumption of 
correctness attached to this entry under 
8. 84 of the Chota Nagpur Tenancy, Act, 
because the entry was not one of the par¬ 
ticulars for the recording of which sanction 
is given by s. 81 of the Act. He further 
pointed out that the entry itself was in¬ 
correct in one particular, namely, that it 
gave the rent of the land as Rs. 10 whereas 
it should be Rs. 8. Assuming for a mo¬ 
ment that the entry of Rs. 10 was incor¬ 
rect, although it was in fact apparently the 
amount of the rent payable for the whole 
holding, still this does not appear to me to 
have any bearing on the present question, 
namely, whether the defendant was hold¬ 
ing the land as mortgagee or in some other 
capacity. It may well be that the rent of 
this particular land ought to have been de¬ 
scribed as Rs.b and by some mistake the 
rent of the whole holding, namely, Rs. 10 
was put in, but that does not seem to 
me to detract in any way from the value of 
the remaining part of the entry. It is said 
that as the order made under a. 80 speci¬ 
fying the particulars that shall be recorded 
has not been produced by the plaintiff it 
cannot be said that the particulars relied 
upon by him are such as were contained in 
the order and, therefore, the statutory pre¬ 
sumption referred to in s. 84 cannot apply. 
I cannot take this view. The ordinary rule 
is, with regard to official documents of this 
nature, that they must be presumed to be 
correct until the contrary is shown, that is 
to say, it must be presumed that the entries 
made in the Record of Rights were those 
entries and those entries only which are 
required to be made in the order passed 
under s. 80, and had the defendant wished 
to dispute the validity of the entry, then I 
think the onus would be on him to produce 
the order passed under s. 80 to show that 
these particulars were not in fact required. 
It seems to me, therefore, that the learned 
District Judge shut out a most valuable 
and cogent part of the evidence in favour 
of the plaintiff. Taking this view it seems 
to me that there are two courses open to us, 
either we may send the case back to the 
District Judge to consider again the evi¬ 
dence in the light of this entry in the Re¬ 
cord of Rights which carries with it a 
statutory presumption as to its correctness 
until it is proved by evidence to be incor¬ 
rect. On the other hand, we may look into 
the evidence which is before us and is very 

short and consider whether there is in fac( 

* 
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on the record in this case any evidence at 
all which may be taken as rebutting the 
presumption arising from the Record of 
Rights. We have looked at the evidence 
and we have asked the learned Vakil for 
the respondents to point to any evidence 
which could be taken as rebutting the evi¬ 
dence of the Record of Rights, but he has 
been unable to do so and we ourselves have 
been unable to find any such evidence on 
the record. In the circumstances, therefore, 
I think it would be simply a waste of time 
to send the case back for further considera¬ 
tion of this point. The Record of Rights, 
in the absence of any rebutting evidence, 
must be taken as conclusive of the status 
of the defendant, that is to say, that he was 
holding this land not as a proprietor in his 
capacity of ghatwal but as a mortgagee. 

The only other point which was raised 
in appeal on behalf of the respondent was 
that it was said that the plaintiff had him¬ 
self surrendered to the ghatwal not only 
that part of the property which had been 
mortgaged but also at some subsequent date 
the remaining portion of his holding which 
had not been mortgaged, and if this were 
so, then, of course, he could not seek to 
recover back the property which he had 
surrendered. It was not put exactly in 
that form by the learned District Judge 
but it was, I think, put in that form by Mr. 
Justice Adami when the case came up 
before him in second appeal, and I may 
say that having looked at the evidence 
given by the plaintiff in the present suit 
and in the deposition given by him in the 
previous suit there has been some mis¬ 
apprehension as to what the witness actual¬ 
ly said. I cannot find in either of these 
depositions that he ever said that he sur¬ 
rendered to the defendant any portion of 
the land except that which, in fact, had not 
been mortgaged. It is true that in one 

place he does say that he was dispossessed 
of the remaining portion of the land, that 
la to say, the mortgaged part, by the de¬ 
fendant. His evidence was, no doubt, given 
in Bengali and what the terms he used 
exactly were and which were traaslated as 
being dispossessed of the remaining land it 
is not possible now to ascertain, but it is 
perfectly clear to my mind, taking his evi¬ 
dence altogether, both that which he gave 
on the previous occasion and that which 
he gave on this occasion that what he 
meant was that it was in the year 1J14 B. S. 
that the defendant got possession of the 


remaining land and although the date is 
given differently in different places that 
was the date given in one place by the 
plaintiff as that on which the mortgage 
right was transferred to the defendant by 
the original mortgagee Ohaitan Mahto, 
Moreover, it is very difficult to see how the 
plaintiff could be dispossessed of the mort¬ 
gaged land of which he was not in posses¬ 
sion and, in fact, was, not entitled to be in 
possession at that time, and I have no doubt 
whatever that what the witness meant was 
that it was on that occasion that the de¬ 
fendant got possession of this mortgaged 
land. Therefore, it seems to me that the 
second point of dispossession or surrender, 
whichever way you look at it, is not made 
out on behalf of the defendant. For these 
reasons it seems to me that the decision of 
the learned Judge of this Court and of the 
District Judge must be set aside and the 
appeal allowed with costs here and iu all 
the Courts below and the decree of the 
Munsif should be restored. 

Jwala Prasad, J,—I agree. 

A. N. A. Appeal allowed. 


Uriginal 


No. 114 OF 1925. 

February 17, 1926. 

Present :—Sir Norman Macleod, Kt., Chief 
Justice, and Mr. Justice Coyajee. 

P. S. RAMAN CJACHARY-Appellant-- 

Applicant 

VCTSXLS 

POHOOMAL BROS,—PL.UNT1FPS— 

Klspondents. 

C.J\ C. (Aor r of lOOS), 0. XXX, rr. 2, i 
0. XKXVII. r. 2~-Su.it a<jaiust firm—Service. ' oi 
partner -Party served denying partnership—Proceduri 
— Issues—Siimmai'y suit on negotiable against firm 

procelure relatinj to—Partnership—Dissolution- 

Burden of proof. 

Wliere a person who Ins been served with sum 
monsasa partner inters .appearance under protes 
denying he is a partner, the appearance hasnothinj 
to dowitlitho merits ol the case but only with th 
liuestion whether the summons has been nronf.rl\ 
served according t. the rules. Its effect is mere 
to nullify the service altogether as rea-ard« ti* 

defendant linn The plaintiff may then disfe-ard th! 
appiaranca under protest and proceed again In hi 
endeavours to serve the summons in accordanerwiti 
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the provisions of r. 3. If he succeeds in doing this 
and obtains judgment against the firm he may apply 
under 0. XXI, r. 50, for leave to issue execution 
against the person uho had appeared under protest, 
when, if the liability is still disputed, the Coiyt may 
order the liability * of such person to be tried and 
determined in any manner in which any issue in a 
suit may be tried and determined. Or, the plaintiff 
may wish to challenge at once the denial of the person 
served as a partner that he was a partner. If so, he 
should take out a summons to strike out the appear¬ 
ance entered on the ground that the parky appearing 
is a partner in the firm sued or was a partner at the 
time the cause of action accrued, or, in the alterna¬ 
tive, to strike out of such appearance the denial of 
partnership. An order may then be made directing 
an issue to be tried to determine the question of part¬ 
nership. [p. 497, col. 2.] i, Au ^ 

The only question m such cases bemg whether a 

person has been properly served as partner of the 
defendant firm, the question whether he has held 
himself out as a partner can never arise as that ques¬ 
tion relates to the liability of a person who in fact is 
not a iiartncr. [ibid.] 

A defendant entering appearance under such a 
protest in a suit filed under 0. XXXVII, C. P. C., is 
not entitled to ask for the trial of an issue whether 
he is a partner, [p. 498, col. l.J 

Where a partnership has come into existence for a 
fixed period with a clause enabling one partner to 
dissolve by giving six months' notice to the other, any 
other method of dissolution by agreement between 
the parties must be strictly proved, [p. 499, col. 2.] 

Appeal from the judgment and decree 
of Mr. Justice Mirza. 

Mr. Kanga, Advocate-General (with him 
Mr. Colt7na7i), for the Applicant. 

Mr. B. J. De6*ai, (with him Sir Thomas 

Stra7ignian)t for the Respondents. 


JUDGMENT- 

Macleod, C. J-The plaiatiffs filed 
this suit against Messrs. Gharry and Gharry, 
a firm, to recover the sum of Rs. 2,500 with 

interest thereon said to be Pf r 

missory note dated November 1923, which 
had matured on January 10, 1924. Under 
the provisions of 0, XXXVH. r. 2, a sum¬ 
mons was issued iu accordance w‘th form 
No. 4 of Appendix to the First Schedule 

*^^Thereupon one P. S. Ramanujachary ap¬ 
plied for an order that leave 
granted to him to appear and defend the 
suit, or. in the alternative, to appear and 
defend the suit to the extent that he was 

not a partner at any time 

suit and was not liable for the plaintiffs 
claim. In his affidavit m sappor o he 
summons the applicant alleged that the 
narmershio between himself and 1. a. 
Varadachary ia the firm of Charry and 
Oharrv was dissolved by mutual consent so 

far back as April 18, 1923t 


The following order was made by the 
Chamber Judge on March 20,1924, on the 
summons, after hearing the parties and 
reading numerous affidavits: — 

“1 do order that the applicant be and is 
hereby given leave to appear and to con¬ 
tend that he was notfa partner in the firm of 
defendants at any time material to that suit 
and I do further order that the said issue 
be tried in Court on June 24,1924." 

For some reason not known to us it was 
not until September 21, 1925, that the 
case came on before Mr. Justice Mirza for 
trial of the issue. A question was first argued 
regarding the effect of the order of March 
20, 1924. Mr. Coltman for the applicant 
contended that the only issue the Court 
was competent to try was whether -the 
applicant was or was not a partner at the 
date of the hundi in suit. The learned 
Judge ruled that, although that might he 
regarded as the issue before him, it should 
be open to the plaintiff to contend that in 

case the applicant was not a partner at the 

date of the hu7idi he held himself out to be 
such and was hence liable to the plaintiffs. 
He further ruled that it should be open 
to the plaintiffs to contend that the appli¬ 
cant should be held liable for the amount 
of the hundi on the ground that the amount 
had gone towards payment of a liability 
incurred while the partnership was in sub¬ 
sistence and the plaintiffs were entitled on 
the principle of subrogation to stand in 
the shoes of the creditors of the partner¬ 
ship who were paid off by means of the 
amount so borrowed. The Judge further 
remarked that the procedure adopted by 
the order of March 20,1924, was defective 
inasmuch as the issue was the only issue 
in the case and it should have been tried 
at the hearing of the suit and not as a 
preliminary issue. But he failed to observe 
that as yet no leave had been obtained 
to defend the suit. Thereupon he allowed 
the trial of the issue to proceed upon three 
grounds: (1) that the applicant was a 
partner at the date of the hu7idi, (2) that 
if not he was liable as having held him¬ 
self out to be such, and (3) the applicant was 
liable to the plaintiffs in respect of the 
debt on the principle of subrogation. The 
last point was abandoned early in the trial 

by plaintiffs’ Counsel. 

On the evidence recorded the Judge 
held that the partnership was in existence 
at the date when its credit was pledged 
by means of Ex. Oi the hxitidi iu suit 
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of November 2,1923. It was, therefore, not 
necessary to consider whether the appli¬ 
cant had held himself out as a partner. 
Still the question was considered at some 
length and the Judge expressed the opinion 
that at the date of the hundi the applicant 
was not in the position of a dormant partner 
and that he had held himself out as a 
partner of the firm. 

The applicant has appealed. 

As, .with all due respect to the learned 
Judge, there has been a failure to appre¬ 
ciate the provisions of O. XXX with regard 
to suits filed against partners in the name 
of the firm and the complications which 
result when such a suit is also filed under 
ths provisions of O. XXXVll, it becomes 
necessary, in the first instance, to set out 
clearly what is the procedure prescribed by 
those orders and explain how effect is to 
be given to it. 

By r. 1 of O. XXX “Any two or more per¬ 
sons claiming or being liable as partners 
and carrying on business in British India 
may sue or be sued in the name of the firm 
(if any) of which such persons were partners 
at the time of the accruing of the cause of 
action.” 

Rule 3 prescribes that “ Where persons 
are sued as partners in the name of their 
firm, the summons shall be served either— 

(cl) upon any one or more of the partners, 
or 

(6) at the principal place at which the 
partnership business is carried on within 
British India upon any person having, at 
the time of service, the control or manage¬ 
ment of the partnership business there, 

as the Court may direct; and such 
service shall be deemed good service upon 
the firm so sued, whether all or any of the 
partners are within or witliout British 
India.” 

In this case the summons was served 
upon the applicant as a partner. 

By r. 6 “Where persons are sued as 
partners in the name of their firm, they 
shall appear individually in their own 
names, but all subsequent proceedings 
shall, nevertheless, continue iii the name 
of the firm." 

By r. 8 “Any person served with sum¬ 
mons as a partner under r. may appear 
under protest, denying tliat he is a partner, 
but such appearance shall not preclude 
the plaintiff from otherwise serving a 
summons on the firm and obtaining a 
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decree against the firm in default of appear" 
ance where no partner has appeared." 

What is the true legal position when 
a person who has been served with a sum¬ 
mons as a partner enters an appearance 
under protest denying he is a partner, 
has not clearly been understood in this 
case. Such an appearance has nothing to 
do with the merits of the case, but only 
with the question whether the summons 
has been properly served according to the 
rules. Its effect is merely to nullify the 
service altogether as regards the defendant 
firm. The plaintiff may then disregard 
the appearance under protest and proceed 
again in his endeavours to serve the sum¬ 
mons in accordance with the provisions 
of r. 3. If he succeeds in doing this and 
obtains judgment against the firm he 
may apply under 0. XXI, r. 50, for leave to 
issue execution against the person who had 
appeared under protest, when if the liability 
is still disputed, the Court may order the 
liability of such person to be tried and 
determined in any manner in which any 
issue in a suit may be tried and determined. 
Or the plaintiff may wish to challenge at 
once the denial of the person served as a 
partner that he was a partner. If so, he 
should take out a summons to strike out the 
appearance entered on the ground that the 
party appearing is a partner in the firm sued 
or was a partner at the time the cause of 
action accrued, or, in the alternative, to 
strike out of such appearance the denial 
of .partnership. An order may then be 
made directing an issue to be tried to 
determine the question of partnership. 

It is to be noted that in such a case the 
only question depending on the determina¬ 
tion of the issue is whether the summons has 
been duly served or not under r. 3. If it 
has, then the trial of the suit can proceed. 
If it has not, the plaintiff must proceed to 
serve the summons afresh. It should be 
obvious, then, that when the only issue for 
the determination of the Court is whether 
a psrson has been properly served as a 
partner of the defendant firm, the question 
whether he has held himself out as a part¬ 
ner can never arise, as that question re¬ 
lates to the liability of a person who in 
fact is not a partner, so that service on 
such a person cannot be good service on a 
firm under r. 3. A difficulty, however 
arises where a suit is filed against a firm 
under the provisioaa of O. XXXVII which 
differ from the provisions in the rules of 
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iihe Supreme Court relating to summaiy 
suits. Such suits in England are institut¬ 
ed by means of a specially endorsed ■writ 
under O III, r. 6 and after the writ has 
been issued the plaintiff can take out a 
summons for judgment under 0. XIV. 
The defendant can then ask for leave to 
defend. Under O. XXXVII, r. 2. C P. C., 
the defendant cannot even appear without 
leave’, and it would seem that the words 
“appear or” in O. XXXVIT. r. 2 (2) are 
unnecessary and might well be omitted. 

In England, an appearance under pro¬ 
test entered by a person served as a part¬ 
ner is not sufficient to ground proceedings 
under 0. XIV, and this further empha¬ 
sises the fact that such an appearance mere¬ 
ly opens up the question whether the 
summons has been properly served and 
has nothiug to do with the questions which 
will arise at the trial of the action. 

When the applicant took out the sum¬ 
mons in this case, it was probably neces¬ 
sary for him to apply for leave under 
0. XXXVII, r. 2, before his appearance 
under piolest could be filed, and that could 
be the only question for the Judge to 
decide. Tl'e plaintiff might have allowed 
the appeaiance to be filed and then dis¬ 
regarded it as I have already pointed out, 
nr he might have asked the Judge to direct 
the trial of an issue as to whether the 
aptilicaiit was or was not a partner at the 
time the cause of action accrued. If that 
issue were decided against him, there would 
be no good service against the firm. If he 
succeeded, then the summons would have 
been properly served and it would be only 
after that question had been settled, that 
it would be possible to consider the ques¬ 
tion whether leave to defend should be 
granted. In any event the defendant enter¬ 
ing an appearance under protest could not 
be entitled to ask for the trial of an issue 
whether he was a partner. It does not 
appear from the record in what circum¬ 
stances the order of March 20,1924 came 
to be made, whether the plainlifi was 
told that he had an option to disregard 
the denial of partnership by the applicant, 
or whether he asked the Court to diiect the 
trial of the issue, but the order as it stands 
could only relate to the question of the 
service of the summons on the defendant 
linn and it is on that footing that I am 
dealing with this appeal. It would appear 
from the iudgment before us that another 
surnmary suit No. 483 of 1924 was filed 


against the firm of Gharry and Gharry in 
which, on a similar application by the pre¬ 
sent applicant, a similar order was made 
in Chambers directing the trial of an issue 
whether or not the applicant was a partner 
in the firm of Gharry and Gharry at the 
time the cause of action in that suit accrued 
and Mulla, J., trying the issue held that 
the partnership was dissolved on May 21, 
1923. The learned Judge also considered 
another issue, wrongly as 1 have already 
pointed out, whether there was a holding 
out by the applicant after that date. It is 
now possible to deal with the question 
w'hether the applicant was a partner in 
Gharry and Chany on the 2nd November, 
1923, the date of the hvndi in suit. 

The applicant and Varadachary entered 
into partnership on February 27. 1922, The 
partnership deed is Ex. E. The partner¬ 
ship was to continue for a period of five 
years unless it w’as determined by six 
calendar months, notice to be given by 
one partner to the other. Disputes arose 
between the partners regarding the condimt 
of the business, and on April 10, 1923, the 
applicant wrote to Varadachary a letter 
which concluded:— 

“Under these circumstances please take 
formal notice not to do any more fresh 
business under the signature of Gharry 
and Chany until the present misunder¬ 
standings are cleared and until I again 
i'give my consent to proceed with the normal 
business." 

Varadachary replied on April 18 by a 
letter in which he said :— 

“I have taken notice of your wdshee and 
no business will be done in the name of 
Chany and Gharry from to-day. 1 shall 
attend to the winding up of eveiything 
and then if approved we shall think of 
continuing the business," 

Then, after referring to the accounts 
which were not yet made up, he stated 
that he was willing to pay the applicant 
in full the amount he had paid and release 
him from the deed of partnership, indemni¬ 
fying him from all claims in respect of 
contracts still pending. The applicant re¬ 
plied on April 25, 19^23, noting that Va¬ 
radachary agreed not to do any fresh 
business and reserving to himself the option 
of going out of the partnership on being 
paid all amounts due to him as revealed 
by the accounts up to April 18, 1923. 
When the applicant received the amounts 
he wrote on May 14 that he had decided • 
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to accept the offer of April 18, aad with¬ 
draw from the partaerahip on being paid 
Ra. 13,628-6 3 standing to his credit in the 
books and on being given an iniemnity 
dgaiQst all contracts then pending. 

Varadachary replied on May2l' that he 
was willing to pay whatever shown hy tbe 
accounts and not the sum of Rs. 13,6 .'6 6 3. 

The applicant replied on May 27, as¬ 
serting that he had accepted the terms of 
settlemant suggested by Varadachary in 
his letter of April 18, practically in his 
own woris by the letter of May 14, up to 
which time the terms of settlement had 

neither been withdrawn nor in any detail 
amended. 

Thereafter there was no business corres¬ 
pondence between the parties except a 
letter by the applicant of June 12, 1923, 
stating that Varadachary had sent no re¬ 
ply to his letter of May 27, regarding a 
settlement out of the partnership and add¬ 
ing without prejudice to the writer's 
claims aud contentions that he had asked 
l^ergusson and Co., to scrutinise the ac¬ 
counts and vouchers on his behalf. Oi 
December 22, 1923, a deed of dissolution 
was drawn up reciting that the partner¬ 
ship had been dissolved from April 18 

1923. 

It was strenuously contended that the 

two hundies drawn by Varadachary on 

April 20, 1923, which he signed as fol¬ 
lows : — 

“T. J. Varadachary, 

Proprietor, Gharry & Gharry” 
that there had been a dissolution 
of the partnership on April 18, but it is 
quite clear, on the applicant’s own show- 
that at the highest there was inexist- 
encs, on April 20, only an offer by Vara- 
aacnary which was not accepted by him 
oefore May 14. The question whether the 
arm could be liable on the hundies so drawn 
y Varadachary would be entirely irrele- 

present issue. 

1 he partnership having come into exist- 
for a fixed period with a cliuse 
Qabiing one partner to dissolve by giving 
“months’ notice to the other, it is clear 
nat any other method of dissolution by 

between the partners must be 

rictly proved. If the applicant had said 
n ms letter of April 25, ”1 shall wait nn- 

ills Tu accounts before deciding 

nether to accept your olTer of April 18,” 

Jf** **0 pay the 12,000 odd which had been 
uvanced by the applicant to the partner- 
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ship, it might be said that the applicant 
was entitled to decide finally to accept the 
Ouer if it had not been previously with¬ 
drawn, but it is contended that the appli- 
cant, instead of keeping Varadachary’s 
open, made a counter-offer stating 
that when the accounts arrived he would 
decide whether he would go out on being 
pai<^ not the 12,000 odd, but what would 
be due to him as revealed by the accounts, 
which meant due to him on accountofhis 
share m the partnership. The learned 
Judge says that the applicant, when he 
received the accounts from Varadachary 
after he wrote on April 25, discovered that 
he was indebted to the extent of Rs 2 5u0 
before he wrote his letter of May 14 but 
1 cannot discover anything in the record 
which would show that the applicant knew 
what was the loss incurred until he re- 
ceived Messrs. Fergusaon & Go.’s report 

ot July 12. In cross-examination he said 
(page 57):— 

. Jane Fergusson and Go, were ap¬ 
pointed to examine the accounts. There 
was Rs. 65,900 outstanding bills. I knew 
this from the report for the first time " 
it IS extremely difficult, therefore, to say 
what IS the proper construction to put on 
the applicant’s letter of April 25. It has 
been construed already by two Judges in 
two different ways and there is much to 
be said in favour of both views. 

The conclusion I have come to is that 
since the onus lies on the applicant to 
prove that he ceased to be a partner long 
before the hundi in suit was passed he 
must prove unequivocally that the part- 
nersbip which, according to the terms of 

the deed, was still in existence, had deter- 

mined by agreement between the parties 
and if the documents on which he relies 
to prove that agreement can with equal 
justification be read as having two different 
meanings then the applicant has failed to 
satisfy the onus which lay upon him The 
result IS that the service on the applicant 
was good service on the firm and the tn 
peal must be dismissed with costs 
Coyajee, J.—1 agree. 


A. N. A« 


Appeal dismissed 
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OUDH CHIEF COURT. 

Second Civil Appeal No. 206 of 1925. 

August 24, 1926. 

Present;—Mr. Justice Hasan and 
Mr. Justice Raza. 

CHINTA RAM and others—Defendants— 

Appellants 

versus 

RAM SAMUJH and others—Plaintiffs— 

Respondents. 

Hindu Law — Settlement, construction of — Widow's 
estate—Vested remainder—Compromise giiing life-es¬ 
tate to widow and vested remainder to next reversions', 
validity of. 

A deed of settlement provided as follows: "B 
(a Hindu widow) shall so long as she lives be the 
malik in possession of her 5 pies 5 kirants share and 
after B's death M( generation after generation, in the 
character of the owner of the aforesaid share shall 
be in possession and occupation of it.. B shall at no 
time have power to make a transfer of any kind:” 

Held, (1) that the document did not merely create 
a widow’s and a reversioner’s interest in the pro¬ 
perly, but conferred a life-estate on B and a vetted 
remainder on .1/; and that the interest acquired by 1/ 
under the deed could be validly sold in execution of 
a decree against him; and [p. 501, col. 1.1 
(2) that the settlement was not invalid in law. 
[p. 501, col. 2.J 

Ramsumarn P7'asad v. Skyam Kumari (1) and .1/ata 
Prasad v. Nageshar Sahai (2), relied on. 

Appeal against a decree of the Addi-: 
tional District Judge, Gonda, dated the 
9th January, 1925, reversing that of the 
Subordinate Judge, Gonda, dated the 30tli 
November, 1921. 

Mr. M. IVasiw (for Mr. B. N. Srivastava), 
for the Appellants. 

Mr. A. P. Sen, for the Respondents. 

JUDGMENT.— This is the defend¬ 
ants’ appeal from the decree of the Addi¬ 
tional District Judge of Gonda, dated the 
9th of January, 1925 , reversing the decree 
of the Subordinate Judge of the same 
])lace dated the 30th of November, 1921. 
The Court of first instance dismissed the 
plaintiffs’ suit but on appeal by the plaint¬ 
iffs the learned Additional District Judge 
has decreed it. 

The point for decision in second appeal 
before us is a short one. The facts now ad¬ 
mitted are are follows:— 

Kalidat and Mangal were two separated 
brothers. A 5-pie8 5-kirants share in vil¬ 
lage Narainpur muafi, pura Bednagar, par- 
ga 7 ia and District Gonda, now in suit was 
owned by Kalidat. On his death in lb95 
Kalidat left surviving him his widow, 
Ulusammat Bhagwandei and also his bro¬ 
ther, Mangal. Kalidat had no child. Man¬ 
gal died about six years and Musammat 


Bhagwandei about 2|-years before the in¬ 
stitution of the suit, out of which this ap¬ 
peal arises. The suit was filed on the 13th 
of August, 1920. 

On the death of Kalidat Musammat 
Bhagwandei, his widow, obtained an order 
of the entry of her name in place of her 
deceased husband in the revenue registers. 
In January, 1899, Mangal brought a suit 
against Musammat Bhagwandei claiming 
title to and recovery of possession of the 
property in suit on the basis of an oral 
Will made in his favour by his brother, 
Kalidat. The litigation ended in a settle¬ 
ment between Mangal and Musammat 
Bhagwandei dated the 4lh of April, 1899, 
(Ex. A2). 

It appears that one Rani Ritraj Kuar 
had a simple money'deeree against Mangal 
in execution of which she put the S pies 
5 kivants share now in suit to sale and it 
was purchased by the predecessor-in-interest 
of the appellants on the 20th of October, 
1910. The plaintiff Badri Narain, son of 
Mangal, claims in the present suit the 
recovery of the aforesaid share from the 
hands of the representatives of the pur¬ 
chaser on the alleged title that the share 
became vested in him in the right of a 
reversioner to the estate of Kalidat on the 
death of his widow, Musammat Bhagwan¬ 
dei. The simple point, on which the de¬ 
cision of the case turns, is the nature of 
the interest which Mangal acquired in the 
property in suit by virtue of the settlement 
of the 4th of April, 1899. 

If he acquired a spes successionis of a 
Hindu reversioner contingent on his sur¬ 
viving Kalidat’s widow then it is clear 
that the plaintiff must succeed. If, on the 
other hand, the effect of the settlement 
was to confer on him an estate of fee 
simple in preesenti and the creation of 
such an interest was valid in law the 
plaintiff’s claim must fail. We will now 
give translation of the Important portions 
of the compromise of the 4th of April, 
1899;— 

“The defendant (that is, Musammat Bhag¬ 
wandei) shall so long as she lives be the 
malik in possession of her 5-pies 5-kiranis 
share and after the death of the defend¬ 
ant, the plaintiff (that is Mangal) genera¬ 
tion after geu eration in the character of 
the owner of the aforesaid share shall be 
in possession and occupation of it. And 
so long as the defendant continues to live 
with the plaintiff she shall not be entitled 
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to receive the profits of the share. The 
plaiatiff shall be ia possessioa of the said 
share and shall appropriate the profits 
thereof and in the event of the defendant 
separating from the plaintiff for any cause 
she shall take the net profits of the afore- 
mantioned share from the plaintiff. And 
the defendant shall at no time have power 
to make a transfer of any kind." 

The construction, which we place on 
the language of this document, is that it 
was not the intention of the parties to 
create merely a widow’s and reversioner’s 
interest in the property in suit according 
to the rule of the Mitakshara but that 
their intention was that the widow shall 
have particular estate, in this case a life- 
estate and that the remainder of the estate 
shall vest absolutely in Mangal and his 
heirs. It follows that the vested remainder 
which Mangal acquired under this com¬ 
promise was validly sold in execution of 
the decree mentioned above as against him. 

It now remains to consider the argu¬ 
ment on behalf of the plaintiffa-respond- 
ents that an absolute interest in the re¬ 
mainder could not be created in favour 
of Mangal to the prejudice of the ulti¬ 
mate reversioner who may be alive when 
the reversion opened on the death of the 
widow. We are unable to accept this 
argument. In the first place, under the 
terms of the settlement there was no 
widow’s estate left in Musammat Bhag- 
wandei. As such she would have had 
power of alienation for her lifetime and 
of an absolute alienation is case of neces¬ 
sity, Of this power she was deprived by 
the settlement. By virtue of the settle¬ 
ment she obtained a particular estate of a 
peculiar nature, that is a life-estate with 
no power of alienation whatsoever. Fur¬ 
ther, the settlement disposes of the re¬ 
mainder of the estate after the particular 
estate created in favour of the widow. 
We find nothing in law to prevent such 
a settlement as the present from coming 
into operation. Mangal’s claim vvas for 
immediate possession of Kalidat's estate 
on the basis of an alleged Will. If the 
claim had succeeded the widow would 
have had nothing left to her. In these cir¬ 
cumstances we think that the settlement 
was reasonable and prudent. We are also 
of opinion that it was for the interest of 
the estate. The immediate estate in its 
entirety was represented by the widow 
and the impending danger to that estate 
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was that the widow might have been en¬ 
tirely displaced in the event of Mangal’s 
success in his claim. The reversionary 
estate in Mangal which had the character 
of a mere spes suceessionis was converted 
into an absolute estate in remainder. The 
case before us is fully covered by the 
principle of the decision of their Lord- 
ships of the Privy Council in the case of 
Eamsumran Prasad v. Shyam Kumari (1), 
Another decision of the same tribunal is 
to be found in Mata Prasad v. Nageshar 
Sakai (2), read with Nageshar Sakai v, 
Mata Prasad (3) in which a compromise 
between a widow and the presumptive 
reversioner creating a life-interest in the 
latter was upheld as a valid family settle¬ 
ment. 

In view of our decision recorded above 
the appeal succeeds and it is, therefore, 
not necessary to decide other points raised 
on behalf of the appellants by their learn¬ 
ed Counsel. 

We accordingly allow this appeal, set 
aside the decree of the lower Appellate 
Court aud restore the decree of the Court 
of first instance with costs in all the three 
Courts. 

A. N. A. Appeal allowed. 

(1) 69 Ind. Oas. 71; 491. A. .342; A. I. R. 1922 P 
C. 356: 31 M. L. T. 200; S P. L. T. 749; 1 Pat. 74!- 16 
L. W. 956; 21 A. L. J. 18; 9 O. & A. L. R. 175; 27 C 
AV. N. 269; 37 C. L. J. 356; 44 M. L. J. 751; 25 Bom. 
L. R. 634 (P. C). 

(2) 91 lad. Cas. 370; 3 O. W. N. 1; 52 I. A. 398* 
47 A. 8S3: 13 0. L. J. 19; A. I. K. 1925 P, C 272- 
L. R. 6 A. (P. C.) 195; 28 0 . 0. 352; 24 A. L J 1- 
43 C. L.J. 51; (1926) M. W. N. 83; 50 M. L. J ‘ 18- 
30 O. W. N. 626; 28 Bom. L. R. 1110 (P. 0.). 

(3) 69 Ind. Cas. 730; 9 0. L. J. 235; 25 6. 0 189- 
A. I. R. 1922 Oudh 236. 


PATNA HIGH COURT. 

Appeal from Original Order No 44 

OF 1926. 

November 2, 1926. 

Present: ^Mr. Justice Ross and Mr 
Justice Kulwant Sahav 

GFUNESHWAR SINGH-Jodoment- 

Debtor—Appellant 
versus 

THAN MAL and another—Decreb- 
r- -t f —Respondents 

Application for execution agaiJt 



502 


OHANE8BWAR SINGH V. THAN MAL. 


tentative, whether 'in accordance with law'-'Step-in- 
aid' of execution. 

An application for execution of a decree made 
against a wrong person, under the bona fide belief 
that that person was the real legal representative of 
the judgment-debtor, is an application in accordance 
with law within the meaning of Art. 182 of Sch. 1 to 
the Limitation Act. In any event, it is clearly an 
application to take a step in-aid of execution of 
the decree and would give a fresh start to the period 
of limitation, [p. £02, col. 2.] 

Balkisken Das v. Bedmati Koer (3), Bipin Behari 
' J/itfer V. Bibi Zohra (4) and Manoi’ath Das v. Ambica 
Kanta Bose (5), followed. 

Jnanendranath Basuv.Nihalo Bibi {2), dissented 
from. 

Appeal from an order of the Subordinate 
Judge. Darbhanga, dated the 21st Novem¬ 
ber, 1925. 

Messrs. L. K. Jha and K P. Sukul, for 
the Appellant. 

Messrs. N. C. Sinha and Hasan Jan, for 
the Respondents. 
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Council in Ekradeshtoar Singh v. Janesk~ 
wari Bahuasin (1). 

The learned Subordinate Judge has held 
that tiie previous application against the 
widow would save limitation, and he has 
disallowed the objection of the judgment- 
debtor. In this appeal by the judgment- 
debtor it is contended that the first ap¬ 
plication for execution against the widow 
was not an application in accordance with 
law and, therefore, could not save the 
present execution from the bar of limitation. 
It is contended that the first application 
was made against a person who did notre- 
present the estate of the deceased judg¬ 
ment-debtor, Bhaveshwar Singh, and, there¬ 
fore, that was not an application in accord¬ 
ance with law. 

It is true that the widow did not inherit 
the estate of Bhaveshwar Singh which was 
a hahuana property; but it has been found 


JUDGMENT. 

Kulwant Sahay, J.— On the 6th of 
March, 1918, the respondents-decree-holdera 
obtained a decree for money against 
Bhaveshwar Singh. Bhaveshwar Singh died, 
and on the IGth of February, 1921,an applica¬ 
tion was made for execution of the decree 
against his widow, Musammat Jageshwari 
Bahuasin. Some properties belonging to the 
estate of Bhaveshwar Singh were sold and 
purchased by the decree*holders on the 17th 
of August, 1921. The sale was confirmed 
and possession was delivered to the decree- 
holders, auction-purchasers, in February 
1922. The decree, however, was not satisfied 
by the sale, and fresh execution was taken 
out on the 2nd of May, 1924, against the 
widow and against Laliteshwar Singh, the 
father of the present appellant Ghaneshwar 
Singh. This application was dismissed and 
nothing was realized. The present execu¬ 
tion was taken out on the 23rd of Decem¬ 
ber, 1924, against the widow, Musammat 
Jageshwari Bahuasin, and against Babu 
Ghaneshwar Singh, the sonof Babu Lalitesh¬ 
war Singh who was dead. Objection was 
taken to the execution on behalf of Babu 
Ghaneshwar Singh to the effect that so far 
as he was concerned the execution was 
barred by limitation. The reason wliy 
Glianeshwar Singh was brought on the 


that the widow was in possession, and the 
brother and nephew of Bhaveshwar Singh, 
who were separate from him, were not in 
possession. Some property was sold and pos¬ 
session given to the decree-holder, auction- 
purchaser, without any objection. The 
learned Subordinate Judge was of opinion 
that the first execution was brought against 
a wrong person under a hona fide, mistake 
and the application was one in accordance 
with law, within the meaning of Art. 182 of 
the First Schedule to the Indian Limitation 
Act, On behalf of the appellant reliance 
is placed upon the decision in Jnanevdra~ 
natk Basu v. Nihalo Bibi (2). That decision, 
no doubt, supports the appellant’s con¬ 
tention; but the Calcutta High Court as 
well as the Madras High Court have taken 
a different view. In Balkisken Das v. 
Bedmati Koer (3) it was held that an appli¬ 
cation made against a wrong person under 
a hona fide belief that that person was the 
legal representative of the deceased judg¬ 
ment-debtor was a good application, and 
even if it could not properly be regarded 
as an application under s. 234 of the old 
C. P. C., by reason of mistake, it would still 
be an application to take a step-in aid 
of execution. In that case there was a 
reasonable doubt as to who the legal repre¬ 
sentatives of the deceased judgment-debtor 


record as a judgment-debtor was that under 
a. kulachar prevailing amongst the junior 
branches of the family of the Darbhanga 
Raj, widows did not inherit babuana pro¬ 
perties. This was held by the Privy 


(1) 25Ind. Cas. 417; 42 C. 582; 18 C. W. N. 1249; 
27 M. L. J. 373; 16 M. L T. 382; 1 L. W. 863; (1914) M. 
W. N. 807; 12 A. L. J. 1217; 21 C. L. J. 9; 17 Bom. L. 
R. 18; 41 I. A 275 (P. C.). 

(2) 6 Ind. Cas. 3?; 32 A. 401; 7 A. L. J. 512. 

(3; 20 C. 388; 10 Ind. Dec. (n. q .) 263. 
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were,^.and the Court held that the previous 
application was filed under a bona fide 
mistake and saved the subsequent applica¬ 
tion from limitation. This view was accept¬ 
ed in Bipin Behari Mitter v Bibi Zohra (4). 
In Manorath Das v. Ambica Kanta Bose (5), 
Mookerjee, J., relied upon Balkishen's 
case (3) and the case of Bipin Behari 
Mitter v. Bibi Zohra (4), quoted above, 
and approved of the principles laid down 
in these decisions. I am inclined to 
agree with the view taken by the learned 
Subordinate Judge and to hold that the 
first application against the widow was 
a good application in accordance with law 
and, in any event, it was clearly an applica¬ 
tion to take some step-in-aid of execution 
of the decree and gave a fresh start to the 
period of limitation. 

The appeal must be dismissed with costs. 

Ross, J.—I agree. 

A. N. A. Appeal dismisstd. 

(4) 35 0.1047. 

(5) 1 Ind. Cas. 57; 9 C. L. J. 443; 13 0. W. N. 533. 
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Mr. P. Venkatramana RaOy for the Re¬ 
spondents. 

JUDGMENT. 

Kumapaswami Sastrl, Offg^. C. 
J. —The only question in these appeals 
is whether the consent of the husband 
or his sxpindas is necessary to validate 
an adoption made by a Jain widow. 
The lower Court held that the Jains are 
governed by Hindu Law in the absence of 
proof of any custom to the contrary and 
that the adoption is invalid as no consent 
was obtained either from the husband or 
his sapindas. The finding of fact as to 
the absence of consent is not disputed 
before us. The main argument of Mr. 
Sambasiva Rao who appears for the appel¬ 
lants is that so far as the Jains are con¬ 
cerned, no consent is necessary and that 
the lower Court is wrong in thinking that 
the Hindu Law applied to them. Were the 
matter res Integra 1 would be inclined to 
hold that modern research has shown that 
Jains are not Hindu dissenters but that 
Jainism has an origin and history long 
anterior to the Smritis and commentaries 
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which are recognised authorities ou Hindu 
Law and Usage. In fact, Maha Veera, the 
last of the Jain Theerthankars, was a con¬ 
temporary of Buddha and died about 527 
B. C, The Jain religion refers to a num¬ 
ber of previous Theerthankirs and there 
can be little doubt that Jainism as a dis¬ 
tinct religion was flourishing several cen¬ 
turies before Christ. In fact Jainism 
rejects the authority of the Vedas which 
form the bedrock of Hinduism and denies 
the efficacy of the various ceremonies which 
Hindus consider essential. There is a great 
force in the observations of Holloway, J., in 
Ritheurn Lallah v. Soojun Mull Lailah (1) 
that Hindu Law cannot be applied to them. 

So far as Jain Law is concerned it has its 
own law books of which Bhadrabaku Sam- 
hit is an important one. Vardhamana 
Niti and Ashana Niti by the great Jain 
teacher Heraachandra deal also with Jain 
Law. No doubt, by long association with 
Hindus who form the bulk of the popula¬ 
tion Jaioism has assimilated several of the 

custoais and ceremonial practice of the 
Hin.ius but this is no ground forapplyins 
Hindu Law as developed by Vignaneswail 
and other commentators, several centuries 

after Jainism was a distinct and separate 
religion with its own religious ceremonial 

.'s, rr'■ “ ““ “ •Si 


504 GATBPPA 

throwing on them the onus of showing 
that they are not bound by the law as 
laid down by the Jain law-givers. It 
seems to me that in considering questions 
of Jain Law relating to adoption, succes¬ 
sion and partition we have to see what 
the law as expounded by Jain law-givers 
is and to throw the onus on those who 
assert that in any particular matter the 
Jains have adopted Hindu Law and custom 
and have not followed the law as laid 
down by their own law-givers. I have 
not been referred to any Jain law-giver 
requiring consent of the husband or sapin- 
das to enable a widow to adopt. Several 
Jain communities have successfully shown 
the custom of adoption without consent 
being valid. The absence of any necessity 
for consent was probably due to no con¬ 
sent having been required by the Jain 
law-givers. I see nothing in the Bhadrbahu 
Samhita requiring any consent (see trans¬ 
lation of Bhadrabahu Samhita by L. J, 
Haini, M. A. Judge, High Court, Indore). 
As regards Bhadrabahu Samhita, verse 40 
empowers a sonless man or woman to take 
a boy in adoption. Verse 83 empowers a 
widow to adopt a boy and make over her 
property to him. Verse 83 runs as follows:— 

“The virtuous lady may like her husband 
take to herself a son of a good gotra and 
instal him on the estate of her husband.” 

In Maharaja Govinda Nath Roy v. Gulah 
Chand (2) decided as early as 1833 the 
Pandits consulted were of opinion that 
according to Jain Sastras, a widow had 
power to adopt without any authority from 
her husband. There was some difference 
of opinion if she could depose an adopted 
son. They refer to Jain Sastras and there 
is no suggestion that the law applicable 
to them is the Hindu Law or that any 
special custom was necessary to be alleged 
and proved to support an adoption by a 
widow without consent of her husband or 
sapindas. There is a great force in the 
argument of Mr. Sambasiva Rao that it is 
for those who contend that the consent of 
the husband or his sapindas is necessary 
to prove that the Jains have in the matter 
of adoption followed Hiiidu Law. The 
matter, however, in my opinion is conclud¬ 
ed by authority and a series of decisions 
extending over several years have held 
that the presumption is that the Jains are 
governed by ordinary Hindu Law unless 

(2) 5 S. D. A. 27C. 
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it is shown that by custom a different law 
prevails among them. 

In Ckotay Lall v. Chminoo Lall (3) decid¬ 
ed in 1878 their Lordships of the Privy 
Council held that the ordinary Hindu Law 
of Inheritance should apply to Jains in 
the absence of any proof of special custom 
varying it. Their Lordships in dealing 
with the argument of Mr. Cowell that 
Jains should be presumed to be governed 
by their customs differing from ordinary 
law, and referring to the case of Sheo 
Singh Rai v. Dalcho (4) observed that the 
case of Sheo Singh Rai v. Dakko (4) did no 
more than adopt and affirm the law to be 
deduced from a roll of cases in India, that 
when the customs of the Jains are setup 
they must be proved like other customs 
varying the ordinary law, and that, when 
so proved, effect should be given to them. 
In Sheoknarbai v. Jeoraj (5) their Lordships 
of the Privy Council observe: — 

“The Jains are Hindu dissenters, and 
although, as was pointed out by Mr. Mayne 
in para. 46 of his Hindu Law and 
Usage, ‘generally adhering to the ordinary 
Hindu Law,7 that is, the law of the three 
superior castes, they recognise no divine 
authority in the Vedas and do not practise 
the shradhy or ceremony for the dead.’ " 

The due performance of the shradh, or 
religious ceremonies for the dead, is at the 
base of the religious theory of* adoption, 
but the Jains have so generally adopted the 
Hindu Law that the Hindu rules of adop¬ 
tion are applied to them in the absence of 
some contrary usage (Mayne’s Hindu Law, 
paras. 148 and 106, and cases there cited). 
In Mandit Koe.r v. Rhoot Chand Lai (6) it 
was held that unless a custom to the con¬ 
trary is proved, Jains are governed by 
the Hindu Law of Inheritance and ordi¬ 
narily the Mitakshara school of law would 
be applicable to them. In Bachehi v. 
Makhan Lai (7) it was held that the or¬ 
dinary Hindu Law of Inheritance would 
apply to Jains in the absence of proof of 
custom or usage varying that law. The 

(5) 4 C. 744; 3 C. L. R. 465; 6 I. A. 15; 3 Sar. P. 
C. J. 680; 3 Suth. P. C. J. 572; 3 Ind. Jur. 175; 2 Ind. 
Dec. (K. s.) 473 (P. C.). 

.(4) 1 A. 688; 2 C. L. R. 193; 5 I A. 87; 3 Sar. P. 0. 
J. 807; 3 buth. P. 0. J. 529; 2 Ind. Jur. 396; 1 Ind. 
Dec. (K. 8.) 481 (P. 0.). 

(5) 61 Ind. Gas. 481; 25 C. W. N. 273; (1920) M. W, 
N. 627; 16 N. L. R. 170; 2 U. P. L. R. (P. C.) 161 
(P. C.). 

(6) 2 0. W. N. 154. 

(7) 3 A. 55; 2 Ind, D$c. (n. b.) 26. 
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Isamed Judges treated the question as 
well settled and referred to the decision 
of their Lordships of the Privy Council in 
Chotay Lall v. Ckunnoo Lall (3). The same 
view was taken as early as 1867 by Sir 
Barnes Peacock, 0. J., and Jackson, J., in 
Ldlld Mohabeer Pershad v. Kundun Koowdr 
(8) where the learned Judges held that 
the Jains are governed by the Hindu Law 
of Inheritance applicable in that part of 
the country in which the property is situate. 
In Asharfi Kunwar v, Rup Ckand (9) the 
learned Judges take it that the law as laid 
down by their Lordships of the Privy 
Council is that in Jain cases it rests on 
the party alleging a custom or practice 
at variance with that of orthodox Hindus 
to prove his allegation and they throw the 
pnus on him of showing the custom that 
a widow can adopt without the permis¬ 
sion of her husband, though on the evi¬ 
dence they held that custom proved. In 
Perm Ammani v. Krishnasami (10) it was 
held by Muthuswami Aiyar and Best, JJ., 
that the onus lay on the party asserting 
to show that among the Jains a widow 
could adopt without permission from her 
husband or his sapindas, and that the 
custom which was set up was not proved. 

Reference has been made to authorities 
in Bombay but they do not afford much 
assistance as according to Maynkha no 
permission of the husband or his sapindds 
is necessary for a widow to adopt. I may, 
however, point out that in Hhagvandas 
Tejmal v. Rajmal (11) it was held that 
adoption amongst Jains was regulated by 
the ordinary Hindu Law as was their suc¬ 
cession to their property generally and that 
it was for the Jains to allege and prove 
any custom, which was different from the 
normal Hindu Law and usage in the country 
in which the property is located and the 
parties reside. 

Cases have been referred to where among 
special sects of Jains, C^ourls have held 
that a custom has been proved whereby 
authority to adopt is unnecessary. [See 
l/ikhmi Ckand vJkitto Bai{ ^fanoharLal 
V. B<^^drsi Das {V^), Asharfi K unwary. Rup 

(B) 8W. R. 116. 

A. W. N. P); 5 A. L. J. 200. 

^ 16 M. 182; 3 M, [, J. i i.i, 5 lad. Dec. (n. 3 .) 

8^a' R- 241. 

(N.s") 28.^’ 5 

(13) 29 A. 495; A. W. IJ. (1907) 121; 4 A. L. J. 407 
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Ckand (9) and Harnabh Pershad v. Maudil 
Dass (14). 

The argument of Mr. Sambasiva Rao is 
that there is such a general agreement as 
to usage not requiring consent in other 
parts of India that we may presume that 

Tv among the Jains in 

the Madras Presidency. I do not think that 

having regard to the various sects in which 
the Jains are divided, there can be any 
general presumption as contended for bv 
Mr. Sambasiva Rao. In fact so far as the 
Jains in the Madras Presidency are con¬ 
cerned the usage was negatived in Peria 
Ammani y. Krishnasami (10). In the pre¬ 
sent case there is no evidence of anv 
cus om among the Jains in the Bellary 
District and little help is afforded by the 
fact that this family migrated from the 
Nizam s dominions as there is nothing to 
show that in the Nizam’s dominions^the 
customary law among the Jains is that per- 
mission is not necessary. 

The appeals fail and are dismissed with 
costs. 

question in all 
these four appeals is whether the widow of 

tifif'“f 'k °?“P®‘ent to make an adoption 
without having received her husband’s 
consent or the consent of the sapindas 
Padnianna a Jam resident of the Bellary 
District, adopted Somanna. The father 
and the adopted son traded in partnership 
and acquired property. Padmanna made 
a Will leaving some of his property t^ia 
wife Viramma for her life and the remain¬ 
der to Somanna. Somanna predeceased 
Viramma leaving a widow Maremma and 
he two widows engaged in a dispute ^bont 
the property. Maremma relinquished 
rights for a certain con,sideration but snh 

sequently purported to adopt one 

^ ^ “y authority SmT’ 

husband and without the savindl/n ^ ^ ^ 

Appeal Suit No. 4:22 of 1922 arisp/ ®°^sent. 

against Eramma iCt ® 

and others to establish the validifl 
adoption. Appeals Nos 432 

We know nothing of 
tecedents except from the an- 

witness, that he migrated to °'>® 

ti^eN.zims dominions. 

w 27 0. 379; u lad. D,,. 
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Statement be accepted, it affords no help in 
deciding the question in issue, since no 
evidence has been offered as to the usage 
of Jains in those dominions. Indeed, no 
evidence of usage has been given at all, 
so that it lies upon the party asserting 
the validity of the adoption to establish 
that it is a part of the Jain Law that an 
adoption might be so made. It must be 
shown that there is a usage so universal 
as to have the force of law. 

The only reported case of this Court 
Peria Ammani v. Krishnasami (10) related 
to Jain converts in Tanjore and the cir¬ 
cumstances were perhaps special. The 
plaintiff was put to the proof of the custom 
and it was held on the evidence that he 
had failed to prove it. Best, J , in whose 
judgment Muthuswami Aiyar, J., concurred, 
pointed out that the Jains are seceders 
from Brahminical Hinduism but that they 
retained many of the customs of the ortho¬ 
dox Hindu?, so that where a custom differ¬ 
ent from the ordinary Hindu Law is set 
up as prevailing among Jains, the burden 
of proving such a custom is on those who 
allege it, and in the absence of such proof 
the ordinary law must prevail. The course 
taken by decisions in Allahabad is in full 
agreement with this decision. The ear¬ 
liest of those cases relates to a sect of 
Jains known as Saraogi Agarwalas and 
came before the Privy Council in Shco 
SingJi Rai v. Dakfio (4). Their Lordships’ 
judgment shows that the position adopted 
by the High Court and approved by them¬ 
selves was that “when amongst Hindus 
(and Jains are Hindu dissenters) some 
custom different from the normal Hindu 
Law of the country in which the property 
is located and the parlies resident is 
alleged to exist-, the burden of proving 
the antiquity and invariability of the 
custom is placed on the party averring 
its existence.” 

The evidence of the representative Jains 
was, therefore, taken, and upon this evi¬ 
dence it was found that the widow of a 
Saraogi Agarwala Jain enjoys the right of 
adoption without the permission of her 
liu:-baad or ihe consent of his heirs. In the 
next case, Lnichmi Chand v. Gatto Dai (12) it 
appears to have been accepted without con¬ 
test that a Saraogi Jain widow may so adopt. 
'I'he ciiief question arising in Manohar 
Lai V. Banarsi Das (13) was whether a Jain 

wj h,-.-,- might adopt a married man to her 
husband. The judgment of Stanley, 0. J., 


and Burkitt, J., contains an instructive 
summary from the works of various writers 
on the Jain religion. The conclusion was 
again drawn that the Jains are Hindu 
dissenters, and are governed by the Hindu 
Law of Adoption except in such respects 
as any different usage that may be proved. 
Hence, upon the question raised in that 
case it was necessary to take evidence of 
the usage alleged by proving a number 
of instances in which such adoption had 
been made, and these instances were held 
to establish the usage. The same question 
came before the same two Judges in 
Askarfi Kunwar v. Rupchand (9) and was 
disposed of in the same way. They quoted 
the ruling of the Privy Council that in 
Jain cases it rests on the party alleging 
a custom of practice at variance with that 
of orthodox Hindus to prove his allegation. 
In disposing of the appeal against that 
judgment the Judicial Committee took 
occasion again to give expression to this 
principle adding— 

‘The question in the present case was 
and is whether a custom applicable to the 
parties concerned authorising the adoption 
of a married boy has been established. 
This is, strictly speaking, a pure question 
of fact determinable on the evidence given 
in the case.” 

These observations apply equally to a 
contention that a widow may adopt with¬ 
out authorisation. The same principle was 
accepted bj' their Lordships of the Privy 
Council in Chotay Lall v. Cliunnoo Lall (3) 
where referring to Sheo Singh Rai v. Dakho 
(4) they observe: 

“The effect of that case is that the 
customs of the Jains, where they are relied 
upon, must be proved by evidence, as other 
special customs and usages varying the 
general law should be proved, and that in 
the absence of proof the ordinary law must 
prevail.” 

This principle was also found in an 
early Allahabad case, Bachebi v. Makhan 
Lai (7). 

It is thus clear that ihe onus of establish¬ 
ing that Jain widows have power to adopt 
in the manner claimed lies upon the party 
asserting it. The nature and the amount 
of evidence sufficient to shift the onus 
must vary with the particular circum¬ 
stances of the case. It may, however, be 
safely said that judicial decisions which 
have reference to parts of India other than 
the Madras Presidency are not by them- 
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selves sufficient material upon which to 
found an affirmative decision. That could 
only be so if the usage were so invariable 
as to have become a part of the Jain Law. 
No doubt, as was held in Hamabh Pershad 
V. MandiiDa.s-s (14), judicial decisions recog¬ 
nising the existence of a disputed custom 
amon g the Jains of one place are very relevant 
as evidence of the existence of the same cus¬ 
tom among the Jains of another place, but as 
that case equally shows, the evidence that 
the usage has application to the particular 
case cannot be dispensed with. It is 
certainly not yet possible to accept the 
view that this custom has so often been 
found to exist that the onus is now 
shifted on to the person who denies it. 
The Madras Presidency, where the single 
reported ruling is against such a custom, 
cannot be the first place in which such a 
doctrine should be accepted. In the absence 
of any evidence of local usage, therefore, 
it must be concluded that the adoption 
was not validly performed. 

Y, N. V, Appeals dismissed. 


provided for, in any way arising thereout or connect¬ 
ed therewith. 

Held, (1) that the failure of the defendant to apply 
to the trial Court to stay proceedings in view of the 
arbitration clause did not disentitle him to object 
to the validity of a decree passed without any re¬ 
ference being made inasmuch as under the rule the 
reference and an award, order or decision thereon 
was a condition precedent to the right of action: 
[p. 509, col. 2.1 

(2) that the rule did not apply to disputes between 
the Committee and a member, though the Committee 
had to be sued through the Manager; fp 510, col. 1.] 

(3) that the plaintiff, who had retired from service 
was not a ‘member’ of the institution within the mean¬ 
ing of the rule; [ibid.] 

^4) that assuming that the plaintiff was a member 
and that the dispute arose between such member 
and the Manager, they were not ‘in difference in res¬ 
pect of any matter provided for by the rules, in any 
way arising thereout or connected therewith;* [p. 510, 
col. 1.1 

(5) that the rules contemplated a complete sever¬ 
ance of relations on the retirement of a member and 
that the plaintiff thereafter became an outsider whose 

relations with the institution in respect to a claim to 
interest were governed by the Interest Act. [t6id.] 
A party cannot be allowed to refer during argu¬ 
ment to a document not on the record and deliberate¬ 
ly withheld from inspection and from the proof 
witli unfair motives, [p. 609, col. 1.] 

Appeal against a decision of the Addi¬ 
tional District Judge, Patna, dated the 11th 
February, 1924, modifying that of the 
Munsif, Patna, dated the 15th January 
1923. 
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OF 1924. 
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Mr. Justice Maepherson. 

The provident FUND COMMITTEE 
OF THE EAST INDIAN RAILWAY 
Company—Defendant—Appellant 

versus 

R. F. JOHNSON— Plaintiff—Respondent. 

Provident Fund—Arbitration clause, effect of — 
Rules of the Provident Fund, East Indian Railway 
Company, r. 26, construction of—Retirement from 
service, effect of, on membership—Fuit for interest by 
servant after retirement, maUitainability of—Practice 
—Document deliberately withheld, whether can be 
refered to. 

The servant of a Railway Company who had retired 
from ser^'ice sued the Provident Fund Committee of 
the Company for interest on the amount which stood at 
his credit. One of the rules of the institution provided 
that;~**lf any dispute shall arise between the Com¬ 
mittee or Manager and the Trustees of the Institution 
for the time being or between the Manager and any 

individual member or any executor. then, 

and in every such case the matter in dispute shall be 
referred in writing to .1 and an uwird, order or 
decision of the said referee shall be a condition pre¬ 
cedent to the right of action of any party in differ¬ 
ence in respect of any of the matters by these rules 


Messrs. N. C. Sinha and B. B. Ghosh^ for 
the Appellant. 

Mr. Manohar Lai, for the Respondent 

JUDGMENT. 


Maepherson, J.— This second appeal 
arises out of a suit by a retired head 
ticket collector of the East Indian Railway 
Company in which he claimed interest on 
the amount at his credit in the Provident 
Institution eras it is usually termed the 
Provident Fund—of which the servants of 
tlie Company are compulsorily members 
on the allegation that there was abnormal 
and unreasonable delay on the part of the 
Committee of the Institution in making 
payment to him of the said amount. He 
sued the Committee and also the East Indian 
Railway Company, but the suit was dis¬ 
missed against the latter by the trial Court 
and It is not a party to this appeal 

The case of the plaintiff was* that ho, 
retired on the 28th February 1921 and th t 

the defendants, though bound to pay him^on 

that date the sum of money standing at his 
credit including interest up to tha? date 
failed, inexcusably and in snito nf 
effort on plaintiff’s part to .av 

until December, 1»21, and’then paid intSt 
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only up till the end of September, 1920. 
He accordingly claimed interest from the 
30th September, 1920, till the 30th Novem¬ 
ber, 1921. 

The defence of appellant was, first, that 
the suit was barred under the rules of 
the Institution ; secondly, that plaintiff was 
only entitled to receive the sum at his 
credit on 30th September, 1920; thirdly, 
that there was no delay on the part of the 
Committee; and fourthly, that there was no 
rule under which the plaintiff could get any 
part of the interest claimed. 

The learned Munsif held in favour of 
the defendant in respect of the period be¬ 
tween 30th September, 1920, and the date of 
retirement but decreed the claim in respect 
of the period from 1st March to 30th No¬ 
vember allowing the plaintiff interest at 3 
per cent, per annum. 

There was an appeal to the District Judge 
on behalf of the Committee and a cross¬ 
appeal by the plaintiff. The District Judge 
dismissed the appeal and allowed the cross- 
appeal to the extent of increasing the inter¬ 
est to 5 per cent, per annum. 

So far as the allegations of plaintiff are 
concerned they were abundantly substanti¬ 
ated and in second appeal Mr. N. C. Sinha 
presses only the point that the suit is not 
maintainable in view of r. 26 of the Rules 
of the Provident Institution. That rule 
runs as follows:— 

“If any dispute shall arise between the 
Committee or the Manager and the Trustees 
of the Institution for the time being, or 
betw’een the Mauager and any individual 
member, or any o.xecutor, administrator, 
next-of-kin, or cieditor, or assignee of a 
member, who may become bankrupt or 
insolvent, or any person claiming to be such 
pvppiitor administrator, or next-of-kin, 
oreditov,’ or assigoee or to be entitled to 
any moneys deposited in the Institution, 
then and in every such case, the matter m 
dispute shall be referred in writing to the 
Advocate-General or Standing Counsel m 
Calcutta; and an award, order, or decision 
of the said referee shall he a condition pre¬ 
cedent to any right of action of any party in 
difference in respect of any of the matters by 
tliese rules provided for, in any way arising 
thereout or connected therewith; and what¬ 
ever award, order, or determination shall 
be made by the said referee, shall be 
landing and conclusive on all parties, and 
flr.l! he final to all intents and purposes 
without an appeal. 
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On behalf of the respondent Mr. Manohar 
Lai contends that the plea should not be 
considered inasmuch as there is not and 
there has never been on the record a copy 
of the rules of the Provident Institution. 
Strange as it may seem, the fact is as 
stated. The plaintiff’s Pleader endeavour¬ 
ed to purchase a copy from the East Indian 
Railway Company Press at which ;it was 
printed, but was informed that the rules 
were not issued to the public. As the rules 
were referred to in the written statement 
of appellant an apoUcation for inspection 
was made to the Court which eventually 
directed the defendant to produce a copy 
by the 14th December. The order was not 
complied with and time was allowed till 4th 
January but no copy was produced then or 
until the case went to trial on the 8th Janu¬ 
ary. The Vakil for defendant having refer¬ 
red to the rules at the time of argument, 
a petition objecting to any such use of them 
and to their being treated as a part of the 
defence was filed on behalf of the plaintiff 
on whichthe order of the Court was that the 
objection “would be considered at the time 
of writing out judgment." The rules had 
not been proved in any way nor even placed 
on the record nor apparently shown to the 
Counsel of the plaintiff but according to 
the judgment a copy was handed over by 
the Vakil for the defendant to the Munsif 
who used it in writing his judgment but 
made no reference to the plaintiff’s objec¬ 
tion to it. There being no copy on the re¬ 
cord, the plaintiff’s Counsel was unable 
either to inspect it or to get a copy^ even 
on payment of copying fees. A similar 
objection was taken before the Appellate 
Court which declined to accede to it on 
the ground that the rules were freely re¬ 
ferred to iu the lower Court without any 
objection and that, therefore, the objection 
before him was too late. It is obvious 
from what has been set out above that here 
the Appellate Court was under a misappre¬ 
hension, there having been very strenuous 
oral and written objection to I'eference to 
the rules which had not been produced for 
inspection nor filed in Court and of which 
the plaintiff knew nothing. In this Court 
also, not only had Counsel for the respond¬ 
ent not been supplied with a copy of the 
rules in accordance with the practice that 
no paper can be referred to at the 
hearing unless a copy has been pre¬ 
viously supplied to the Advocate for the 
opposite party, but no copy was provided 
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on the first day of the hearing either for 
him or for the Judges. In fact a typed 
copy of some of the rules was only handed 
over to Mr. Manohar Lai after the learned 
Advocate for the appellant had spoken for 
some time on the second day, a similar 
copy being supplied to the Second Judge. 
Mr. Naresh Chandra Sinha has no answer 
to this argument except the somewhat 
cynical one that the rules are before the 
Court now. 


those of plaintiff in this Court and gs al¬ 
lowed by the lower Appellate Court. 

A few words may, however, be said as to 
the appellant's plea. 

It is contended on behalf of the appel¬ 
lant that the plaintiff had no right of action 
inasmuch as there was no award, order or 
decision of the Advocate-General or Stand¬ 
ing Counsel in his favour after reference 
in writing of the matter in dispute to one 
of them. Reliance is placed on Scott v. 
Avery (I) and the decisions which follow it 


To my rpind the contention on behalf of 
the respondent is entirely reasonable. No 
doubt, the trial Court did not strike out 
the defence of the appellant under the pro¬ 
visions of O. XT, r. 21 as it might well have 
done. But the defendant Committee have 
persisted in their tyrannous behaviour to¬ 
wards the plaintiff. The plaintiff has been 
greatly prejudiced in the conduct of his 
case inasmuch as his legal advisers (in 
point of fact he himself also) were kept in 
ignorance of the rules in an oppressive 
manner contrary to accepted ideas of fair 
dealing as between the Committee of a 
Provident Institution and an individual who 
has been a member of that institution and 
as between litigant and litigant. The de¬ 
fendant Committee relied upon the rules 
as a defence, but failed to prove them or 
place them on the record or even to give 
the plaintiff a correct idea of what they are. 
Appellant is entitled to no sympathy. On 
the contrary, as will be obvious from a later 
part of this judgment, appellant acted with 
deliberate design. In order to make some 
sort of defence the Committee had in the 
written statement misquoted in their own 
favour the rule upon which reliance was 
placed as a bar to the suit, and so were 
concerned to conceal the misdeed by pre¬ 
venting the plaintiff’s Counsel from seeing 
a copy of the rules and bringing the truth 
to the knowledge of the Court. In my opin¬ 
ion they cannot be allowed to refer to a 
document not on the record and delibe¬ 
rately withheld both from inspection and 
from the proof, with a most unworthy ob¬ 
ject. Such being the case, tiie present ap¬ 
peal must fail as they have no answer to 
the portion of the plaintiff’s claim which 
is now in controversy. Had it been neces¬ 
sary to negative this plea of respondent and 
eventually to decree the appeal, it would, 
in my judgment, have been equitable to 
make the appellant Committee pay out out 
of their own costs throughout, but also 


in particular that of the Judicial Com¬ 
mittee in Hallen v, Sapaeth (2). For the 
plaintiff Mr. Manohar Lai contends in the 
first place that the decisions applicable are 

Dawson v. Fitzgerald (3), Doleman cG Sons 
v. Ossett Corporation (4) and Ham Prosad 
SurajmiiU v. Mohan Lai Lachminarain (5), 
there being first a promise to pay in r. 16] 
whereby on the retirement of a member of 
the Institution from the service of the Com¬ 
pany the Committee shall pay him the sum 
of money standing at his credit on the 30th 
March or 30th September preceding his 
retirement, and then an independent agree¬ 
ment in r. 20 for reference to arbitration. 
That view was apparently taken by the 
learned District Judge who held, probably 
in reliance on Ram Prosad Surajmull v. 
Mohan Lai Lachminarain (5), that the pro¬ 
per course for defendant was to apply to 
the trial Court to stay proceedings in view 
of the arbitration clause, and that, as de¬ 
fendant failed to do that, he cannot at a 
later stage object to the decree made by 

the Court. lu my opinion the construction 

put upon r. 26 by the appellant is correct 
The decision in Scott v. Avery (1) is appli¬ 
cable. Rule 26 establishes a condition pre¬ 
cedent to a right of action in a case to 
which it applies and is not merely an inde¬ 
pendent collateral agreement to refer to 
arbitration. 

Mr. Manohar Lai next contends that r 26 

IS not applicable to plaintiff’s suit The 
contention is well founded. * ” 

In the first place the rule haa no refer¬ 
ence to a dispute between the Committee 

(1) {185G) 5 H. L. C. 8U; 25 L. J on,, n , 
{K.^; 8,5; 4 W. R. 746; 10 E. R.' 

^,_t2ni9.3) A. C. 681; 82 L. J, p. c. Ul; 

E- 893; 35 L. T 

(D (1912) 3 K.B. 257; 81 L J IT n ,nr^n 
T. 581; 76 J. P. 457; 10 L G R L. 

.5) 60 lud. Ca. 885; 38 47 C. 752. 
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and a member. No doubt the GommiLte© 
is sued through the Manager of the Insti¬ 
tution, but the rules make a dislinclion 
between them and, in particular, there is 
no evidence as to what business of the Com¬ 
pany the Committee with the consent of 
the Board of Directors of the East Indian 
Railway Company have made over to the 
Manager. That the defendant Committee 
was conscious of this weakness in their 
position is manifest from the fact that in 
their written statement they misquoted 
r ^6, setting out—‘Tt is provided that any 
dispute or difference arising between the 
Committee or Manager and any individual 
member shall be referred in writing to the 
Advocate-General or Standing Counsel in 
Calcuttawhereas in fact r. 26 makes no 
provision for a dispute between the Com¬ 
mittee and an individual member. 

Furthermore, it would hardly appear that 
the plaintiff at the date of suit was a mem¬ 
ber of the Provident Institution within the 
meaning of r. 26, since for the purposes 
of r. 16 already quoted “service" of the 
Company, from which be had retired, is 
synonymous with membership of that in¬ 
stitution. 

Finally, assuming that plaintiff was a 
member within the meaning of r. 26, and 
that the dispute arose (as is not shown) 
between such member and the Manager, it 
is exceedingly doubtful whether they were 
“in difference in respect of any matter by 
these rules provided for, in any way aris¬ 
ing thereout or connected therewith." The 
rules contemplate payment of the amount 
at credit at the date of the retirement of 
the member from service, and so far as a 
member not belonging to specified classes 
to which plaintiff did not belong is con¬ 
cerned, nothing farther, or rather they con¬ 
template a complete severance of relations 
thereafter, the member becoming thereafter 
an outsider, whose relations with the Insti¬ 
tution are in respect of a claim to interest 
governed by the Interest Act. 

Thus the appellant would also have 
failed on the ground advanced in this ap- 
peal. 

This appeal is without merits and I would 
dismiss it with costs. 

Adami, J.—I agree. , ^ 

A. K, A, Appcdl dtsmisscd^ 
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NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Civil., Revision No. 325 of 1925. 

July 28, 1926. 

Pre-^ent.*—Mr. Hallifax, A. J. C. 

BAJ IRAQ —Applicant 

versus 

NATIONAL STORES— Non Applicant. 

C. P. C. (Act V of 1908), 0. VIII, r. 
nature of—Plea of set-o^ and discharge, di'fferenct 
between. 

Where a Company sued one of its servants who 
had left its service, upon a pro-note executed by him 
and the defendant pleaded that a certain amount 
was due to him from the Company on account of the 
deposit he had made with the Company and that he 
had paid in cash the balance necessary for discharg¬ 
ing the pro-note in full; 

Held, that the plea of the defendant was not one 
of set-off but one of satisfaction and that, therefore, 
the defendant was not bound to pay Court-fee on the 
amount of security due to him. 

Applica ion for revision of the order of 
the Small Cause Court Judge, Wardha, 
dated the 8th August, 1925. 

FACTS. —The defendant, a servant of 
the plaintiff Company, who had left its 
service was sued for Rs. 135 on the allega¬ 
tion that he had executed a pro-note for 
Rs. 180 in favour of the Company and 
that he had paid only Rs. 45 towards the 
same. Adnrittedly the defendant had de¬ 
posited Rs. 135 with the Company as security 
and the defendant pleaded that this amount 
was appropriated towards the pro-note and 
that he had paid the balance of Rs. 45. 
The lower Court held the defendant’s plea 
to be one of equitable set-off and disallow¬ 
ed it on the ground that Court-fees had 
not been paid on the same. 

Mr. V. N. Herlekar, for the Applicant. 

Mr. G, Brakmarakshas, for the Non-Ap- 
licant. 

ORDER.— It is clear from Ex. D5 that 
the Company had to pay the defendant 
Rs. 135 on the day he left its service, 
i.e., on 25th March, 1923, and that he had 
to pay the Company Rs. IfcO on 21st Octo¬ 
ber, 1922, of which he has paid a part 
leaving Rs. 135 still due. There is nothing 
more to be said about the matter. The 
decree of the lower Court is set aside. In 
its place a decree will issue dismissing the 
suit and ordering the plaintiff Company 
to pay up the costs of both parties in both 
Courts. Pleader’s fee in this Court will be 
Ha. 30. 

A. N. A. 


Application allowed. 
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MADRAS HIGH COURT. 

Civil Appeal No. 430 op 1922. 

March 8, 1926. 

Present: —Mr. Justice Krishnan and 
Mr. Justice Venkatasubha Rao. 

N. T V. THUNGA alias KRISHNA 
MENON AND ANOTHER—Plaintiffs 

—Appellants 
versus 

NANIKUTTY AMMA and others— 
Defendants Nos. 1 to 12 —Rb<pondents. 

Malabar Law —Tarwad and tavazhi—Karar 6e- 
tween tavazhis attached to tarwad—Division of inter¬ 
est—Separate tavazhi properties—Right of last sur¬ 
viving member of tavazhi to alienate by Will—Right 
of tarwad. 

Where ihe tavazhis attached to a Malabar iai'wad 
enter into a karar hy which they agree that the tar- 
wad shall have no rights over the separate properties 
and self-acquisitions of the tavazhis, the last surviv¬ 
ing member of one such tavazhi is solely entitled to 
the tavazhi properties and to deal with them as he 
chooses. A Will executed by him in respect of such 
properties is, therefore, valid and binding, [p. 512, 
col. 1.] 

The tarwad in such a case has no rights, inchoate 
or otherwise, which might revive on the extinction 
of the tavazhi inasmuch as the properties being the 
exclusive properties of the tavazhi, the tarwad or any 
members thereof can get no right to them or inter¬ 
dict alienations in respect thereof, (p. 512, col. 2. | 

Appeal against the decree of the Court 
of the Subordinate Judge, South Mala¬ 
bar at Palghat, in O. S. No. 57 of 1919. 

Messrs. A. Krishnaswami Iyer and P. N. 
Chandrasekara Iyer, for the Appellants. 

Messrs. T. R. Ramachandra Iyer and 
A. Sivarama Menon, for the Respondents. 

JUDGMENT. 

Krishnan, J.— This appeal is against 
the decree of the Subordinate Judge of 
Palghat in a suit brought by the plaintiffs 
to recover possession of four items of im¬ 
moveable properties mentioned in sche¬ 
dule A to the plaint and certain move¬ 
ables mentioned in Schedule B from de¬ 
fendants Nos. 1 to 5. The other defend¬ 
ants are representa’tives of certain tava¬ 
zhis vi’hich the plaintiffs allege are the 
branches of their main Neithalath tarwad. 

Defendants Nos. 1 to 5 claim the pro¬ 
perties under a Will executed by one 
Raman Kutti Menon the last surviving 
member of Odavazhiveetu tavazhi. Tt is 
a registered Will which includes all the 
suit properties and being registered its 
genuineness is not disputed. 

The plaintiffs contend that the Will is 
not valid as Raman Kutti Menon was not 
competent to will away the suit properties 
as he was a member of the Neithalath 
tai'wad which had a right over those pro¬ 


perties. They contend that the plaint 
mentioned items are joint properties and 
the tarwad had the right, therefore, of 
succession to them and that such a right 
would override any power of disposition by 
Will of Raman Kutli Menon. 

The Neithalath ta^nvad had four tava¬ 
zhis, namely:— 

(1) Pattinhareveit, 

(2) Kishakke or Vadekkeveit, 

(3) Thekkevit and 

(4) Odavazhiveit. 

Raman Kutti Menon was the last mem¬ 
ber of the Odavazhiveit tavazhi now ex¬ 
tinct. These 4 were holding sepa¬ 

rate properties for themselves. We find 
in 1836 a ku.rar entered into between the 
four branches Ex. XXIII. It may be men¬ 
tioned here that a karar A which the 
plaintiffs produced as the true karar is 
found by the Subordinate Judge to be a 
forgery. That finding has not been con¬ 
tested before us, so that we may ignore 
Ex. A and deal with Ex. XXIII as the real 
karar. It is mentioned in Ex. XXIII that 
each of the four branches could not con¬ 
tract debts or mortgage the properties al¬ 
lotted to it under it. It was also recognised 
in it that each branch had its own separate 
properties over which the tarwad had no 
rights. The Subordinate Judge says that 
Ex. XXIII amounts to a permanent allot¬ 
ment for maintenance, liable to be set 
aside by the consent of all the members. 
There is a provision at the end of the 
document as follows: ‘'The members of all 
the houses referred to herein have private 
properties. They will not be included in 
the tarwad properties. Those properties 
and debts therein shall vest in the members 
who acquired them and in the members of 

the house to which they belong.” 

There was a considerable amount of liti¬ 
gation between the parties subsequent to 
the date of Ex. XXIII. The history of 
this tarwad is largely a history of litiga¬ 
tion. I need not refer to all the cases as 
the Subordinate Judge in a very careful 
and lengthy judgment considered all the 
material documents in the case and has 
made our task easier. I am in full a^^ree- 
ment with him in his various findiug^a in 
the case. ® 

Asa result of the long and continuous 
litigation the last of which was in 1868 
the four houses of Neithalath tarwad were 
held to have community of property with 
one another and the arrangement as to 
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maintenance fell through. Nevertheless it 
was held that the provisions* at the end of 
Ex. XX'II that all the four houses were 
to keep their private properties themselves 
which were not to be included in the 
tai'wad, and that the main tarwad would 
have no right to those properties, remained 
in full force. That appears from the 
judgment of the High Court in Ex. LV. 
This arrangement as to the self-acquisitions 
of a member of the tavashi being taken by 
the tavazhi on the death of such member 
was in accordance with a previous custom 
in the family, by which the separate pro¬ 
perties of the members of the tavazhi 
passed to it alone on their deaths and the 
taricad got no right. On this view of the 
effect of Ex. XXIII it is clear that the suit 


properties items Nos. 2, 3 and 41 shall 
deal with item No. 1 about which there 
is a special case set up—belonged to 
Odavazhiveit tavazhi alone and were 
capable of being alienated or dealt with by 
that tavazhi as its own exclusive property. 
Those properties, therefore, belonged to 
Raman Kutti Menon who as the last sur¬ 
viving member of that tavazhi was entitl¬ 
ed to deal with them as be chose. That 
he could have alienated the properties 
inter vivos is hardly disputed before us. 
But it is suggested that Raman Kutti 
Menon was somehow barred from disposing 
them off by Will. It is difficult to see 
how such a contention can be supported. 
If the properties were alienable inter vivos 
by him as they necessarily were as the sepa¬ 
rate property of his tavazhi of which ho 
was the last surviving member, there is no 
doubt whatsoever that under the Malabar 
Law he was entitled to will them away 

also. If the properties had been left undis¬ 
posed of by Raman Kutti Menon then the 
tarwad may succeed as Attalaladakkam 
heir against the Crown claiming escheat. 
They were, however, disposed of by Raman 
Kutti Menon by his Will which is, in my 
opinion, clearly valid. On this short point 
alone this appeal can be disposed of. 

Some authorities were cited to us which 
dealt with impartible estates and the rights 
of succession to them. Annadana Jadaya 
(Jonndcrv. Konammal (1), Lakhshmi Devi 
V. Dhairazu Belyau}HCase{2) aud Naraga^iti 
Achainmanaru v. Venicatachalapati (3), 

(1 71 Lid Cas. 533; 17 L. W. 107; (1925) M. W. 
■n: !')• I R 1023 Mad. 402. 

(27 20 M. 250; 24 I. A. 118; 7 Sar. P. C. J. 185; 7 

lad Dec. (N. s.) 182 (P. C.). 

(3) 4 M. 250; 1 Ind. Dec. s.) 1010. 


None of these cases has any bearing upon 
the present case. They refer to impartible 
zemindaris and deal with the rights of 
succession of the senior branch when the 
junior branch to which the property had 
passed had become extinct. It was held in 
those cases that when the junior branch 
became extinct, the rights of the senior 
branch revived which was till then in an 
inchoate state. There is nothing whatso¬ 
ever in Ex. XXIII to justify the conten¬ 
tion that such was the case under it or that 
though the properties were properties of 
the tavazhi there was still some inchoate 
right of the tamvad over them which would 
revive on the extinction of the tavazhi. The 
tavazhis had separate properties of their 
own in which the tarwad had no right as 
those were the exclusive properties of 
each of the tavazhis. They had every 
right to alienate them and no member of 
the tarwad could get any right to them or 
interdict alienation. 

Our attention has been drawn to Ex. 
XXIV which refers to items Nos. 2 and 3 
of the plaint schedule A. Exhibit XXIV 
shows that they were the properties of the' 
above-named 4th tavazhi at the date of 
Ex. XXIir, though they were acquired by 
Krishna Kutti Menon and Manchu Menon 
of the Odavazhiveit in their names. They 
were really purchased for the tavazhi and 
belonged to the tavazhi alone. The argu¬ 
ment of the learned Vakil for the plaintiffs 
is that these properties weie purchased by 
Krishna Menon and Manchu Menon out of 
their self-acquisitions and that under the 
Marumakkatayam Law the main tartuad 
would succeed to them and as such the 
last surviving member of the tavazhi had 
no right to will them away. In support of 
that contention Govindan Id air v. Sankaran 
Nair (4) was cited as an authority. There 
it was held that the separate property of 
a member of a tavazhi lapsed on his 
death to the tarioad and not to the tavazhi. 
It is urged that the right of the tarwad 
to the property in the present case was in 
existence but was kept in abeyance till it 
revived on the death of the last male mem¬ 
ber of the tavazhi. That contention is not 
correct. There is no ground for it in the 
evidence in this case. Items Nos. 2 and .3 
were tavazhi properties at the date of Ex. 
XXIII and they were acquired by Krishna 

(4) 2 Ind. Caa. 183; 32 U. 351; 6 M. L. T. 106; 10 
M. L. J. 350. 
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Mdnon and ManchuMenon for the Odavazhi 
tavazhi. Item H of the plaint schedule 
was purchased out of the savings of items 
Nos. 2 and 3. They were the properties of 
the tivazhis at the very commencement 
and' not such as the tavazhi inherited from 
its deceased members. 

As regards item No. 1 it was specially 
contended that it was the property of the 
tirivid and that it was given to Odavazhi- 
veit for the purpose of residence and as 
such it should be treated as on the same 
footing as the two items mentioned in Ex. 
XXIII, Maduthanar and Nelliseri which be¬ 
longed to the tjvwdcl. Odavazhi tavazhi 
recognising the right of the tarwad subse¬ 
quently gave up possession of the above- 
mentioned Madathanar and Nelliseri to the 
tirwxd and it is contended that item No. 

' 1 also should be given to the tarivad in 
the same manner. We have to see if such 
a contention is correct. Defendants Nos. 1 
to 5 say that the house item No. 1 was 

■ built by their tivaz'ii on land purchased 
•by them in the year 1828-29 under the 
'document Ex. Ill and that this ifem never 

formed part of the iarwad properly. In 
support of Ex. Ill they produce E-t. IV 
series pattis granted by the East India Co. 

■ The Subordinate Judge has accepted those 
documents as genuine and I find no reason 
to differ from him. He has referred to 
the evidence on the point at great length 
and has come to the conclusion that the 

' item belongs to the tavazhi and not to the 
tarwad as alleged by the plaintiffs. I agree 
with him and find that item No. 1 be- 

• longed to the OJavaz'aiveit tavazhi alone 
and that Raman Kutti Menon as the last 

• surviving member was entitled to dispose 
of it also by Will in the same manner as 
he did the 2nd, 3rd and Ith items of the 
plaint schedule A. 

There is also another ground on which 
this appeal may be disposed of. The Sub¬ 
ordinate Judge has found that there was 
community of property between Odavazhi* 
veil and other tivazhis till 1868 or 1869 but 
after that date the tarwad properties held 
by Odavazhiveetu, namely, Madathanar and 
Nelliseri were surrendered to the common 
karnavan. We find in 1870 by Ex. XLVI 
the senior member of the Odavaz'iiveit 
tavazhi giving away the whole of the rest 
of the tarwad properties in his hands to 
the common karnavan. The two items 
meutionedin Ex. XXIII as faruJadproperties 
Madathanar and Nelliseri were sued for 

33 


and a decree was obtained by the karnavan 
of the tarwad against the OJavazhiveit 
tavazhi, but in that suit the chamayams 
orbuildings, tanks, wells, etc., were omitted. 
To avoid all difficulty in the execution of 
that decree Gopala Menon handed over not 
only the items sued for but also the 
chamayams on those properties and he 
thus got rid of all the tarwad properties 
from his possession. This is shown by Ex. 
XLVI. The result of it was that thereafter 
no item of tarwad properly remained in 
the hands of Gopala Menon. The sugges- 
• tion that he took such action as a matter 
of kindness towards his own main tarwad 
" is one which I cannot accept. The circum¬ 
stances rather show that by Ex.XLVIGopala 
Menon handed over properties for which 
no decree had been obtained against him 
by the tarwad, because he wanted to be 
free from any connection, with the tarwad 
and to separate his tavazhi from the tarwad 
altogether. This inference is furcher 
strengthened by what was done by the 
other three branches of the tavazhi under 
Ex. 0. Very soon after they divided all 
the tarwad properties among themselves 
without leaving anything to the Oadavazbi- 
veit tavazhi and the latter never attempt¬ 
ed to make any claim for maintenance 
against the tarwad. We find also subse¬ 
quently a number of instances where the 
three branches of the tarwad other than 
Odavazhiveit tavazhi acting as if they were 
completely separate from one another and 
were independent units. Documents have 
been referred to by the learned Vakil for 
the respondents to show that the three 
tavazhis treated themselves as separate and 
independent. 

There were partition deeds executed 
among the three tavazhis separately and 
not merely among the three main branches 

but also among sub-branches so formed. We 

find also outright alienations made of pro¬ 
perties allotted to each of the tavazhis. 
Such alienations could not have been made 
if the properties were given for the pur¬ 
pose of maintenance only. In fact there 
are statements in each of these documents 
which seems tome to justify the sugges- 
tion that three tavazhis considered them¬ 
selves to have no community of property 

with one another. Odavazhiveit fara-H 

an amount'oi 
R3. 3i),(jno or more m redemption of a 

mortgage and none of the other tavazhis 

raised my olam to it. These aud other 
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circumstances dealt with at length by the 
Subordinate Judge clearly show that ever 
since 1870 the Odavazhiveit has been 
treated as if it had no community of pro¬ 
perty with the other three tavazkis and as if 
it had become a separate tarwad by itself. 
It is not denied that if this is so and that 
Odavazhiveit had become a separate 
tarwad, the last member of it, Raman Kutti 
Menon was in a position to dispose of all 
its properties by Will. 

It is unnicessary to elaborate this point 
as it has been dealt with very fully by the 
Subordinate Judge. I accept his findings, 
as correct. The appeal fails on both these 
points and is dismissed with costs of respond¬ 
ents Nos. 1 to 5. 

Venkatasubba Rao, J.—After care¬ 
fully considering the arguments advanced 
in the case, I have come to the conclusion 
that there is no substance in this appeal. 
The Subordinate Judge has in an exhaus¬ 
tive and careful judgment clearly set forth 
the facts and as I agree with his conclusion, 
I do not think it necessary eitherto re-state 
the facts in detail or to give full reasons 
for my judgment. 

Raman Kutti Menon executed a Will in 
1915 in favour of his wife and children 
and died in 1919. The properties disposed 

of are of considerable value and the object 
of the suit was to get a declaration that the 
testator bad no power to make the Will and 

that it was inoperative. 

The original tarwad known as the Neitha- 
lath tarxuad was divided into four tavazhis 
or branches. They were:— 

(1) Pattinhareveit, 

(2; Kishakke or Vadekkeveit, 

(3) Thekkevit, and 

(4j Odavazhiveit. 

Tiic deceased Raman Kutti Menon be- 
longed to the Odavazhiveit branch. 

The first question to be decided is, did 
the deceased have community of interest 
in property with the members of the other 
branches ? I may state that Raman Kutti 
Menon was the last member of his own 
tavazhi and that the suit has been brought 
as a representative suit on behalf of the 
members of the three remaining branches. 
The very protracted and complicated litiga¬ 
tion ill which this family indulged, it is un¬ 
necessary for me to describe. The facts 
of this litigation have been carefully 
analysed by the Subordinate Judge and the 
conclusion at which I have arrived is this. 
Xhe four branches entered into an arrange- 


[ 931 . 0 . 192 ?] 

ment in the year 1836 by Ex. XXIII. The 
question that was raised in several suits, 
was whether it amounted to an out and 
out partition or whether it was merely an 
arrangement for the purpose of making 
provision for maintenance. Whatever doubts 
there might have been till about the year 
1870, an event of great importance occurred 
at that time. A decree had been obtained 
by the common karnavan of the tarwad 
against the Odavazhi branch for possession 
of certain items of tarwad properties—pro¬ 
perties which had been assigned to that 
branch under Ex. XXIII. The Odavazhi 
branch was then represented by GopalaMenon 
who realised that litigation was ruinous and 
was prepared to take a reasonable view of 
the situation. The decree secured to him 
the properties of the tavazhi and directed 
that the properties of the main tarwad 
should be surrendered. The karnavan owing 
to his own fault was not in a position to 
effectively reduce into possession the pro¬ 
perties awarded to him by the decree, 
Gopala Menon notwithstanding the advant¬ 
age that be possessed, surrendered to the 
karnavan not only the properties which he 
was directed by the decree to deliver butvery 
valuable chamayams which were in the 
nature of accessories to those properties. 
This transaction is evidenced by Ex. XL VI 
of the year 1870. Soon after this, the other 
three branches of the tarwad entered into an 
arrangement by which there was a re-^is- 
tribution of the tarivad properties among 
them. The Odavazhi branch was left out 
and consequently it obtained no allotment of 
the tarwad properties. This re distribution 
was effected by Ex. 0 of the year 1871. 

The effect of these two transactions was, 
that Gopala Menon completely divested 
himself of all tarwad properties and was 
content to keep in his possession the pro¬ 
perties of his own branch. As the Sub¬ 
ordinate Judge points out, in taking this 
step, Gopala Menon was clearly influenced 
by the desire to get rid of all legal con¬ 
nection with the other three branches of the 
tarwad. These events happened in or about 
the year 1870. Gopala Menon by his 
acta clearly indicated an intention to treat 
himself as divided and the subsequent con¬ 
duct of the other three branches shows that 
they agreed to the severance of interest of 
the Odavazhi branch. This acquiescence 
is proved by a long and continuous course 
of conduct extending over about half 

a century, The probabilitieg and the 
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evidence discussed by the Subordinate 
Judge leaves no room for doubt that the 
Odavazhi branch ceased to have commu¬ 
nity of interest in the property with the 
main tarwad. I agree with the finding of 
the learned Subordinate Judge in para. 93 
of his judgment. 

On this finding alone the plaintiffs’ suit 
is liable to be dismissed. If there is no 
community of interest it is not suggested 
that Riman Kutti Menon would be under 
a disability regarding the making of a 
Will (see para. 154 of the Subordinate 
Judge’s judgment). Though in this view 
it is not necessary to discuss the other 
questions raised, I shall briefly refer to 
the plaintiffs’ contentions and deal with 
them. 

Granting for a moment that there was 
no division can the plaintiff succeed? The 
principal contest has been in regard to 
items Nos. and 3 of the schedule to the 
plaint. It is admitted that item No. 4 was 
acquired with the income of items Nos. 2 
and 3 and a separate consideration of it is, 
therefore, not called for. Taking items 
Nos. 2 and 3 it is common ground that they 
were inexistence on the date of Ex. XXIII. 
They were acquired in the names of 
Krishna Menon and Manchu Menon of the 
Odavazhi branch. Exhibit XXIV shows that 
although these properties were acquired in 
their names, they treated them as belonging 
to their branch and there can be no doubt 
that those two items were understood to 
belong to the Odavazhi branch. If thus 
these items belonged to that branch it is 
not disputed that either that branch as a 
body or the last surviving member of that 
branch could effectively dispose of the item. 
Raman Kutti Menon was the last surviving 
member and there was nothing in law to 
prevent him from disposingof them by Will. 
As I have said this position has not been dis¬ 
puted. 

Mr. Alladi Krishnaswami Iyer, the learn¬ 
ed Vakil for the plaintiffs, has, however, 
put his case thus. He says that these pro¬ 
perties were the self-acquisitions of Krishna 
Menon and Manchu Menon, which state¬ 
ment, by the way, as I have shown, is not 
a correct statement of fact. He then pro¬ 
ceeds to say that on the death of those two 
individuals under the ordinary Marumak- 
katayam Law, the main tarwad would 
succsed to these two items and not the 
tavaski to which these two individuals be¬ 
longed. However, by reason of a, family 
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custom recognised by the High Oourt in 
some previovs litigation, the tavazhi was 
allowed to succeed. This is how Mr. Krishna- 
swami Iyer puts it. The fact that the tavazhi 
succeeded to the properties, according to 
the learned Vakil, did not completely 
extinguish the right of the tarwad to the 
properties. The right of the tarwad was 
inchoate and on the death of the last mem¬ 
ber of the tavazhi, it fully revived. To sus¬ 
tain his argument it was necessary for the 
learned Vakil to urge that the main tarwad 
possessed throughout a right to interdict 
alienation; in other words neither could the 
tavazhi nor the last member of it alienate 
these items. The branch was bound to 
keep the properties in tact, could only 
enjoy the income and on the extinction 
of the branch, the tarwad would obtain a 
right to take possession of them. This seems 
to me to bean utterly untenable proposi¬ 
tion. The analogies of the Mitakshara and 
the Marumakatayam Law, alike fail to 
show that this contention is well founded. 
The learned Vakil has not been able to 
cite any authority to support his argu¬ 
ment. I am clearly satisfied that the con¬ 
tention is wrong, but as I have pointed 
out, this argument proceeds upon certain 
hypothetical facts which do not exist in 
the present case. The plaintiff has not 
shown that the properties belonged ex¬ 
clusively to Krishna Menon and Manchu 
Menon and that they devolved upon the 
Odavazhi branch by reason of any family 
custom. 

In regard to the first item I accept the 
finding of the lower Court and I have no¬ 
thing to add to what my learned brother 
has said. 

On every point raised the plaintiff fails. 
The appeal, therefore, must be dismissed 
with costs. 

V- N. V. Appeal dismissed. 


LAHORE HIGH COURT. 

Miscellaneous First Civil Appeal No 1331 

OP 1926. 

November 12, 1926. 

Present:—Mr. Justice Jai Lai. 
KANHYA LAL AND OTHERS — Judgment- 

Debtors—Appellants 

versus 


iYiuvjii jcvrt-U AND another 


Holders TEK CHAND and others- 
Vendebs—Respondents 

C.P. C. (Act \ of 1008), 0. XXI rr oh ^ 

omismn tQ validity of, ' ' 
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Omission to issue notice under 0. XXT, r. 66 C. 
P. C., is not an illegality which makes a sale void ab 
initio, but is a mere irregularity such as is contem- 
pi lie I by 0. XXI, r. 90 and a sale will not beset 
aiidiontliat score ualess it is shown that thejudg- 
mnit-debtor has suffered substantial injury thereby. 

Miscellaneous first appeal from an order 
of the Senior Sub-Judge, Ferozepore, dated 
the 8th May, 1956. 

Mr. Fakir Chand, for the Appellants. 

Mv. Jaggan Nath Bhandari, for the Re¬ 
spondents. 

JUDGMENT.—Immoveable property 
belonging to the appellant was sold on 
the 7th and 8th April, 1926, in execution of 
a decree. Objections were filed by him on 
the 19th April on tlie ground of material 
irregularity in publishing and conducting 
the sale and also on the ground of substantial 
injury suffered by him. Twenty-ninth April, 
1926 was the next date fixed by the Execut¬ 
ing Court. On that date the judgment- 
debtor and the decree-holder both were 
present and the latter filed a written reply 
to the objections of the former. Thereupon 
the. Court fixed the 8th May, 1926, for con¬ 
firmation of the sale and the decision on 
the objections. The Court further ordered 
that the officer who conducted the sale 
should be summoned for the date fixed. 
On the 8th May the statements of the 
decree-holder, the judgment-debtor and 
one of the purchasers were recorded and 
then the Court passed the order under 
appeal by which it confirmed the sale hold¬ 
ing that there was no material irregularity in 
publishing and conducting it and that the 
judgment-debtor had not established that 
he had suffered any material injury. 

The main ground on which the order of 
the Senior Sub-Judge is attacked before 
me is that no opportunity was given to 
the appellant to substantiate his objections 
in spite of a request for the adjournment of 
the case for that purpose, I have already 
stated that on the 29Lh April the Senior 
Sub Judge had expressly fixed the next 
date for‘decision of the objections’ by the 
judgment-debtor and, therefore, the latter 
had sulficient notice that the case would be 
concluded ou the 8th May. He had sum¬ 
mon ‘d no witness for that day nor is there any 
note by the Senior Sub-Judge that he asked 
for an adjournment on the 8th May though 
in the judgment the learned Judge hag 
remii-ke.l that he did not think it necessary 
to adjourn the case “for enquiry into such 
a llimsy matter and, therefore, disposed of 


the objections without further delay againat 
the judgment-debtor.” In my opinion even 
if the request was made for the adjourn¬ 
ment of the case on the 8th May the learned 
Judge was fully justified in refusing to 
accede to it. 

It was then contended by the learned 
Counsel that non-compliance with the pro¬ 
visions of O. XXI, r. 66, C. P. 0., is not a 
mere irregularity in publishing the sale but 
is an illegality which makes the sale void 
ah initio. No authority was cited in sup¬ 
port of this proposition which on the^ face 
of it has no force. In my opinion omission 
to issue a notice under O. XXI, r, 66, is an 
irregularity such as is con,templated' by 
O. XXT, r. 90. The judgment-debtor failed 
to show tha’t he suffered substantial injury 
by the alleged material irregularities. 
Under the circumstances it is unnecessary 
to consider whether there were material 
irregularities in publishing the sale though 
on that point Lam not disposed 'to agree 
with the conclusions of the Senior Sub- 
Judge. 

Another objection raised by the judg¬ 
ment-debtor was that the decree had been 
adjusted orally by the decree-holder by 
accepting a smaller amount. I am qnable 
to see how such an objection could be rais¬ 
ed under O. X^T, r. 90. In any case there 
is no proof of such.an adjustment and; the 
conclusion of the learned Senior Sub-^udge 
is correct. 

I dismiss this appeal but make no order 
“as to costs. 

R. L. Appeal distnissed. 


MADRAS HIGH GOURT. 

Second Civil Appeal No. 519 op 1923, 
September 30, 1925. 

Preseiit: —Mr. Jusiice Viswanatha Sastri. 
VATHI VEERABHADRAYYA AND OTHERS 
—Plaintiffs—Appellants 

TANGADU SANYASI and others— 
Defendants—Rej^pondbnts, 

C. P. C. (Act V of 1008), 8. U-^Sutt to establish 
exclusive xise of water of channel—Right to surplus 
water only found—Subsequent suit alleging obstruction 
to use of surplus water -Res judicata. 

Where a plaintiff claimed in a suit exclusive use 
o£ llic water that flowed along a channel but hia 
rights wtre upheld only to the surplus water after 
defendant’s lands had been irrigated, a subsequent 
suit by the plaintiff alleging that the flow of the 
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8\>vplu3 water as found in the first suit was obstructed 
by the defendant by the putting up of another dam 
and by further raising the level of the chanuel was 
not barred by rea judicata, inasmuch as the later 
suit was based on a fresh cause of action which arose 
ojx an obstruction caused subsequent to the first suit. 

SecoQd. appeal against a decree of the 
District Gourt, Ganjam, in A. S. No. 62 of 
preferred against that of the Court 
of the District Mansif, Chicacole, in 0. S. 
No. 678 of 1918. 

Mr. B. Jagannatha Doss, for the Appel¬ 
lants. 

Mr. G, Lakshmannay for the Respondents. 

JUDGMENT. —Appeal by plaintiffs 
against the decree of the Court of the 
District Judge of Ganjam, in Appeal Suit 
No. 62 of 1920. 

The only question in this second appeal 
is whether the appeal was barred by res 
judicata by reason of the decision in Second 
Appeal No. 1103 of 1914. The suit out of 
which the appeal arises was for the removal 
of elevations of earth raised by the defend¬ 
ants in the Batte marked C in the plan and 
for a permanent injunction restraining the 
defendants from obstructing in any manner 
the freeflow of water to the Versirikajola 
tank marked A in the plan, according to 
mamool, along the Batte C. Both the 
Courts have held that the decision in the 
previous litigation operated as res judicata. 

The previous suit out of which Second 
Appeal No. 1103 of 1914 arose was in¬ 
stituted by the plaintiffs for possession 
of the Batte C after removing certain ob¬ 
structions put up, and for a permanent 
injunction restraining the defendants from 
meddling with or causing any manner of 
damage as would cause any obstruction or 
hindrance to the free flow of water through 
the "said Batte from the Balabanda tank to 
^he Versirikajola tank. In that suit the 
District Munsif found that the Batte C to 
C-4 in the plan filed in that suit was a 
source of supply to the plaintiffs’ tank 
of Versirikajola but he also found that 
the defendants were also entitled to the 
use of the water that flowed along the 
Batte for the irrigation of their eastern 
lands, and that the plaintiffs were entitled 
only to the remnant of the water; and as 
the suit was for a declaration of the plaint¬ 
iffs’ absolute rights and for an injunction 
restraining the defendants from taking 
water that flowed along the Batte, he dis¬ 
missed the suit. On appeal, the Subordi¬ 
nate Judge passed a decree in favour of the 
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plaintiffs. On second appeal, this Court, 
after calling for a fresh finding from the 
Subordinate Judge, reversed his decision 
and restored that of the District Munsif. 
The restoration of the decision of the 
District Munsif in his opinion, indicates 
that the finding of the District Munsif 
with regard to the right of plaintiffs to use 
the water that flowed in the Batte after de¬ 
fendants’ lands were irrigated was upheld. 
This finding could not have been incorpo¬ 
rated in the decree, because the suit had to 
be dismissed, once the plaintiffs’ exclusive 
title was found against. 

In the suit out of which the present 
second appeal arose, the plaintiffs claimed 
the right to water that flowed along the 
Batte C after the defendants had taken as 
much water as was required for the irriga¬ 
tion of their lands. It was also alleged that 
a dam was put up at the point marked D in 
the plan which completely blocked the flow 
of water into the plaintiffs* tank. It was 
also alleged that elevations were put up in 
the Batte C to prevent the flow of water by 
which the defendants’ lands had been 
irrigated. 

I fail to see how the decision in the pre¬ 
vious suit operates as res judicata. The 
District Munsif says that, in the previous 
suit, the plaintiffs did not put forward their 
“natural rights” to the water (whatever the 
words “natu''al rights” may mean; and he 
states that in the present suit, they pub for¬ 
ward their “natural rights.” I am unable 
to understand the reasoning of the learned 
District Munsif. In the previous suit, the 
plaintiffs claimed e.xcluslve use of the water 
thatfl)wed along the Batte C but their 
rights were upheld only to surplus water 
which remained after the defendants’ lands 
had been irrigated. In the. present suit 
the plaintiffs say that the flew of surplus 
water is obstructed by the putting up of 
another dam D and by further raising the 
level of the Batte C. The fresh dam D was 
put up after the decision of the previous 
suit and has caused an obstruction which 
has given rise for a fresh cause of action 
The learned District Judge proceeds on the 
same reasoning as that of the District 

Munsif In my opinion, there is no bar of 

res jn licQta. 

The appeal i3, therefore, allowed and the 
decisions of both the Courts are reversed and 
the suit is remanded to the Court of first 
instance to be tried on all the issues except¬ 
ing issue ISo. 9. The appellants will have 
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costs in this Court. The costs in both the 
lower Courts will abide and follow the 
result. The appellants will get refund of 
Court-fees both here and in the lower 
Appellate Court. 

V. N, V. Appeal allowed. 


NAGPUR JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Civil Kevision No. 155-B of 1926. 

November 30, 1926. 

Present: —Mr. Hallifax, A. J, C. 

Sheikh GULAB— Plaintiff—Applicant . 

versus 

LAYANUJI BARI— Defendant— 

Non-Appligant. 

Provincial Small Cause Courts Act (IX of 1887), 
Sch. II, Art. Itl — "Joint," whether refers to joint 
Hindu family. 

"Joint property" in Art. 41 of Sch. II of the Pror 
vincial Small Cause Courts Act does not refer to the 
property of a joint Hindu family as there is separate 
mention of that sort of property later in the same 
Article. 

Revision against an order of the Small 
Cause Court Judge, Daryapur, dated the 
10th August, 1926, in Small Cause Suit 
No. 301 of 1926. 

Mr. A. V. Khare, for the Applicant. 

ORDER. —The allegations in the plaint 
are that the plaintiff and the defendant 
and three other persons took a joint lease 
of a field for Rs. 1,000 of which the plaint¬ 
iff paid the whole on the 10th of January, 
1923; he accordingly instituted the present 
suit against the defendant for the recovery 
of the one-fifth share of the money he 
ought to have paid. 

The plaint was filed on the 30th of Oc¬ 
tober, 1925, in the Court of the Subordi¬ 
nate Judge, and returned to the plaintiff 
on the 15th of February, 1926, on the ground 
that the suit was triable by the Small 
Cause Court. It was presented to that 
Court on the 18th of February and return¬ 
ed again to the plaintiff on the 10th of 
August, the learned Judge being of opinion 
that the suit was excluded from the juris¬ 
diction of that Court by Art. 41 of the 
Schedule of the Small Cause Courts Act. 

No reason is stated by the learned Sub¬ 
ordinate Judge for holding that the suit 


is triable by a Small Cause Court, and ’’ 
it is not improbable that he overlooked. 
Art. 41 of the Schedule of the Act. It 
might possibly be suggested that the word 
joint in that Article refers to the property' 
of a joint Hindu family, and in fact some 
such suggestion was made in this Court.'; 
But that is shown to. be incorrect by the 
separate mention of that sort of property, 
later in’the same Article. - 

The order of the Court of the Subordi¬ 
nate Judge passed oh the 15th of February,' 
1926, imder which the plaint was* returnecf 
to the plaintiff is set aside, Th'e plaint, 
which has been-filed here, will be sent tq^ 
that Court and. accepted by it as filed oir 
the 30th of October, 1925. No order in 
respect of the costs of these proceedings is 
required. 

o. R. D. Order set aside, 


LAHORE HIGH COURT. 

Miscellaneous First Civil Appeal No. 1755 

OP 1926. 

November 11, 1926. 

Present: —Mr. Justice Martineau. • 

SAJAWAL—Sorbiy—Appellant 

Firm GOBIND RAM-SHANKAR DAS 

through LADHA ram and RAM LAL 

pART.NEkS ANl» SHOP J ETHA RAM- 

ATAR CHAND— Decker Holdbrs AND • 
GHULAM SARWARKHAN—JoDGMENT- 

Drbtor—Respondents. 

C. P. C. (Act V of 1908), s. 11,5, proviso-^Exccution 
of decree against surety—Simultaneous issue of notice 
and warrant of arrest, legality of. 

Proviso to s. 145, C. P. C., merely requires o notice 
to be given to the surety before the decree is exe¬ 
cuted against him but does not debar an issue of 
warrant of arrest simultaneously with the issue of 
notice inasmuch as the decree is executed against 
him not by his arrest but by his detention in prison. 

Miscellaneous first appeal from an order 
of the Senior Sub-Judge, Multan, dated the 
25th June. 1926. 

Bakhshi Sain Das, for the Appellant. 

Mp. Ram Chand Manchanda, for the 
spondents. 

JUDGMENT.—The appellant,Sajawal, 
stood, surety for Ghulam Sarwar Khan 
against whom the respondents had a decree, 
and as Ghulam Saiwar Khan has not paid, 
the decretal amount the decree-holder hes' 
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proceeded agaiast Sajawal, and the 
Sub-Judge baa ordered that the latter be 
detained in the civil prison for a period, 
of 6 months. 

It is urged for the appellant that no 
notice was given to him and that the order 
is, therefore, illegal. The order of the 4th 
May, however, shows clearly that notice 
was given to the appellant to show cause 
why his bond should not be forfeited. That 
was a sufficient compliance with proviso 
to 8. 145, 0. P. 0. Oojectioa is taken to the 
procedure of the lower Court in issuing a 
warrant of arrest against the appellant^ at 
the same time that it issued the notice. 
But 8. 145 merely requires a notice to be 
given to the surety before the decree is 
executed against him and this was done. 
The decree was executed against him not 
by his arrest, but by his detention in prison 
(see 0. XXr, r. 30, 0. P. C.,) and the order 
for his imprisonment was parsed after the 
notice had been given to him and he had 
been given an opportunity of showingcause 
why the decree should not bs executed 
against him. 

There is no force in any of the grounds 
of appeal and the appeal is-in fact purpose¬ 
less seeing that the appellant has under¬ 
gone nearly the whole of the term of im¬ 
prisonment imposed by the lower Court. 

I dismiss the appeal with costs. 

L, Appeal dismissed. 


RANGOON HIGH COURT, 
FULL BENCH. 

Civil Reference No. y of 1926 in 

Second Civil Appeal No. 161 of 1926. 

August 2, 1926. 

Present: —Sir Ouy Rutledge, Kr., Chief 

Justice. Justice Sir Benjamin Herbert 
Heald. Kt., Mr. Justice Carr and 
Mr. Justice Duckworth 
MAUNGOKKYI and others—Plaintiffs 

—Appellants 
versus 

MA PU AND OTHERS—DeFB.SDANTS — 

Re-pondents. 

Mortgage—Simple mortgage—Subsequent invalid sale 
and delivery of possession to mortgagee —Suit for 
redemption—Sale and possession, whether good defence 
—Part performance, doctrine of. 

When there is a registared simple mortgage of 
land and a sabsequont transfer of possession of the 
land to the mortgagees without a document by the 
mortgagors and the latter assert that this was under 
the original mortgage while the former plead that it 
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was a fi'esli transaction amounting to ah outright but 
invalid, sale to them, the mortgagees can in a sui^" 
by ths m->rtgagors for redeinptim of the mortgage 
plead and prove this invalid sale in equity and if 
they prove the same it is a complete answer to the 
mortgagors’ suit for redemption, [p. 522, col. 2; p. 523, 

col 1] ' 

Uaang Myat Tun Aung v. Maung Lu Pa (2), over¬ 
ruled. 

Ma Pyone v. Ma U (1), approved. 

ORDER OF REFERENCE. 
Duckwopth, J.— '‘For the purposes 
of this Reference, it suffices to stale that 
the proceedings commenced by a registered 
simple mortgage made by the plaintiffs- 
appellants to the respondents for Rs. 540 
in April, 1910. 

“ Subsequently, and about one year later, 
the property was delivered to the respond¬ 
ents* entire posssession. 

“The aopellants contend that the re¬ 
spondents were merely given the usufruct, 
because they themselves could not pay up 
the interest due on the mortgage. 

“ The respondents sat up the plea that 
the land was sold outright to them, the 
reason being that interest for one year 
could not be paid, and because the appel¬ 
lants had defaulted in one year’s rent due to 
them 

“ Whatever the second transaction was, it 
was evidenced by no document, and, of 
course, there was no registration. This is 
common ground. 

“ Tne original registered simple mortgage 
was not disputed. 

“ Both the lo’Ter Courts agreed in dis¬ 
missing the plaintiffs-appellants’ vSuit, but 
they proceeded on the ground that the 
usufructuary mortgage set up by the appel¬ 
lants could not be proved, inasmuch a.s it 
was not in writing, and registered. This 
was, of course, wrong. 

“ This land has stood since the transfer 
of possession, in the defendauts-respond- 

ents’ name. 

“ There are two divergent rulings of this 
Court as to whether, in the circumstances, 
stated, the respondents-defendants could 
equitably set up the invalid sale as an 
agreement to sell, by way of a shield, so 
as as to deprive the appellants of the 
of redemption of the registered sim'ple 
mortgage. 

The present case is, however, slio'htly 
different, inasmuch as there was no subse¬ 
quent cash payment when the invali.l sale 
transfer took.place, but there was apparent¬ 
ly fresh consideration because interest, dug 
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and possibly rent for the land due by Ibe 
appellants to the respondents was struck 
off. There is thus no great dissimilarity in 
the cases. 

In the case of Ma Pyone v. Afa U (1), I 
held that the invalid transfer by way of 
gale could, in such circumstances, be equit¬ 
ably pleaded and proved and was a good 
defence as against redemption. On the 
other hand, in the case of Maying Myai Tun 
Aungv.Maung Lu Pu{2), Leutaigne, J,, 
held to the coutrary, and decided that, in 
such circumstances, the redemption of the 
mortgage should proceed. This, I may say, 
is the only decision printed in the authoris¬ 
ed Law Reports. 

“ The matter is of such great importance 
to the community at large, and is so often 
coming before this Court, that my opinion 
is that it should be referred to a Full 
Bench. 

‘‘ On the merits, the evidence as to the 
alleged invalid sale was. I think, good 
enough to have warranted the lower Courts 
in holding that it was established. Neither 
Court, unfortunately, dealt with this point, 
and, therefore, a finding upon it may be 
necessary later on. 

“ Incidently, I would refer to the cases of 
MaShweKinv. Xa/foe (3) and Ma Ma E 
V. Maung Tan (4), where, in a slightly 
different case, but one involving similar 
principles, Carr, J., and I have come to 
diametrically opposite conclusions. 

“ I would, therefore, refer toaFull Bench, 


KYID. MAPO. [s*9I. 0. 1927]’ 

OPINION OF THE FULL 

BENCH. 

Rutledg^e, C. J.— Mr. Justice Duck-‘ 
worth has made the following reference:— 
“Where there is a registered simple’ 
mortgage of land, and a subsequent trans¬ 
fer of possession of the land to the mort¬ 
gagees without a document by the mort¬ 
gagors, and the latter assert that this was 
under the original mortgage, whilst tha 
former plead that it was a fresh transaction 
amounting to an outright, but invalid, sale 
to them, can the mortgagee in a suit by 
the mortgagors for redemption of the mort¬ 
gage plead and prove this invalid sale in 
equity and as a shield or must the mort¬ 
gage prevail and redemption be allowed? 

The learned Judge states that the matter 
is of great importance and is often coming 
before the Court. In this I agree with him. 
The well-known unbusiness like methods 
of the bulk of the agricultural popula'ion 
in neglecting to comply with the provisions 
of the Transfer of Rroperty Act and the 
Indian Registration Act coupled with the 
great rise in the value of land during 
the past quarter of a century, has given 
rise to a great volume of litigation and has 
provided a field for the activities of the 
speculator in litigation. Consequently any 
question like the present is of great praciL 
cal importance. 

A simple mortgage is defined ins 58(6) 
of the Transfer of Property Act: “Wheie, 
without delivering possession ofthemoit- 


if theHon’l)lo Chief Justice agrees with me, 
the following question: 

“ When there is a registered simple mort¬ 
gage of land, and a subsequent transfer of 
pcssession of the land to the mortgagees 
without a document by the mortgagors, and 
the latter assert that this was under the 
original mortgage, whilst the former plead 
that it was a fresh transaction amounting 
to an outright, but invalid, sale to them, 
can tlie mortgagees, in a suit by the mort¬ 
gagors for redemption of the mortgage, 
plead and prove this invalid sale, in equity, 
and as a shield, or must the mortgage 
prevail and redemption be allowed ” ? 

Mr. Thein Maung 1, for the Appellants. 


( 1 ) 77 Jnd. Cas. 877; 2 Bur. L. J. 233; A. I. R. 1924 

Kang. 89. ^ . 

(•J; 89 Ind. Cas. 875; 3 K. 213; A. I. K, 1925 Rang. 
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”(3) 81 Ind. Cas. 514; 3 Bur. L. J. 211; A. I. R. 1924 
Rang. 381. 

(4) 81 Ind. Cas. 517; 3 Bur. L. J. 214 2 R. 479; A. 
I, R. 1925 Rang. 119’ 


gaged propeity, the mortgagor binds him¬ 
self personally to pay the mortgaged money, 
agrees, expressly or impliedly, that in the 
event of his failing to pay according to his 
contract, the mortgagee shall have a right 
to cause the mortgaged properly to be sold 
and the proceeds of sale to be applied, so 
far as may be necessary, in payment of the 
mortgage-money, the transaction is called 
a simple mortgage.” It will be seen from 
this that the outstanding characteristic of 
a simple mortgage is that possession re- 
inains with the mortgagor. And if posses¬ 
sion subsequently passes to the mortgagee 
that possession is not explained or account¬ 
ed for by the simple mortgage instrument. 
If the transaction in the course of which 
possession was given is not evidenced by a 
registered instrument, the onus of proving 
what that transaction was, lies on the perse li 
who is not in possession. To change a 
simple mortgage into a usufructuary mort¬ 
gage is such a varying and adding to its 
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erms that it would require, within the 
meaning of s. 92 of the Evidence Act, a new 
registered instrument as it would to change 
a simple mortgage into a sale out and 
out. 

• We have been referred to in the reference, 
and learned Counsel for the appellant has 
relied strongly upon, a decision of Len taign e, 
J.., in Mating Myat Tun Aung v. Maung Lu 
Pu (2). The mortgage in that case appears 
to have contained a clause empowering the 
mortgagees to take possession of the land 
and to sell the same in the event of the 
mortgagor making any default in payment. 
As I construe this clause the possession 
can only be taken for the purpose of exer¬ 
cising a power of sale and not for the pur¬ 
pose of enjoying the rents and profits thereof 
and applying them to the payment of 
interest and capita). With regard to the law 
of part performance and the equities that 
arise thereon where the Specific Relief Act 
gives no assistance I prefer the language 
approved by their Lordships of the Privy 
Council that the acts relied on as part 
performance must be “unequivocally refer¬ 
able to the c ntract and productive of 
alteration of circumstances, loss or incon¬ 
venience, though not irretrievable.” I 
am unable to agree with Lentaigne, J., 
where he goes on to say in the above- 
mentioned case: ‘ In all such cases the 
possession of the moitgagee would ordinari¬ 
ly be referable to his mortgage, or in 
the case of a simple mortgage, to his in¬ 
fluence over the mortgagor by reason of 
such mortgage and cDnsequently to the 
mortgage. That would be the position, 
I think, in the case of an ordinary simple 
mortgage; but it is still more so in a case 
like the one now before me, where the mort¬ 
gage-deed confers an express power to 
enter into possession even for the limited 
purpose of effecting a sale to third parties." 
As I have already stated the power to enter 
into possession was merely for the purpose 
of sale and not to enjoy the rents and 
profits in lieu of interest and cannot be 
referable to any such agreement. If we are 
to construe possession subsequently taken 
in the case of a simple mortgage to some 
supposed influence of a mortgagee over 
his mortgagor, and by an artificial con¬ 
struction of the provisions of the Evidence 
Act, shut out all evidence of an agreement 
for sale, in view of the social and economic 
condiiions of this Province referred to 
earlier in this judgment, I feel convinced 


that a great and lamentable impetus will 
be given to fraudulent suits at the instance 
of speculators. 

A subsequent agreement of sale dees 
not, and does not purport to, rescind or 
modify the mortgage, but merely purports 
to satisfy it. In the case of an agreement 
for sale a Full Bench of the late Chief 
Court in Karamatk Khan y. Latchtni Atchi 
(5) held that a defendant may plead by 
way of defence to a suit for eviction by 
an owner that he is in possession under 
a contract to sell and that if he can prove 
the contract and it still subsists, it will 
be a valid defence, however valuable the 
properly may be, and whether he has a 
registered-deed of transfer or not. 

In Venkatesh Damodar v. Mallappa 
Bhimappa (fi) a Bench (judgment being 
delivered by the late Chief Justice Macleod) 
held that where a defendant in possession 
had paid the full purchase price but had 
omittled to get a registered sale-deed and 
his right to specific performance had be¬ 
come barred, he was entitled to remain in 
possession as against the plaintiff. 


i\.aramacn 


jx/tuicti case was reviewed 

and confirmed by a Full Bench of this 
Court in iMaurjg Myat Tha Zan v. Ma 
Dun (7). Prefacing his review of the 
authorities, the late Chief Justice observes 
at page 302*; “The decisions are based 
some, on principles of equity (the equity 
of part performance), some, on the ground 
that the Court would not lend itself to 

aid the plaintiff's in effeciing a fraud, and 
some, on the ground of fiduciary relation 
which was created between the parties by 
the facts. In my opinion the case might 
be adequately disposed of on any one of 
these grounds." And later on page 303* 
“Returning to the ground of fraud I think 

!i au attempt by 

the plaintiffs m this case to go back unon 

the contract itself after having received 

the purchase price and after possession 

had been given, clearly amounts to an 

attempt at fraud which the Courts in this 

country cannot and should not aid ” 
obseryations are very pertinent’to cases 
like the present and may well be boime 
in mind, where a subsequent aereempm ^ 

(5) (Hind. Cas. C75; 10 L BR ‘o 

T. 119 (F. li,), • U Bur, L. 

(6i G > Ind. Cas. S68; 40 V, 7?9. 94 t . 

A. I. R. 1922 Bom. 9. ' L- R. 212; 

0) 81 Tnd. Cas. 857; 2R 285- A T r? tv 
2ii\ 3 Uiir. L. J. 76 (F. B.). ’ ^^-4 Rang. 

•Pages of 2 
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sell followed by possession is set up iu 
oases of redemption of simple mortgages. 
It is clear that it is open to the mortgagor 
to enter into a contract subsequent to the 
mortgage for the sale of the mortgaged 
premises to the mortgagee [Kanhayalal 
V. Narkar (8), Lisle v. Reeve (9) and Reeve 
V. Lisle (10)]. But the agreement must be 
a separate transaction from the mortgage. 

In Maung Shwe Hmon v. Maung Tka 
Byaw (11) Mr. Justice Pratt had before 
him a case not unlike the present. At 
page 465* the learned Judge states: “In 
the present case the position is that after 
the mortgagees had assigned the mortgage 
to Maung Po Hlaing, the mortgagors made 
over the land in suit to him under an 
agreement to sell for a fixed sum due 
under the mortgage. Their intention clearly 
was by the transfer to extinguish that 
portion of the mortgage-debt. They can¬ 
not now be allowed to take advantage of 
the fact that they neglected to give a con¬ 
veyance in due form and redeem the land. 
To give plaintiffs a decree would be in 
effect to assist the vendors in perpetrating 
a fraud on the vendee.” 

In the unreported case of Po Cho v. Paw 
Sai-ng, Civil Second Appeal No. 299 of 1924, 
a Bench of this Court consisting of my 
brother Heald and myself held that an 
agreement to sell the mortgaged property 
outright to the mortgagee is a good defence 
to a suit for redemption. At page 4 of the 
judgment the reasons are given as follows:-— 

“If the original transaction be regarded 
as a non-possessory mortgage, then although 
the consideration might be regarded as be¬ 
ing nothing more than the amount due on 
the mortgage, the so-called rent being 
regarded as interest, there would be^ transfer 
of possession. There would also in either 
case be the equitable right of the transferee 
to obtain a legal conveyance. As for the 
ground of fraud, it would be clearly 
fraudulent for the transferors who had dis¬ 
charged their debt by the agreement to 
sell and by delivery of possession, to re¬ 
pudiate the agreement and to claim redemp¬ 
tion at a time when the debt, or at any 
rate, the debt for rent, would be irrecover- 

^8) 27 B. 297; 5 Bom. L. R. MO. 

(9) (1902) 1 Ch- 5.3; 71 L. J. Ch. 42; 50 W. R. 231; 
S') L T 464- 18 T. L. K. 61. 

(10) (1902) A. O. 4G1: 71 L. J. Ch. 768; 87 L. T. 
S08 18 T L K. 767;5l W.R.576. 

(11) 72 Ind. Cae. 6; 11 L. B. R 462; A. I. 1M923 

Ran g- 125. _ _ _ __ — 

•Page of 11 h. B* R- 


able. Similarly, since transferors who hattf 
entered into an agreement to sell and have 
received consideration may be regarded - 
as holding the legal title in trust for the ^ 
transferees, it would amount to allowing- 
a violation of a fiduciary obligation to 
allow them to repudiate the agreement- 
for sale. Personally, I would base the 
decision on the ground of fraud and* 
would hold that it is clearly fraudulent- 
that mortgagors who have agreed to sell’ 
the equity of redemption to the mortgagees 
so as to put an end to the mortgage and' 
to make the original mortgagees owners of 
the property, and as consideration for that 
agreement have accepted from the trans¬ 
ferees a release of debts due by them, 
should repudiate their agreement and 
should claim to redeem the property as if 
the agreement had never been made.” 

These are the words of my colleague 
with which I fully concurred at the time 
(i. c., 10th June, 1925) and I see no reason 
to doubt their soundness at the present 
time after further consideration. 

My answer to the Reference is that the 
defendant is entitled to plead and prove an 
agreement to sell in pursuance of which 
possession was given and if he proves the 
same it is a complete answer to the plaint¬ 
iff’s suit for redemption. 

I wish to make it clear that my opinion 
is confined to non possessory mortgages. 
For obvious reasons different considerations 
may apply in the case of usufructuary mort¬ 
gages. 

Healdy J. —I have had the advantage 
of reading the learned Chief Justice's judg¬ 
ment, aud as he has pointed out I have 
already in the case of Po Cko v. Paw Saing 
expressed my opinion on the subject-matter 
of the reference. I do not agree with the 
view taken by Lentaigue, J., in the case 
of Maung Myit Tun Aung v. Maung Lu 
Pu ( 2 ) that a contract of simple mortgage 
explains the mortgagee’s possession of the 
mortgaged property. On the contrary I 
agree with the learned Chief Justice that 
such possession cannot be referred to such 
a contract. Under a simple mortgage the 
mortgagor must be in possession of the 
mortgaged property, and if he is out of 
possession that fact is referable not to 
the contract of simple mortgage but to 
some other transaction. It may be doubt¬ 
ful whether or not the burden of proving 
the nature of that transaction is on the 
mortgagor, who is out of possesaiou but 
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1 have Ho doubt that the mortgagee is en¬ 
titled to prove that the transaction which 
resulted in the change of possession was 
an agreement for sale and that proof of 
such an agreement is a good defence to a 
suit by the mortgagor to recover possession 
by redemption of the mortgage. 

I, therefore, concur in the answer to the 
reference given by the learned Chief 
Justice. 

Cai*r, J, —I concur in the answer of 
the learned Chief Justice to the question 
referred. This answer seems to me to follow 
necessarily from the decision in Maung 
Myat Tha Zan v. Ma Dun (7). The only 
difference between the essential facts of 
the two cases is that in the present case 
the sale or agreement for sale, was pre¬ 
ceded by a simple mortgage, in which the 
subsequent vendor was the mortgagor and 
the subsequent vendee the mortgagee. In 
my opinion that makes no difference what¬ 
ever. I agree with the learned Chief 
Justice that the simple mortgage does not 
account for the subsequent transfer of pos¬ 
session and that Lentaigne, J., was wrong 
in holding in Maung Myat Tun Aung v. 
Maung Lu Pu (2) that it did. I think that 
the learned Judge in that case erred in 
applying the English rule in view of the 
great difference between an English mort¬ 
gage and a simple mortgage. 

The questions of the conflict between the 
decisions in Ma Skwe Kin v. Ka Hoe (3) 
and ilfa Ma E v. Maung Tun (4), and of 
the admissibility of evidence, do not arise 
on the Reference, and I express no opinion 
on them. 


iffs could prove this alleged usufructuary 
mortgage; inasmuch as all that was involved 
was a change of possession under the al¬ 
ready existing mortgage. But it involved', 
as a matter of fact, a change or variation 
of the original simple mortgage, and, there*- 
fore, evidence was not admissible to prove 
it under s. 92. proviso 4 (or any other pro¬ 
viso) of the Evidence Act, unless it was in 
writing, and registered. I am convinced 
^at the opinion expressed by me, in the 
Order of Reference on this point, was 
erroneous. The Full Bench case of Maung 

San Mtn v. Maung Po Htaing (12) also sup¬ 
ports this view. 


uuc uinei uana, me uetendants were 
in a position to prove the agreement to 
sell which did not require writing, or re- 
gistration. There is a series of rulings in. 
this, and other Courts, which establishes 
this point clearly. The decisions are based 
oncoQsiderationsof equity, part performance, 
prevention of fraud and the . fiduciary 
aspect of the vendor’s position, coupled 
with the impropriety of permitting him to 
succeed against his vendee, in a suit for 
possession. The decisions of this Court 
culminate in the Full Bench case already 
quoted by me above, but I would particu^ 
larly call attention to an unpublished de¬ 
cision of a Bench of this Court, consisting 
of the learned Chief Justice and Sir Ben¬ 
jamin Heald, J., in the case of Maung Po 
tho V. Maung Paw Saing, Second Civil 
Appeal No. 29y of 1924. 


I concur entirely in that decision. 

There the facts were stated to be as 
follows: 


Duckworth, J.—I concur with the 
judgment written by the learned Chief 
Justice. 

To my mind, the answer to the question 
referred by me is that the mortgagees can, 
in the circumstances stated, plead in equity 
that the invalid sale, as involving an 
agreement to sell, is a shield, andean prove 
it. 

My reasons are that there has admittedly 
been a change of possession, which cannot be 
directly attributed to the registered simple 
mortgage. The mortgagees are, therefore, 
not alleged to be mere trespassers, and the 
onus rests, in the first instance, upon the 
plaintiffs who plead the conversion of the 
simple mortgage into an usufructuary mort¬ 
gage. 

When I wrote the order of reference, I 
was under the impression that the plaint¬ 


melt, uuaer a re¬ 
gistered deed of mortgage Maung Po Tein 

mor|gaged to the defendaats a piece of 
land aat/i po5se«s!oa, and that the plaintiffs 

purchased the land from Maung Po Tein 
by a registered conveyance Thev than 
sued defendants for redemption ^ ^ ^ 

The defendants admitted that the 
originally belonged to Maung Po Tein ^and 

nlV‘ Thlv"h^‘°"^®‘' thfmVsuTuctu 

him as their tenant. ‘ 

ofl^rses^rn. S^Lferre! bT P^^T^ei: 

- (12) 94 Ind, Cas. 567' 4 1? i. a t 

91; 4 Bur. L. J. ijs, ^ K- 1925 Rmj. 
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to the defendants, was allowed to be proved 
and in order to prevent fraud, to prevail 

The conclusion arrived at confirms the 
view, which I took in the case of Ma Ma 
E V. Maung Tun (4). 

A decision, which assists considerably 
in the matter of this reference is that of 
Pratt, J., in Maung Shwe Hmon v. Maung 
Tha By aw (11.) 

It is clear that whatever the transaction 
was which led to the mortgagees obtain¬ 
ing possession of the land, the possession 
was traceable to that transaction, and not 
to the registered simple mortgage._ As 
stated, it cannot be shown that the simple 
mortgage was converted into an usufructu¬ 
ary mortgage, but it can be shown that 
the mortgage was satisfied, and that pos¬ 
session changed, in virtue of an agreement 
to sell which was duly acted upon by part 
performance. 

Part performance is constituted not only 
by payment but by change of possession. 

Thus I consider that, in the case under 
reference, the defendants can plead and 
prove the subsequent oral agreement to 
sell, which amounted to an entirely new 
transaction, in order to set it up as ashield 
against redemption of the simple mortgage. 

I think’that the case of Maung Myat Tun 
Aung V. Maung Lu Pu{2) was wrongly 
decided by Lentaigne, J., and that the 
application of the principles enunciated by 
him in that judgment would giveagreaUr 
impetus than ever to fraudulent suits by 

speculators. . ■ i i 

In order to render my posUion clear. I 

would refer to the case of Ma Pyonev. Ma 


the question of adverse possession. 
brother Duckworth referred to a Full 
Bench the following question:— 

"Where there is a registered simple mort¬ 
gage of land and a subsequent transfer of 
possession of the land to the mortgagees 
without a document by the mortgagors 
and the latter assert that this was under 
the original rnortgage whilst the former 
plead that it was a fresh transaction 
amounting to an outright but invalid sale to 
them, can the mortgagees in a suit by the 
mortgagors for redemption of the mort^ 
gage plead and prove this invalid sale in 
equity and as a shield, or must the mort¬ 
gage prevail and redemption be allowed?” 

The answer of the Full Bench was *‘thafc 
the mortgagee is entitled to plead and 
prove an agreement to sell in pursuance 
of which possession was given, and if he 
proves the same it is a complete answer 
to the mortgagor’ssuit for redemption.” 

It is, therefore, only necessary to find out 
whether the respondents have proved such 
an agreement to sell. After perusing the 
evidence lam satisfied that they have prov¬ 
ed the same. This finding will dispose 
of the appeal. I wish, however, to add 
that apart from this it would appear that 
for want of a registered instrument pro¬ 
viso (4) to s. 92 of the Indian Evidence Act, 
would preclude the appellants from prov¬ 
ing the usufructuary mortgage alleged by 
them. 

In the result the appeal must be dismiss¬ 
ed. 

Reference answered accordingly, 

A, N, A. Apjpeal dismissed. 



(1). 

I do not 


think that anything more need 



JUDGMENT. 

Mawns Baj J.—{September 1, 192G) — 
The a[)pellauts sought to recover posses¬ 
sion of a piece of paddy land by re¬ 
demption. The transaction started as 
a simple mortgage effected by a re¬ 
gistered deed. About a year afterwards 
the mortgagee was put in possession of 
the land. There was no document evidenc¬ 
ing such change of possession. As^ usual 
we have tw'o divergent versions. The ap¬ 
pellants allege conversion of a simple into 
usufructuary mortgage while the respond¬ 
ents allege outright sale. The transfer 
took place about 14 years before the m- 

Btitution of the suit. 

The lower Courts have never considered 


LAHORE HIGH COURT. 

Miscellaneous First Civil Appe'al No. 2749 

OF 1925. 

November 15, 1926. 

Present: —Mr. Justice Jai Lai. 

OHULAM HUSAIN— Applicant- 

Appellant 

RAMESHWAR das and others— 
Defendanis—Respondents. 

Prcu'incial Insolvency Act (f o/ 1020)^ s. 10—Right 
to flic petition—Joint debts for over Rs. 500, 
ency of—Fiaudtilent transfer, question of, when to 
be considered. 

A ciohlor is entitled to present an application for 
insolvency if he can show that the debts pa)'able by 
him whether alone or jointly with others amouiU to 
more than Rs 500. 


[93 I. 0. 1927] 

Questions relating to alleged fraudulent transfers 
by the dsbtor do not arise at the time he is to be 
declared insolvent but are more appropriately to be 
determined when the question arises for realising 
bis assets. 

Miscellaneous first appeal from an order 
of the District Judge, Jhelum, dated the 
22nd July, 1925. 

Mr. Shamhu Lai, for Dr. Mohammad Alam, 

for the Appellant. 

Mr. Gohind Ram Khanna, for the Re¬ 
spondents. 

JUDGMENT. —The appellant present¬ 
ed an application for being adjudicated an 
insolvent. He alleged that his debts 
amounted to Rs. 3,265 out of which Rs. 1,695 
were alleged to be due jointly from himself 
and his brother. He stated that he was 
unable to pay these debts and the only 
property of any value that he showed in. 
his list of assets is Jrd share in 56/rana/s 
17 marlas of land which was alleged 
to have been mortgaged by him to 
Mohammad Waris for Rs. 913. This 
Mohammad Waris is a brother-in-law of the 
appellant. Another ground in support of 
the application was that the appellant had 
been arrested in execution of a decree. No 
issue, however, was framed on this last 
ground of the application and consequently 
ho evidence was led in support of it. 

The District Judge held that the only 
debts that could be taken into considera¬ 
tion in determining the amount of debts 
due from the applicant were the debts 
due from him alone and not those that 
were due jointly from him with others. 
He came to the conclusion that the only 
amount that had been proved to be due 
from him alone was about Rs. 300 due to 
Lakhmi Das creditor who was examined ?n 
Court and stated that he had instituted a 
suit for Rs. 500 against the applicant and 
his brother jointly and for Us. 300 against 
the former alone. In my opinion the 
applicant is entitled to present an applica¬ 
tion for insolvency if he can show that the 
debts payable by him whether atone or 
jointly with others amount to more than 
Rs. 500. This is practically the only ground 
on which the District Judge has distnis.sed 
the application as he h us practically given 
no finding as to the value of the assets of 
the applicant. In any case there was the 
further ground that the applicant was under 
arrest and this is proved by a copy of the 
warrant of arrest with the report thereon 
which he filed with the memorandum of 
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appeal. I consider that there are good 
grounds for accepting the copy at this stage 
because the District Judge did not frame 
an issue on the point. There are ^jrnna. 
facio grounds to hold that the applicant is 
unable to pay his debts. I hold that 
Ghulam Husain has proved that he was 
entitled to present an application for in¬ 
solvency and should, therefore, liave been 
adjudicated an insolvent. 

I accept this appeal and adjudicate the 
applicant an insolvent and remand the 
case to the District Judge to proceed with 
the insolvency proceedings in accordance 
with law. The questions relating to the 
alleged fraudulent transfers by the appli¬ 
cant do not really arise at this stage. They 
are more appropriate for determination 
when the question arises of realising his 
assets. There will be no order as to costs 
of this appeal. 

R. L. Appeal accepted. 


MADRAS HIGH COURT. 

Leti'ers Patent Appeal No. 114 of 1925. 

September 14, 1926. 

Present: —Mr. Justice Devadoss and 
Mr. Justice Sundaram Chetty. 

MARIMUTHU OOUNDAN and others — 

DEFB^<DANTS Nos. 1 AND 2—APPELLANTS 

versus 

MUNIAMMAL and otubrs—PLMN riFF and 
Defendants—Respondents. 

C. P. C. (Act V of II, Expl IV—Suit for 

exclusive possession—Decree for joint possession — 
Plaintiff, right of, to put forward exclusive title in 
subse'iuent suit —Res judicata— Discretion to decide 
point—Decision —Res judicata— Minor—Negligence of 
next friend —0?rtis>*ion to take defence, effect of. 

Where in a suit by the plaintiffs for recovery of 
certain properties allesing that tlioy belonged to one 
M and claiming title under him, it was held that the 
properties belonged in conunou to .1/ and his wife and 
after the death of the latter to her daughters, the 
daughters were directed to be added as party defend¬ 
ants. and ■- decree for possession was given in favour 
of the plaintiffs and such daughters: 

Held, tint it was not competent to the plaintiffs in 
a sub-sequent suit to put forward a case of sole owner¬ 
ship as against the daughters and rely upon an 
arrangement by wiiich they were precluded from 
claiming any share m the property inasmuch as such a 
plea might and ought to have been put forward in 
the prior suit itself and having failed to do so the 
plaintiffs were debarred by res judicata from raising 


MARIUUTHU GOUNDAN V. MUNIAMMAL. 



62G 

In considering whether the' next friend of a minor 
plaintiff was grossly negligent or not the Court must 
take into consideration the circumstances under wliich 
contentions were raised by the parties in the suit 
and where there is nothing on record to show that 
the next friend of the plainiiff either wilfully or negli¬ 
gently omitted to raise a contention which he could 
very well have raised in that suit, the minor is bound 
by the result of the decision in the suit. [p. 527, col. 
2 -] 

Obiter .—Explanation IV to s. 11, C. P. C., would not 
apply to a point which the Court has a discretion to 
decide or not. [p. 527, col. 1.] 

Letters Patent Appeal against the judg- 
mentof Mr. Justice Wallace, in S. A. No. 840 
o£ 1921, presented to the High Court against 
the decree of the Court of the First Addi¬ 
tional Subordinate Judge, Coimbatore, in 
A. S. No. 104 of 1920 (A. S. No. 161 of 1920, 
District Court, Coimbatore), preferred 
against that of the Court of the Princi¬ 
pal District Munsif, Erode, in 0. S. No. 307 
of 1919. 

Mr. A. S. Krishnaswami Iyengar^ for the 
Appellants. 

Mr. L. A, Govinda Raghava lyer^ for the 

Kespondente. 

JUDGMENT.—The first point urged 
in this appeal is that the decision in 0. 
8, No. 937 of 1910 as regards joint owner¬ 
ship of Mottayya Goundan and Ayyammal 
is not res judicata heWeen the parties in 
this case. This point was given up by the 
learned Vakil who argued the second ap¬ 
peal before the learned Judge but Mr. 
Krishnaswami Iyengar presses it before us. 
Jn O. S. No. 937 of 1910, the minor 
grandsons of Mottayya Goundan, who are 
defendants Nos. 1 and 2 here, brought a suit 
for possession of the property from defend¬ 
ants Nos 1 and 2 therein, one of whom 
claimed to be the lessee from Mottayya 
Goundan. The case of the plaintiffs was 
that the whole of the property belonged 
to Mottayya Goundan and that Mottayya 
Goundan had released his right in their 
favour and that they were, therefore, 
entitled to possession of property. Defend¬ 
ants Nos. 1 and 2 set up the title of third 

^^ln° second appeal, this Court observed 
that the suit property was the joint pro¬ 
perty of Ayvammal and her husband Mot¬ 
tayya Goun'dan and thatMottayya Goundan’s 
possession should be deemed not adverse 
to his daughters who were co-owners with 
him (Ayyammal being dead) and directed 
the District Munsif to make the daughters 
of Ayyammal parties to the suit and pass 
f, decree ia accordance with law. In obedi- 
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ence to this direction, the District Munsif 
Made th© three daughters of Ayyamnial 
defendants to the action and passed a 
decree for joint possession in favour of the 
plaintiffs and defendants Nos. 3 to 5. De- 
Kndants Nos. 3 to 5 remained ex parte. 
The question now is whether this decree 
operates as res judicata in the present suit 
as regards the question of joint ownership 
or Mottayya Goundjtn and Ayyammal. What 
is urged by Mr. Krishnaswami Iyengar is 
that the question as to joint ownership was 
not raised in the case as defendants Nos. 3 
to 5 were practically plaintiffs in the action 

and there was no contest iu£e?'se between 

the plaintiffs and that, therefore, this ques¬ 
tion could not be said to have been decided 
in that suit. The High Court found that 
Ayyammal and her husband, Mottayya 
Goundan, were joint owners of the property 
and that Mottayya’s possession was posses¬ 
sion on behalf of the daughters who were 
co-owners. As regards this point, the Dis¬ 
trict Munsif could not have given a deci¬ 
sion against the view of the High Court, 
but the plaintiffs could have put forward 
the plea that though half of the property 
was the property of Ayyammal, yet by an 
arrangement evidenced by Ex. V, which 
was brought about by Mottayya Goundan 
the daughters were debarred from claiming 
any interest in the plaint property. Such 
a defence was open to them and that 
defence was not put forward. The ques¬ 
tion is whether Expl. IV to s. It of the. 
C. P. C. governs this case. We think that 
it was not only open to the plaintiff 
In O. S. No. 937 of 1910 to have put 
forward that plea but they ought to have 
put it forward in order to meet the case 
that the daughters wez*e co-owners with 
regard to the suit property. Under s. 11, 
Expl. IV, any matter which might and 
ought to have been made a ground of 
defence or attack shall be deemed to have 
been a matter directly and substantially 
in issue. Seeing that the plaintiffs claimed 
title to the whole of the suit property 
in O. S. No. 937 of 1910, they ought 
to have put forward the contention that 
the daughters wereprecluded from claiming 
any share in the property by virtue of the 
arrangement come to subsequent to the 
death of Ayyammal. They not having; 
done so, this point must be deemed to have 
been decided against them and, therefore, 

the decision in O. S. * No. 937 of 1910 ope-, 
rates as res judicata regards the 
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tionof joint ownership of Mottayya Goundan 
and Ayyammal’s daughters. ^ 

Stibhan Ali v. Amami Begum (X) is relied 
upon by Mr. Krishuaawami Iyengar as 
supporting his contention. In that case, 
their Lordships of the Privy Council held 
that the decision in a suit for a share of the 
profits was not res judicata in a subsequent 
suit for partition. An observation of their 
Lordships at page 303* would show that the 
point was not one which would come within 

Bxpl. IV of 8. 11: — 

“la that suit partition was not asked for, 
and their Lordships prefer in these appeals 
to deal with the question of partition as 
one which was not there decided, because 
it was not raised. There are grounds on 
which a decree of partition might have 
been refused to the plaintiffs even by a 
Court which interpreted the grant as did 
the Additional Judicial Commissioners in 
that suit. In their judgment accordiogly 
there can be no question of res judicata in 
the plaintiffs’ favour so far as their claim 

to partition is concerned.” 

When it is discretionary with the Court 
to decide a point or not Expl. IV to s. 11 
would not apply to a point which the Court 
may or may not decide in its discretion. 
This point was dealt with by one of us in 
a recent judgment [Yennamani Rammauua 
V. Masunari Vcnkatanarayana (2)]. We, 
therefore, hold that Suhkan Ali v. 
Amami Begum (1) has no application to the 
present case. 

It is next urged that the next friend of the 
plaintiffs in O. S. No. 937 of 1910 was negli¬ 
gent and, therefore, the decree in that suit 
is not binding on them. Mr. Krishnaswami 
Iyengar puts forward two points to show 
that the next friend was grossly negligent. 
One is that the documents Exs. V, VI and 
VII were before the Court and if the next 
friend had looked at Ex. V, he could have put 
forward the case that there was an arrange¬ 
ment with regard to the property binding on 
the daughters which would preclude them 
from claiming a share in the suit lands. 

■ The second is that the next friend was the 
husband of one of the daughters and, 
therefore, he must be deemed to have acted 
against the interests of the minors. We 
are unable to see anything in these points. 

(1) 88 Ind. Cas. 3i7; 52 I. A. 294; 23 A. L. J. 667; 
A. I. R. 1923 P. 0. 184; (1925) M. W. N. 535; 21 N. L. 
R. 117; 30 O. \V. N. 122; 52 0. 971; 50 M. L. J. 136 
(P. G.). 

(2) 99 Ind. Cas. 468, ___ 

♦Page of 521. —— - i- 


The contention of the plaintiffs in that suit 
was that the whole of the property belong¬ 
ed to them and no part of it belonged 
to Ayyammal. The next friend might have 
thought that he could not very well have 
put forward the alternative case that, grant¬ 
ing that half of the property belonged to 
Ayyammal, by virtue of an arrangement 
come to, the daughters had accepted the 
two houses as their share and released 
their right to the rest of the property. In 
considering whether the next friend was 
grossly negligent or not we must take into 
consideration the circumstances under which 
contentions were raised by the parties in 
the suit. There is nothing on record to 
show that the next friend of the plaintiffs 
either wilfully or negligently omitted to 
raise a contention which he could very well 
have raised in that suit. This point there¬ 
fore, also fails. 

The next point urged is that the learned 
Judge has erred in giving a share of only 
the actual sale-proceeds of the two houses 
sold by the daughters of Ayyammal. The 
contention is that co-owners when they 
alienate any portion of joint property are 
bound to account for the property at its 
market rate on the date of the plaint. la 
other words, the value of the property 
should be taken not as it was when they 
dealt with the property but as it was on the 
date when the plaint was filed, in which the 
partition is sought. This contention must 
fail for, if Ex. V is t^ated as a settlement. 
under it, Mottayya Goundan released his 
right in favour of the daughters. The 
finding 19 that the property was the self-ao- 
quisiUon of Mottayya Goundan and Avvam- 
mal. Ayyammal being dead, her share 
devolved on her daughters in preference 
to her son and he half share in the house 
belonging to Mottayya Goundan was at his 
absolute disposal. He having ^iven h s 
share or settled his share upon the daughters 

the grandsons who had no interest in tV.A 
property at the time when it wlf seUkd 
upon the daughters cannot 
transaction. That being so it irH^m* u 

to see how the daughtefs could be askfd to 
bring into hotch-pot the nron£.,.f ■ ? 

they acquired from Mottayya GounLn 

made a gift of it to them EauUv w'" m 

arise if the grandsons 

Nos. 1 and 2® hS \ad an 

the houses and if under ^^iterest in 

t^hey had relinquished ttefr rlghf^the 

houses and af the daughters of 
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Goundan had relinquished their rights in 
the lands and if the daughters had sold 
them to their prejudice, then they might 
be required to account for the value of the 
houses at the time of partition of the joint 
property. In this case, defendants Nos. 1 
and 2 were not entitled to dispute the 
arrangement made by Mottaj'ya Goundan 
and, therefore, no equities arise between them 
and the daughters of Motta 3 'ya Goundan. 
In this view, defendants Nos. 1 and 2 are 
not entitled to any equities against the 
plaintiffs or against her sisters. This por¬ 
tion of the decree not having been appeal¬ 
ed against by the respondents, we do not 
interfere with the direction in it. 

In the result, the Letters Patent Appeal is 
dismissed with, costs. 

v. N. V. ^ . Appeal dismissed. 




bECOND Civil Appeal No. 887 of 1924. 


November 23, 192(3. 
Present: —Mr. Justice Ashworth. 
RAJA RAM— Defendant— 


Appell.4NT 

versus 

Dabit NARAIN DAS and others— 
Plaintiffs—Respondents. 

Aora Tenanci/ Act (It of 1901), s. 194—Sir land^ 
SaU—J'U-proprietary tenancy—Ve7idee's right to sue 
without xvipleading other co-sharers—lies judicata— 
Omission to resist plaintiffs' right to sue alone—Right 
to sue, whether becomes res judicata— En'oneous deci¬ 
sion of law, whether can operate as res judicata. 

The veiidor ol a sliare in a village who becomes 
an cx-proprietaiy tenant in respect of his sir land, is 
a tenant of the whole body of co-sharers and not 
merely of liis vendees, [p. 5i^9, col. 1.] 

Dcbi Pci'shadv. Bhagwan Din (1), followed. 

Bv virtue of the provisions of s. 194 of l)ie Agra 
Tenancy Act a co-sharer is not entitled to sue for rent 
without joining the other co-sharers in the absence 
of a local custom or special contract entitling him to 
collect the rent and to sue for it alone, [ibid.] 

Where in a suit by a co-sharer for rent for a par¬ 
ticular year, the defendant omits to plead that llie 
plaintirt'is not entitled to sue alone without impleading 
the oth*r co-sharers also, and the suit ia decreed, 
the plaintitPs right to sue becomes ?*ea judicata and 
the tenant ciunot resist a suit for rent for a subse¬ 
quent year on the ground that the plaintiff alone has 

no right to sue. I i6td.] _ 

All erroneous decision on a question of law may 
operate as re.s judicata. [i6id.] 

Second appeal against a decree of th® 
Second Additional District Judge, Goraklr 

^pur, dated the 19th February, 1021. 


!i:9d I. 0.1927] 

Mr. Shiva Prasad Sinha, fbr the Appet 
lant. 

Mr. R. K. Malaviya., for the Respondents. 

JUDGMENT.—This second appeal 
arises out of a suit brought by the plaint- 
ilfs respondents against the defendants-ap- 
pellants for rent of a holding. The plaint 
sets forth that the plaintiffs are the zemin¬ 
dars of the village and that the defendant 
No. 1 is an ex-proprietary tenant and the 
other defendants his sub-tenants. The de¬ 
fendants resisted the suit on the plea 
amongst others that the plaintiffs were only 
co-sharers and could not bring the suit 
without joining the other co-sharers. The 
Assistant Collector allowed this plea and 
dismissed the suit. He held that as a pre¬ 
vious suit by the plaintiffs on the same 
cause of action had been admittedly dis¬ 
missed it must beheld that it had been 
decided once for all that the plaintiffs alone 
cculd not sue, this former decision operat¬ 
ing under the rule of res judicata. He 
also held that if the point was' open to 
proof there was sufficient evidence that 
there were other co-sharers. 

In first appeal the Additional District 
Judge found that no previous suit had de¬ 
cided that the plaintiffs were not entitled 
to sue without joining the other co-sharers 
and that there was no admission of the 
plaintiffs of such a previous decision. On 
the contrary, by referring to the previous 
litigation, he found that the question of 
the plaintiffs being able to sue alone had 
been decided in their favour and (hat 
this decision operated as res judicata. 
Accordingly he allowed the appeal and 
decreed the suit. 

It may be remarked that on the allega¬ 
tions in the plaint no decree should have 
been granted against any of the defendants 
except defendant No. 1. According to the 
plaintiffs the defendant No. 1 was the ex- 
proprietary tenant and the other defendants 
his sub-tenants. There being no contract 
between these other tenants and the plaint¬ 
iffs, no claim for rent against these sub¬ 
tenants \vould lie; but the lower Court’s 
decree is not appealed against on this 
ground and, therefore, it is unnecessary to 
interfere with the decree on this ground., 

Three points are taken in the grounds 
of appeal. The first is that the suit Tvaa • 
not maintainable under s, 194 of the Te¬ 
nancy Act by the plaintiffs alone. It is 
common ground that the defendant—No. 1 
is au ex-proprietary teaaat iu this laa4 
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which was his sir land before he sold hia 
share to the plaintiffs. It has been ruled 
by a Full Bench of this Court in Debi 
Perskadv. Bhagwan Din (1) that in such a 
case the vendor of a share in the village 
who becomes an ex-proprietary tenant in 
respect of his sir land is a tenant of the 
whole body of co-sharers and not merely of 
his vendees. I agree with this ruling and 
in any case I am bound to follow it. There 
was reliable evidence that there were other 
cO'Sharers. Under s. 194, therefore, of the 
Tenancy Act II of 1901 the plaintiffs 
were not entitled to sue without join¬ 
ing the other co-sharers in the absence of 
a local custom or special contract entitling 
them to collect the rent alone from this 
holding and to sue for the rent alone. But 
the lower Court has held that it is not 
permissible to go into this question by 
reason of a previous decision in a similar 
suit for rent, wherein the defendants fail¬ 
ed to resist the suit on the plea that the 
plaintiffs were not entitled to sue alone 
and in consequence had a decree for rent 
passed against them. I am of opinion that 
the lower Court is right in holding the 
matter to be settled under the rule of res 
judicata. It has been argued by the ap¬ 
pellants* Counsel that the failure of the 
defendant No. 1 to pay r'ent for the years 
in suit furnished a different cause of action 
to that furnished by their failure to pay 
rent for other years in the previous suit. 
This argument ignores the fact that under 
B. 11 of the 0. P. C. it is only necessary 
that the previous decision should have 
'Settled a matter directly and substantially 
in issue. This expression is not synony¬ 
mous with a cause of action. For instance 
a question of jurisdiction may be re3 judi¬ 
cata but it cannot be a cause of action. 
Apparently in the previous suit the defend¬ 
ants did not plead that the plaintiffs 
could not sue alone but it is clear that 
they might and ought to have made this 
plea a ground of defence. I'hey lost the 
suit by failing to do so. Tne question, 
therefore, of the maintainability of the suit 
by the plaintiffs alone has been decided 
against the defendants and this decision 
is binding on the defendants under the 
rule of res judicata. It makes no difference 
that the previous decision, may have been 
a wrong decision in point of law. A Court 
with jurisdiction to try a matter has juris- 

(l) 16 lad. Oas. 399; 35 A. 27; 10 A. L. J. 437, 
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diction to decide it wrongly even against 
a clear section of a Statute and, if it so 
decides it wrongly, its decision may ope- 
rate as res judicata. Likewise, where the 
point is not decided because the plea rais¬ 
ing the issue was not raised when it ought 
to have been raised the Court will be deem¬ 
ed to have decided the matter against the 
defendants. 

A second point taken in appeal is that 
the claim by the plaintiffs was barred by 
res judicata. The Counsel of thedefendants- 
appellants has argued that on an admission 
by the plaintiffs’ agent it should have been 
held that the matter was res jitdicata in 
favour of the defendants. The lower Ap¬ 
pellate Court has given good reasons for 
rejecting this plea. He points out that 
all that the plaintiffs’ agent admitted was 
that a previous suit had been dismissed. 
This previous suit was not the suit for rent 
relied on by the plaintiffs as barring the 
defendants’ plea under the rule of res ju¬ 
dicata. It was a suit for ejectment and the 
fact that the Court refused to eject in pur¬ 
suance of a decree for rent obtained could 
in no way operate against the plaintiffs in 
the present suit. The plaintiffs had got a 
previous decree for rent in a suit similar to 
the present one. 

A third plea taken is that the whole claim 
for rent should not have been decreed. The 
meaning of this is that the plaintiffs should 
only have been given a decree for the pro¬ 
portion of rent which they as co-sharers 
were entitled to. A condition precedent 
laid down by s. 194 of the Tenancy Act for 
individual co-sharers getting such a pro¬ 
portionate decree is that the remainfng 
co-sharers have refused to join them in the 
suit and have consequently been joined as 
defendants. These conditions have not been 
satisfied. The plaintiffs could not, therefore, 
get a decree for proportionate share. I have 
held above that for the purposes of this 
suit they were under the rule otresjudicatii 
entitled to cliira the whole rent. 

For the above reisona this appeal fails 
and is dismissed with costs. 

A. N. A. Appeal dismissed. 



530 


KAKTIMAHANTI EAMAMDEtHI V. SPECIAL I>EPtJTY COLLECTOR] [99 I. 0. 1927] 


MADRAS HIGH COURT. 

Civil Revision Petition No 287 of 1926. 

September 8, 1926. 

Present: —Mr. Justice Krisbnan. 
KANTIMAHANTI RAMAMURTHI and 

ANOTHER—Petitioners 
versus 

The special DEPUTY COLLECTOR, 
HARBOUR Acquisition, 
VJZAGAPATAM— Respondent. 

Land Acquisition Act (I of ISOh), s. 6, Ch. VII — 
Re/crence by Land ^Icgutsition Officer-Judge, juris^ 
diction of, to inquire into legality of acquisitiori — 
Acquisition by Govermnent on behalf of Railway 
Company — Declaration, form and contents of. 

The land acquisition Court gets jurisdiction only 
on a reference being made to it by the Collector and 
its jurisdiction is confined to disposing of tlie matters 
80 referred. It has no jurisdiction under the Act to 
consider the legality of the acquisition or of the re¬ 
ference. 

Where the Government is acquiring the land itself 
and paying for it to the owners, the fact that they 
have agreed to hand over a portion of the land after¬ 
wards to a Railway Company does not render the 
acquisition any the less one for and by the Goverr- 
ment, and s. 6 of the Land Acquisition Act is appli¬ 
cable to such a case. 

It is not necessary that a declaration under s. G by 
Government for acquisition of land for a public pur¬ 
pose should on its face show that it is to be made out 
of the public revenue. 

Petition, under s. 115 of Act V of 1908 
and 8. 107 of the Government of India Act, 
praying the High Court to revise an order 
of the Court of the Subordinate Judge, 
Vizagapatam, dated the7th November, 1925, 
in O. P. No. 13 of 1925. 

Mr. T. Ramachandra Rao^ for the. Peti¬ 
tioners. 

•Mr. C. V, Ananta Krishnier, Government 
Pleader, for the Respondent. 

JUDGMENT. —There is no ground for 
this revision at all. The land acquisition 
Court gets jurisdiction only on a reference 
being made to it by the Collector and its 
jurisdiction is confined to disposing of the 
matters so referred. It has no jurisdiction 
under the Act to consider the legality of 
the acquisition or of the reference. A very 
similar case to this is reported as Raghu 
Nath Dasy. Colector of Dacca (I) -wlere 
Mukerjee, J., observes in'page 1315*: ‘Tt 
is clear from s. 18 and other eections 
which follow it that ihe qufslitn of the 
legality of the acquitition was never in¬ 
tended by the Legislature to foim the 
subject of inquiry by the Land Acquisi¬ 
tion Judge." 1 respectfully agiee with 
that view. The civil revision petition 

(1) 6 Ind Cas. 457; 11 C. L. J. 612. 

**"*Page of 11 0 li J.—[A’d.] 


is dismissed with costs one set for each 
respondent. The lower Court will proceed 
to dispose of the reference on the points 
raised in it, according to law. 

As the learned Vakil for the petitioner 
stated that he had not had a proper 
opportunity to argue all the points he 
wanted to raise, the case was posted to be 
spoken to again with the consent of the 
learned Government Pleader. I have heard 
further arguments but they are all unten¬ 
able and 1 have not altered my opinion of 
the case. 

It was first argued that the acquisition 
was for the Government and the Bengal 
Nagpur Railway & Co., and, therefore, pro¬ 
visions of Ch. VII of the Act applied 
and that the declaration under s 6 is 
invalid- This is based on a misapprehen¬ 
sion. The Government is acquiring the 
land itself and . paying for it to the 
owners. The fact that they may hand over 
a portion of the land afterwards does not 
matter; the acquisition being for and by 
the Government, the declaration cannot be 
objected to. The agreement between the 
Government and the Company is that the 
former have to provide the land for the 
latter. Section 43 of the Act makes it quite 
clear that the provisions of Part VII do 
not then apply and under s. 6 the acquisi¬ 
tions could not be said to be for the Com¬ 
pany. 

It was next argued that the declaration 
is bad and it did not specify the particular 
plot of land to be acquired and it did not 
give the details as to the various plots 
owned by the various owners. Section 6, 
cl. (2) says what the declaration should con¬ 
tain and all requisites were complied with 
in the declaration. There was a plan pre¬ 
pared which showed the plot to be acquired 
and it was stated in the declaration when 
and where that plan could be inspected. 
The declaration cannot then be objected to. 

It was then objected that the declara¬ 
tion does not show that any money out of 
the public revenue has not been attached 
for the acquisition. It is not contended 
that the acquisition is going to be made 
out of any funds other than the public 
revenue or that there lias not l)een an allot¬ 
ment for this acquisition. It is not neces¬ 
sary that the declaration should on its face 
show that it is to be made out of the public 
revenue; s. 6 proviso does not say so. 

There is no substance in any of the 

objeotioua now raised. My order dismiss- 
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ing the civil revision petition with costs, 
will, therefore, stand. 

V. N, V. Petition dismissed. 


ALLAHABAD HIGH COURT, 

Second Civil Appeal No. 802 of 1924. 

November 23, 1926. 

Present: —Mr. Justice Iqbal Ahmad. 

MUNNAand others—Plaintjffs 

—Appellants 
versus 

BAIJ NATH— Defendant— 
Rbspondent. 

Agra Tenancy Act {II of 1001), ss. 4 (^. ^4. 79~U. 
P. hand, Revenue ..-let {III of 1901), $. 56 — Record of 
Rights, entries in, value of—Suit for ejectment by 
occupancy tenant—Relationship of landlord and 
tenant—Burden of proof—Wrongful ejectment by 
some only of co-sharers—Suit for ejectment by tenant 
— Limitation. 

All entries in the Record of Rights including the 
entries made in accordance with the provisions of s. 55 
of the U. P. Land Revenue Act, must be presumed to 
be true until the contrary is proved, [p. 531, col. 2, 
p. 532, col. ].] 

In a suit for ejectment, once it is proved that the 
plaintiff is the occupancy tenant of the land in dis¬ 
pute, the defendant in possession, unless he succeeds 
in proving that the plaintiff's right as occupancy 
tenant over the land in dispute has been extinguished, 
is liable to be treated as a tenant by virtue of the 
provisions of s. 31 of the Agra Tenancy Act read 
with 8. 4 (5) of the same Act. [.p. 532, col. 1.] 

Section 79 of the Agra Tenancy Act has no appli¬ 
cation to a case where a tenant is ejected otherwise 
than in accordance with law by one of the co- 
sharers owning the mahal in which the holding in 
dilute is situate. [t&td.J 

Rani V. Aidai iSi7i(7/i (1), followed. 

Second appeal against a decree of the 
District Judge. Furrukhabad, dated the 

15bh February, 1924. 

Mr. P. L. Banerji, for the Appellants. 

Mr. U. S. Bajpai, for the Respondent. 

JUDGMENT.— This is a plaintiffs’ 
Appeal and arises out of a suit for eject¬ 
ment of the defendant under s. 58 of the 
Tenancy Act. The plaintiffs were admit¬ 
tedly occupancy teuauts of the holding 
comprising the plots in dispute The 
plaintiffs' case was that the defendant was 
in possession as their sub tenant and as 
Buch was liable to ejectment. 

The defence to the suit was that the 
relation of landholder and tenant did not 
exist between the parties, and that the plots 
in dispute were once in povssession of Kallu 
and Madhol, who left tne village and_ then 
the defendant enter d into possession of 
(he same about six yecira prior to the in- 
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stitution of the suit in the capacity of a 
zemindar. 

The trial Court held that the holding 
belonged to several co-sharers, and that the 
rent of the holding was actually realised by 
Chandra Shekker Lambardar and by an¬ 
other co-sharer named Raj Bahadur, and 
the defendant never collected any por¬ 
tion of the rent due in respect of the hold¬ 
ing. It further held that there was no 
evidence to show that the defendant ever 
illegally dispossessed the tenants in posses¬ 
sion of the plots in dispute. On these 
findings it held that the relation of land¬ 
holder and tenant existed between the 
parties and decreed the plaintiffs' suit. 

On appeal by the defendant the lower 
Appellate Court has held that “Madhol 
alone had no right to relinquish these 
plots to the defendant-appellant without 
the consent of hisco sharers in the holding; 
and it is not shown that the said co-sharers 
either gave such consent or subsequently 
ratified the relinquishment.” lb further 
went on to observe, that if it be held that 
the silence of the plaintiffs amounted to a 
ratification of the alleged relinquishment 
by Madhol, the plaintiffs will not be entitl¬ 
ed to a decree for ejectment but if such a 
ratification could not be presumed from the 
circumstances of the case, then it held that 
the defendant’s possession must be held to 
be wrongful, and the only remedy open to 
the plaintiffs in that case was a suit for 
ejectment under 8.79 of the Tenancy Act, 
and no such suit having been filed within 
six months from the date of possession of the 
defendant, the plaintiffs’ remedy to recover 
possession of the plots in dispute had been, 
extinguished." Itfurtherobserved thatthere 
was no evidence to show that the defendant 
ever paid or agreed to pay rent to the plaint- 
iffs-appellants and that “the onus was on 
the plaintiffs-respondents to show that the 
person whom they seek to eject as a tenant 
is in fact their tenant and this onus has not 
been discharged." On these grounds it 
reversed the decree of the trial Court and 
dismissed the plaintiffs’ suit. 

In my opinion, the decree of the lower 
Appellate Court cannot be supported. It 
is common ground that the defendant-re¬ 
spondent is recorded as a sub tenant in the 
Record of Rights and all entries in the 
Record of Rights including the entries made 
in accordance with the provisions of s 55 of 
the Land Revenue Act must, in accord¬ 
ance with the provieione of a. 57 of the 
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same Act, be presumed to be true until the 
contrary is proved. In the present case 
there was nothing to show that those entries 
were wrong. 

Further it being admitted that the plaint- 
ifis were once the occupancy tenants of 
the said plots the defendant, unless he 
succeeds in proving that the plaintiffs' 
right as occupancy tenants of the plots in 
dispute has been extinguished, is liable to 
be treated as a tenant in accordance with 
the provisions of s. 34 of the Tenancy Act 
read with s. 4 (5) of the same Act. Even if 
it be presumed that the defendant occupied 
the land without the consent of the plaint- 
iffs-appellants he was liable to pay the 
rent payable in the previous years or at 
such rate as the Court determined to be 
fair and equitable, and as such the defend¬ 
ant was a person by whom the rent was 
payable and was a tenant of the plaintiffs. 

It only remains to observe that the deci¬ 
sion of the lower Appellate Court that the 
only remedy of the plaintiffs was by a suit 
under 8. 79 of the Tenancy Act cannot be 
supported in view of the decision of this 
Court reported as Rani v. Aidal Singh (1). 
It is admitted that the defendant is only 
one of a body of co-sharers owning the 
Tfiahal in which the holding in dispute is 
situate and as such even if he ejected a 
tenant otherwise than in accordance with 
the provisions of the Tenancy Act, s. 79 of 
the Tenancy Act will have no application. 

For the reasons given above 1 hold that 
no valid defence was available to the de¬ 
fendant in the present suit and the suit was 
rightly decreed by the trial Court. 

The result is that I allow the appeal, set 
aside thedecreeof the lower Appellate Court 
and restore the decree of the Court of first 
instance with costs in all Courts. 

A. N. A. Appeal allowed. 

(1) 78 Ind. Cas. 1041; 22 A. L. J. 113; A. 1. R. 
1924 All. 431 ;L. R. 5A. 37 Rev. 


MADRAS HIGH COURT. 

Second Civil Appeal No 1839 of 1923. 

September^, 1926. 

Present :—Mr Justice Devadoes. 
ISMALA ROWTHER— Plaintiff- 

Appellant 

versus 

SADASIVA ASARI and another— 
Defendants—Respondents’ • 
limitation Act {IX of 1008), Sch. I, Art. /("•^Suit 


[99 L 0. m?] 

for possession by successful party in proceedings undtf 
s. 11(5, Cr. P. C., limitation of—Possession of party 
dispossessed within two months before date of preltmi'\ 
nary order, declaration as to, effect of. 

Article 47 of the Limitation Act has no application 
to a person in whose favour an order is made under 
8 . 145, Cr. P. C. [p. 533, col. 2.] 

Where, in proceedings under s. 145, Cr. P., 0., the 
Magistrate found that the petitioner was dispossessed 
within two months before the date of the prelim^ary 
order and declared him to be in possession under the 
section, a suit by the petitioner for possession is not 
governed by Art. 47, Limitation Act, and is not barred 
if brought more than three years from-the date of the 
order of the Magistrate. ri6id] 

IPisc AmeerunnissaKhatoonl^), Yar Mohammad 
Saha V. Hayat Mohammad Saha (3), and, Jogtndra 
Kishore Ckowdhry v. Brojendra Kishore Roy Chow- 
dhry (Ij, distinguished. 

Second appeal against a decree of the 
District Court, East Tanjore,. in A. S, 
No. 137 of 1923, presented against that of 
the Court of the District Munsif, Tiru- 
vadi, in O. S. No. 418 of 1922. 

M. K. V. Krxshnaswami Iyer, for the Ap¬ 
pellant. - 

Mr. A. Venkatarayaliah, for the Respond¬ 
ents. 

JUDGMENT.— The plaintiff’s suit is 
for possession of a house with mesne profits. 
The District Munsif decreed the plaintiff’s 
suit but on appeal the District Judge dis¬ 
missed the suit on the ground that it was 
barred by limitation under Art. 47 of the 
Limitation Act. The only point in this 
second appeal is whether Art. 47 applies to 
the plaintiff’s suit. The plaintiff purchased 
theplaint house on 20th August, 1919. There 
was a possession case between the plaintiff 
and the defendants in 1919 and the Sub: 
Divisional First Glass Magistrate at Tah- 
jore passed an order on 19th August, 1919^ 
in plaintiff's favour. The plaintiff present¬ 
ed his plaint on 21st December, 1922, that is 
more than three years after the date of the 
order of the First Class Magistrate. The 
learned District Judge held that the plaint'- 
iff’s suit ought to have been brought 
within three years of theorder of the Magis'* 
trate. The question is, is the plaintiff in 
whose favour an order under s. 145 of the Cr. 
P. C. has been passed, to bring a suit with*- 
in three years for recovery for the posses*- 
fiion of the property which was the subject- 
matter of the proceedings before the Magia- 
trate. The order is in these terms:— 

“1 am satisfied that the petitioner was in 
possession of the house on ISth July, 191ffi 
and that he has been forcibly and wrongs 
fullydiflpossessedby the counter- petitioner* 
1, therefore, allow the petition and order the 
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counter-petitioners to pay the petitioner’s 
costs.’* 

Tae defendants-counter-petitionersbefore 
the Magistrate seem to have dispossessed 
the plaintiff, the petitioner before him,' 
within two months of the preliminary order 
passed by the Magistrate and on the date 
of the final order the defendants were in 
actual possession of the property. On the 
strength of this it is contended for the 
respondent that the order was not in favour 
of the petitioner and, therefore, he should 
have brought a suit to set aside the order 
and to recover possession within three years. 
This argument overlooks the plain provi¬ 
sion of the second clause of s. 145 (4) which 
is in these terms:— 

“Provided that, if it appears to the Magis¬ 
trate that any party has within two months 
next before the date of such order been for¬ 
cibly and wrongfully dispossessed, he may 
treat the party so dispossessed as if he had 
been in possession at such date.” 

The possession, therefore, of the person 
who wrongfully dispossessed the person in 
possession of the property within two months 
before the date of the preliminary order is 
deemed to be the possession of the person 
so dispossessed. Form No. 22 puts the 
matter beyond all doubt for, the order that 
is drawn up is in these terms:— 

“1 do decide and declare that he is in 
possession of the suit property and entitled 
to retain such possession until ousted by 
due course of law and I do strictly forbid 
any disturbance of his possession in the 
meantime.” 

When the Magistratedeclared the plaintiff 
to be in possession of the property, he was 
giving effect to the provisions of s. 145 
already referred to. The physical posses¬ 
sion of the property by the defendants was 
the possession of the plaintiff for the pro¬ 
vision above referred to clearly lays down 
that the possession of the forci ble disposses- 
sor is deemed to be the possession of the 
person forcibly dispossessed, provided the 
forcible dispossession was within two months 
of the date of the preliminary order. There¬ 
fore, the order of the Magistrate must be 
considered to have confirmed the possession 
of the , plaintiff and tie did not give any 
possession to the defendants. Is a person 
in whose favour an order is made, bound 
to sue within three yeirscEthe order of the 
Magistrate in order recover possession? 
I do not think he is bound to sue within 
three years for posses.tiion. Supposing the 


defendants had trespassed the day after or 
sometime after the Magistrate passed his' 
order, could it be contended that the plaint¬ 
iff in such a case was bound to bring a suit 
within three years of the date of the order. 
Article 47 applies to cases where a person 
is not given possession by the Magistrate 
under s. 145. There are cases where the 
Magistrate puts the property into the hands 
of the Receiver, not being able to deter¬ 
mine which of the contending parties was 
in possession of the property on the date 
of the order; in such cases if a party wants 
to get possession of the property he should 
bring a suit within three years. But it is op¬ 
posed to all principle to hold that a person 
in whose favour an order is made under 
8. 145, Or. P. 0., should bring a suit for re¬ 
covery of possession within three years. The 
contention of Mr. 'V’enkatarayaliah for the 
respondent is whether the order is for or 
against a person he must sue to recover 
possession within three years. The order of 
the Magistrate amounts to confirming the 
possession of the plaintiff and does not 
give possession to the defendants. There¬ 
fore when the Magistrate confirms the pos¬ 
session of a person, that person is not bound 
to bring a suit to recover possession. A 
number of cases have been cited by Mr. 
Venkatarayaliah but I do not think that 
any of them applies to the present case. 

In Jogendra Kishore Chowdkry v. Bro- 
jendm Kiskore Roy Chowdkry (t) it was 
held that a suit by a person bound under an 
order under s. 145 is governed by Art. 47 
of the Limitation Act. It includes not only 
persons who are parties to the possession 
proceedings but also persons who claim 
fromtheraor through them. Wise v. Ameer- 
unnissa Khatoon (2) and Yar Muhammad 
Saha V. Hayat Mohammad Saha (3) do not 
help the respondent. A suit has, no doubt, 
to be brought if a person wants to recover 


possession from the Receiver who has been 
put in possession of the property by the 
Magistrate, otherwise the property would 
remain with the Receiver, in other words 
would be in custodia legis. 

The case in 7 Indian Appeals 73 which 
is also reported in 6 Calcutta Law Re¬ 
ports 24y[lFise v. Ameer unnissa Khatoon 
{2)j does not materially help the appellant. 

In that case it was contended that after 

(1) 23 G. 731: 12 Ind. Dsc. (s. g.) 486 

(2) 6 C. L. R.219; 7 1. A. 73; 3 Suth. P C .1 370- 

Bald. 350: 4 Sar. P. 0. J. 127 (P C) ’ 

^J3) 42 lad. Gas. 763; 22 C. W. N. 312; IS Gr. L. J. 
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three years a person in whose favour the 
order is made gets a title by prescription. 
Their Lordships of the Privy Council nega¬ 
tived such a contention. If two persons 
claim possession of some property and the 
Magistrate issues an order in favour of one 
and if that person is in possession of the 
property for more than three years, he 
cannot be said to acquire a title by prescrip¬ 
tion against the whole world. In Solai 
Ammal v. Jogi Chetty (4) it was held that 
after three years the unsuccessful party 
couldnot claim the property from the person 
who was the successful party before the 
Magistrate, for Art. 47 read with s. 28 of the 
same Act would give a title to the person 
in whose favour the order is made. As 
observed by the learned Judges “the princi¬ 
ple underlying the article is that, as posses¬ 
sion is outstanding, the party which is out 
of it should sue within three years to recover 
it. If he fails to sue within that period 
then under s. 28 the right to possession is 
extinguished." In this case as already 
observed the possession was with the plaint¬ 
iff and not with the defendant as under 
the law the defendant's possession was the 
possession of the plaintiff. 

Under the old Cr. P. C. there was no 
power specifically given to the Magistrate 
under s. 145 to restore possession to the 
person wrongfully dispossessed within two 
months of the passing of the preliminary 
order. Under the present Code a new clause 
has been inserted which empowers a Magis¬ 
trate in such cases to give actual possession 
to the person forcibly dispossessed. Ii^cl. (5) 
of 8. 145 the relevant portion of the new 
clause is “May restore (meaning the Magis¬ 
trate) possession to the party ^rcibly and 
wrongfully dispossessed.” Before this 
amendment the Court could not very "^oil 

restore possession to the person dispossessed 
unless the case was one which came under 
8 . 522 of the Cr. P. C. which reads as 

follows;— 

“Whenever a person is convicted of an 
offence attended by criminal force or show 
of force or by criminal intimidation, 
and it appears to the Court that by such 
force or show of force or criminal intimida¬ 
tion any person has been dispossessed of 
anv immoveable property, the Court may, 
if it thinks fit, when convicting such 
person or at at any time within one month 
from the date of the conviction, order the 

( 1 ) 5G lud. Cas. 675; 27 M. L. T. 53; 10 L, W. G37. 


person dispossessed to be restored to the 
possession of the same'" 

Where no offence is committed which 
would come under s. 622 the Magistrate 
could not restore possession to the person 
dispossessed when acting under s. 145. But 
there is no ground for holding that the 
possession of the defendant was possession, 
which the law recognised as his. In this 
view of the law the plaintiff's suit is within 
time. The second appeal is allowed, the 
judgment of the District Judge is set aside 
and that of the District Munsif restored 
with costs here and in the Court below. 

V. N. V. Appeal allowed* 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 798 of 1924. 

November 18, 1926. 

Present.-—Mr. Justice Iqbal Ahmad. 
Pandit SHEO BALAK RAM and others— 

Plaintiffs—Appellants 
versus 

MOHAN LAL and another— Dependants— 

Respondents. 

Agra Tenancy Act {II of iOOl), s. 198—Suit for rent 
—Plea of bona fide payment to another—Actual pay^ 
ment before suit, necessity of. 

In suits for arrears of rent the protection afforded by 
s. 198 of tile Agra Tenancy Act is available to a defen¬ 
dant only in those cases in which the defendant pleads 
that the relation of landholder and tenant does not 
subsist between the plaintiff and himself on the 
ground that he has in good faith paid the rent 
claimed to some third person and is not available 
where the amount claimed has not been actually paid 
to any person, [p. 534, col. 2; p. 535, col. 1.] 

Sheodihal Singh v, Badri Narain (1) and Jeoni v. 
Kalloo (2), followed. 

Second appeal against a decree of the 
District Judge, Cawnpore, dated the 14th 
February, 1924. 

Mr. Haribans Sakai, for the Appellants. 

Mr. U. S. Bajpai, for the Respondents. 

JUDGMENT* —This appeal must suc¬ 
ceed. The point involved in this appeal is 
covered by two decisions of this Court re¬ 
ported as Sheodihal Singh v. Badri Narain 
71) and Jeoni v. Kalloo (2). It has been 
held in those cases, that in suits for arrears 
of rent the protection afforded by s. 198 
of the Tenancy Act is available to a defend¬ 
ant only in those cases in which the de¬ 
fendant pleads that the relation of land- 

(1) 8 Ind. Gas. 1098; 7 A. L. J. 1198; 33 A. 61. 

(2) 60 Ind. Cas. 837; 19 A. L. J. 298; 43 A. 448. 
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holder and tenant does not subsist between 
the plaintiff and himself on the ground 
that he has in good faith paid the rent 
claimed to some third person. 

In the litigation, giving rise to the pre¬ 
sent appeal, it was common ground that 
the plaintiff was owner of half the patti 
in which the plots in respect of which 
the rent was claimed were situate, and as 
such the plaintiff was obviously entitled to 
the amount claimed by him, which was 
made up of half of the rent of the plots 
together with interest thereon. But the 
claim of the plaintiff was resisted by the 
contesting defendant on the ground that 
the relation of landholder and tenant did 
not subsist between the parties as the de¬ 
fendant had been in good faith paying the 
rent of the plots in dispute to Binda Charan 
who was the owner of the remaining half 
of the patti. Both the Courts below have 
accepted this defence and have dismissed 
the plaintiff’s suit. It is abundantly clear 
from the written statement filed by the 
defendant that he had not, prior to the 
institution of the suit, paid the arrears 
claimed by Binda Charan, but the amount 
was, undoubtedly, due from thim, and all 
that he alleged was that he will pay the 
same to Binda Charan. It having been 
admitted by the defendant that the amount 
claimed had not been paid by him to any 
person, s. 198 of the Tenancy Act had no 
application to the case, and both the Courts 
below were wrong in dismissing the plaint¬ 
iff’s suit. ^ . I T. • 

Mr. Uma Shanker Bajpai has, with his 

usual ability, argued that in^ order to 
entitle a defendant to the protection afford¬ 
ed by 8. 198 of the Tenancy Act all 

that is necessary is that he must in good 
faith have been paying the rent to some 
third person, and that it is immaterial 
whether or not the amount claimed i^ ^^ 
suit for arrears of rent was actually paid 
by him to some third person before the 
institution of the suit, I am not prepared 
to say that the argument is without force, 
but the force, if any, must give way to the 
authority of the Division Bench rulings of 
this Court noted above. 

It being an admitted fact that the plaint¬ 
iff is owner of half of the patti in which 
the plots in possession of the defendant are 
situate, the plaintiff is a person to whom 
a portion of the rent with respect to the 
said plots is payable and the defendant is 
a person by whom the rent is payable and. 


therefore, the plaintiff is a “landholder 
and the defendant a “tenant” within the 
meaning of those terms as defined by s. 
4 (5) of the Tenancy Act and the relation 
of landholder and tenant does, undoubt¬ 
edly, exist between the parties, and the 
rent claimed by the plaintiff not having 
been already paid by the defendant, the 
plaintiff was entitled to a decree. 

For the reasons given above I allow 
the appeal and setting aside the decrees 
of the Courts below decree the plaintiff’s 
suit with costs in all Courts. 

A N. A. Appeal allowed. 


LAHORE HIGH COURT. 

Miscellaneous Second Civil Appeal 

No. 1595 OF 1926. 

October 28, 1926. 

Present: —Mr. Justice Addison. 

DIWAN CHAND— Judgment-Debtoe— 

Appellant 

versus 

AN JAM AN IMDAD-I-KARZA, 
MISSION SCHOOL, DHARIWAL 
TRRODGH SANT SINGH, President 
BANK and Mukhtar khas forLiquidator 
ALLAH RAKHA— Decree-Holders 

AND F. J. MALL AND ANOTHER— 
Judgment-Debtors—Respondents. 

Co-op&rative Societies Act {II of lOlS), s. IfS—Rules 
under Act, r. J8 (h) — Awa7'd'^Execution of award — 
Objection as to invalidity of award in execution. 

An executing Court cannot go behind an award 
and entertain an objection to its validity in execution 
department. 

Second appeal from an order of the 
District Judge, Gurdaspur, dated the 24th 
April, 1926, affirming that of the Sub-Judge, 
Second Class, Gurdaspur, dated the 11th 
March, 1926. 

Mr. Fakir Chand^ for the Appellant. 

Messrs. M. L. Puri and S. P, Puri^ for 
the Respondents. 

JUDGMENT. —The Co-operative Cre¬ 
dit Society of the Mission School, Dhari- 
wal obtained an award for some Rs. 2 575 
against one F. J. Mall and three sureties 
under the Co-operative Societies Act. The 
Society then applied for execution of this 
award as if it were a decree. Diwan Chand 
one of the sureties, objected to its being 
executed against him on the ground that 
he had no notice of the arbitration and 
thus the award was void. Both the Courts 
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below have held that this objection can¬ 
not be raised in the execution proceedings 
and he has preferred this second appeal. 

The lower Appellate Court held that the 
executing Court could not entertain the ob¬ 
jection in execution proceedings. For this 
proposition there are numerous authorities 
of this Court. In Civil Appeal No. 695 of 
1923 one of the objections was that the 
award in question was obtained without 
notice and was, therefore, invalid. It was 
held that such a contention could not be 
entertained by the executing Court which 
was bound under r. 18 (k) of the Rules 
framed under the Act to enforce the award 
as a decree and that the executing Court 
could not go behind the decree. A similar 
view was also taken in Civil Appeal No. 272 
of 1926 where the objection again was 
that the award was a nullity and that the 
decree could, therefore, not be enforced. 

I, therefore, dismiss this appeal with 
costs. 

I might note that ground No. 1 (c) was 
not raised in any of the two Courts below. 
For this reason it cannot be taken here as 
it is not purely a question of law. 

R. L. Appeal dismissed. 


MADRAS HIGH COURT. 

Appeal against Okder No. 306 of 1925. 

August 20, lOiie. 

Present;—Mr. Justice Odgers and 
Mr. Justice Madhavan Nair. 

S. K. VENKATARAMA IYER— 

Appellant 

versus 

A. BURAN Sheriff and another— 

Petitioners No.s. 1 and 2—Respondents. 

Pr.^vinciat 1 nsolvency Act (T of 19J0), ss. 9, 25 — 
Crc'litor, riyht of, to present insolvency petition^Debt, 
exislciice of, necessity for, at date of petition or adju¬ 
dication—'Some certain future date," meaning of — 
Appcal -fHscretion to dismiss petition under s. 25 — 
A]>i)ellate Court, powei'sof. 

To enable a creditor to present an insolvency peti¬ 
tion under s. 9 of tho Provincial Insolvency Act. it is 
sullir-ient if the petitioner is a creditor at the time 
the petition is liled. It is not necessary that he must 
also be a creditor at the time the order of adjudica¬ 
tion is passed, [p. 537, col. 1.) 

Tlie mere fact that a decree postpones the payment 
of the decretal amount till the disposal of an appeal 
liled in another suit does not disentitle the decree- 
holder from presenting and prosecuting a petition 
for the adjudication of the debtor as an insolvent, 
[p, 537, ool. 2; p 538. col. 1.] 

Tile provisions of s. 25 of the Provincial Insolvency 
Act are discretionary and the High Court will not 
exercise the discretion and reject an insolvency peti¬ 
tion in appeal. when no such application was made to 
the Court of first instance, [p. 538, col. i.J 


Per Odgers, J .— The expression “some certain future 
time" in s. 9 (6) means any time in the future which 
is capable of being ascertained, [p. 537, col. 2.] 

Appeal against an order of the District 
Court, South Arcot, iu I P. No. 20 of 1923. 

Mr. M. S. Venkatarama lyer^ for the Ap¬ 
pellant. 

Mr. K. S. Venkatarama lyeVt for the Re¬ 
spondents. 

JUDGMENT. 

Odgers, J. —This is an appeal against 
the order of the District Judge of South 
Arcot adjudicating the appellant an insol¬ 
vent. The facts prior to this adjudication 
are a little complicated, and the argu¬ 
ments founded thereon have taken some 
time to hear. The petitioning creditors 
filed two suits against the debtor, 0. 8. 
No. 548 of 1922 for gunny bags and 0. 
S. No. 583 of 1922 for some amounts due 
in a partnership business. There was, 
moreover, a suit 0. S. No. 580 of 1922 by 
the insolvent against these creditors for 
accounts due on an alleged partnership bet¬ 
ween him and them. This suit on the 7th No¬ 
vember, 1922, was dismissed and the other 
suits by the creditors were decreed. In 
May, 1923, the insolvent made some aliena¬ 
tions of his properties and deposited the 
amount due in 0. 8. No. 548 into Court 
and the Court sale w'as set aside. On the 
23rd May, 1923, a petition for adjudica¬ 
tion was* filed in the District Munsii’s 
Court. In the meantime appeals had been 
filed in 0. S No. 583 of 1922 and 0. S. 
No. 580 of 1922. On the 13th August, 

1923, creditors petitioned the District Court 
to adjudicate the appellant an insolvent, 
and on the 1st December, 1923, a stay of 
the petition was obtained pending the dis¬ 
posal of the appeals. On the 14th April, 

1924, the appeal in 0. S. No. 548 was 
allowed and the stay was dismissed. The 
appellant was, therefore, in a position to 
ask for restitution of about Rs. 585 which 
he paid out in order to set aside the 
Court sale. In 0. S. No. 580, the appel¬ 
lants suit, he obtained a preliminary de¬ 
cree for accounts and in O. S. No. 583 an 
amount of Rs. 1,059 was decreed against 
him (the appellant) but it was only to be¬ 
come payable on the passing of the final 
decree in 0. S. No. 580 of 1922. This 0. 
S, No. 580 has been to second appeal 
when it was decided against the appel¬ 
lant and is now awaiting final appeal 
under the Letters Patent. On the 
17th September, 1924, the petition for ad- 
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judication was considered and the peti¬ 
tioners were held to be creditors and en¬ 
titled to present the petition and two 
months afterwards the adjudication took 
place. The learned Judge has held that 
the petitioner has complied with tne con¬ 
ditions precedent set out in s. 9 of the 
Act to enable him to present the insol¬ 
vency petition. It is admitted that the large 
bulk of the debt alleged to be due to the 
creditors is the amount due under the 
decree in O. S. No. 583 of 1922, viz., 
Rs. 1,059 odd, the time for payment of 
which was postponed till the final decree 
was passed in O. S. No. 580 of 1922. The 
learned Judge held that the postponement 
had not the effect of divesting the peti¬ 
tioners’ character as creditors and that 
they were creditors when the petition was 
filed and they are still creditors. 

It is contended that it is not sufficient 
that these petitioners should be creditors 
at the time the petition was filed, but 
they must be creditors at the time the order 
of adjudication is passed. We do not find 
any provision to that effect in the Act 
although there is a note by Mr. Williams 
in his book that this obtains in the cor¬ 
responding provision in the Bankruptcy 
Act. The question seems to me to be 
whether a creditor has fulfilled the three 
conditions precedent set out in para.^ 9 at 
the time he filed the insolvency petition, 
viz., (to put it shortly) a debt of Rs. 500, 
a liquidated sum payable either immediate¬ 
ly or at some certain future time, and an 
act of insolvency. With regard to the last 
requirement no question has arisen in this 
case. Certain acts of insolvency, namely, 
alienations of property have been prima 
facie found by the Judge to exist, and the 
adjudication is founded upon those, but 
as before stated, the objection before us 
is that the petitioning creditors were not 
clothed with the proper authority as re¬ 
quired by the Act before filing the peti¬ 
tion in the two other respects. We had 
a great deal of discussion as to whether 
this decree debt of Rs. 1,059 made pay¬ 
able on the passing of the final decree in 
O. S. No. 580 of 1922 is a liquidated sum 
payable at some certain future time and 
some decisions were quoted before us, 
Rangasawmy Mudaliar v. Srinivasa Muda- 
Har(l), Juggomohnn Ghose v. Manick Ckand 


(1) 8 Ind. Cas. 319; 8 M. L. T. 405; (1910) M. W. N. 
731. 

4 


(2) and Page v, Newman (3) to the effect 
that it must be some definite ascertain¬ 
ed debt. Those decisions as pointed out 
by the learned Vakil for the respondents 
all relate to the Interest Act where the 
words are “ certain * time” and there has 
been some discussion as to whether ‘‘some 
certain future time” is something different 
from ” a certain time.” Speaking for my¬ 
self I am rather inclined to think that the 
expression “some certain future time” 
means anytime in the future which is cap¬ 
able of being ascertained. But I do not 
propose to decide in this present proceed¬ 
ing what the exact meaning of “some cer¬ 
tain future time” in s. 9 (6) means. The 
question then comes down to this, whether 
the aggregate amount of debts due to the 
creditors amounted to Rs. 500 at the date 
of the filing of the petition. That that is 
the crucial date is, I think, fairly clear 
on principle because the words in s. 9 
are that the creditors shall not be entitled 
to present an insolvency petition unless 
the three conditions set out are fulfilled 
and further we find that s. 13 (2) sets out 
the particulars that are to be contained in 
every insolvency petition presented by a 
creditor or creditors, and in (b) “the amount 
and particulars of his or their pecuniary 
claim or claims against such debtor.” That 
seems to refer to the da'e of the insol¬ 
vency petition. There is, no doubt, that at 
the date of the insolvency petition the 
appellant was indebted to the respondents 
in a sum of at least Rs. 1,059. But it is 
contended that the order made on appeal 
namely, that this amount should not be 
payable until the amount of the final de¬ 
cree in O. S. No. 580 is ascertained has 
the effect of referring back the date of the 
appellate decree to that of the oric^inal 
decree and that, therefore, we do^ not 
know whether Rs. 1,059 or nothing or 
less or more will in fact be found due to 
the petitioning creditors. That argument 
of course, cuts both ways, because it has 
to be remembered that O. S. No 580 is 
under Letters Patent Appeal and* if it is 
to be held that an appeal is simply a 
continuation of all the previous proceed- 
ings then O. S. No 580 is still going on. 
Then there 18 a further question as to the 
costs payable to the appellant. It was 
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stated to us that two sums of Rs. 204 and 
Rs. 245 were due to the insolvent from the 
creditors which together with a sum of 
Rs. 585 due to him (as stated above) in 
restitution would amount to something over 
Rs. 1,000. The question is whether a Court 
is to go into this kind of thing when 
it examines whether or not a petitioning 
creditor has qualified himself, to present 
his petition. I think not. I think that 
the fact that the appellant admittedly 
owed Rs. 1,059 at the date of the petition 
is sufficient to qualify the petitioning cre¬ 
ditors. The only other point raised was 
that under s. 25 the Courts should have 
held that there were circumstances which 
rendered it improper to adjudicate this man 
an insolvent. 

There seems to have been talk of a stay, 
hence this proviso in the decree as to the 
payment of Rs. 1,059 which has caused 
this trouble. But the provisions of s. 25 
are discretionary and there is no evidence 
that the learned District Judge was asked 
to exercise this discretion under the sec¬ 
tion and I do not think it can be said 
that under those circumstances he ought 
to have exercised, nor am I prepared to do 
80 on appeal. There may be good grounds 
why it is better in the interests of both 
parties that this man should be adjudi¬ 
cated an insolvent I do not know. But, 
it seems to me that to exercise a discre¬ 
tion under s. 25 in appeal and to hold 
that there is other sufficient cause why no 
order should be made would be to ask us 
to do a thing that we ought rot to do 
especially in the circumstances of this case. 

As to the costs one set has been paid 
into the Official Receiver’s hands and the 
other set is under stay. It, therefore, can¬ 
not be said that this whole amount is 
due or can it be immediately set off against 
Rs. 1.059. 

I think, therefore, this Civil Miscellaneous 
Appeal must fail and must bedismissedwith 


costs. 

Madhavan Nair, 
nothing to add. 

V. N. v 


J. —I agree and have 
Appeal dismissed. 


LAHORE HIGH COURT. 

Civil Revision Petition No. 242 op 1926. 

November 10, 1926. 

Present: —Mr. Justice Jai Lai. 

SAWAN SINGH— Plaintiff— 

PKTlTIONEa 

versus 

SURAIN SINGH and others—Defendants 

—Respondents. 

a P. C. (Act V of 1008), 0. vn\ r. 18, 0. VI, r. IS 
—Failure to amend plaint within time—Fresh suit 
on same cause of action, maintainability of. 

The rejection of a plaint for failure to amend the 
same within the time fixed hy the Court does not bar 
the institution of a fresh suit on the same cause of 
action. 

Petition for revision of a decree of the 
Sub-Judge, Fourth Class, exercising the 
powers of a Judge, Small Cause Court, 
Gurdaspur, dated the 7th November, 1925. 

Mr. J. N. Bhandari^ for the Petitioner. 

Mr. G. S. Salaryaf'ioT the Respondents. 

JUDGMENT.— The plaint in the pre¬ 
vious suit brought by the plaintiff on the 
same cause of action was rejected on the 
ground that it was not ainended within the 
time fixed by the Court. It appears that 
objection was taken to it on the score of 
multifariousness and, therefore, the plaint 
was returned for amendment. The plaintiff 
then instituted the suit out of which these 
proceedings have arisen on the same cause 
of action. This suit has been dismissed 
by the lower Court on the ground that a 
fresh suit does not lie under 0. VI, r. 18, 
C. P. C, I do not think that this rule pro¬ 
hibits a fresh suit being brought on the 
same cause of action when the plaint has 
not been amended within the time fixed by 
the Court or the law. All that that Order 
prohibits is an amendment of the plaint 
after the expiry of the time. The law appli¬ 
cable to the present case is 0. VII, r. 13 
which provides that if a plaint is rejected 
for any ground mentioned in the previous 
rules the plaintiff shall not be precluded 
from presenting a fresh plaint in respect of 
the same cause of action merely on account 
of such rejection. Order VII, r. 11 (d) 
authorises the rejection of a plaint where 
the suit appears from the statement in the 
plaint to be barred by any law. The suit 
which is bad for multifariousness fails 
under this clause and, therefore, the plaint 
was rejected under 0. Vil, r. 11, 0. P. 0. 

In my opinion, the reasons given by the 
Judge, Small Cause Court, for dismissal of 
the suit are not sound and I accept this 
petition, set aside the decree of the lower 
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Court and remand the case to him for dis¬ 
posal of the suit in accordance with law. 
The petitioner will have his costs in this 
Court. 

A. N. A. Petition accepted. 
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MADRAS HIGH COURT. 

Second Civil Appeal No. 1610 op 1923. 

August 4, 1926. 

Present .•—Mr. Justice Ramesam. 
KANYADHARA THATHAYYA— 
Defendant No, 2—Appellant 

versus 

KANYADHARA RAOHAYAYYA alias 
KRI8HNIAH and another—Plaintiffs 
and Defendant No. 1— Respondents. 

Hindu Law-Joint -family—Father, whether effec¬ 
tively represents son in suits—Question whether sons 
were sufficiently represented, whether one of fact— 
Second appeal. 

The question how far Hindu sons are bound by a 
decree against the father must be decided with refer¬ 
ence to the particular facts of the case; if the father 
is the manager and the question in issue is one which 
equally affects him and the other members of the 
family and if the suit is properly defended, the adju¬ 
dication will bind all the persons interested along 
with the father for the reason that in that case it must 
be presumed that the father represents the interests 
of all. [p. 540, col. 2.] 

Jogendro Deb Roy Kut v. Funindro Deb Roy Kut 
(2), followed. 

The question whether on certain facts admitted or 
found, a Hindu son was properly represented by his 
father is not one of fact but one of law. [p. 541, col. 1.^ 
On a dispute arising between two rival adopted sons 
of a Hindu father, one of them brought a suit for par¬ 
tition against the father. The father set up the rights 
of the other adopted son. the matter was referred to 
arbitration and the plaintiff got a decree for Jrd share. 
The other adopted son was aware of the litigation 
and actually conducted it: 

Held, that the latter adopted son was bound by the 
decree in the suit inasniucli as the father must be 
deemed to have effectively represented him. [p. 540, 
col. 2.1 j , 

Second appeal against a decree of the 

District Court, Guntur, in A. S. No. 286 
of 1922, presented against that of the 
Court of the District Munsif, Tenali, in 
0. S. No. 312 of 1921. 

Mr. G. Lakshmana, for the Appellant. 

Mr. Ch. Raghdva Rao, for the Respond¬ 
ents. 

JUDGMENT. —This second appeal 
arises out of a dispute between two rival 
adopted sons. The ' Jefendent K. Ram- 
ayya had and has r.<; children. It is the 
case of the 2nd defe idant Tatayya who is 
the wife’s sister’s sou of Ramayya that he 


was adopted in 1911 or 1912 by Ramayya. 
It is also now found that Ramayya adopted 
his brother’s son Ragavayya the plaintiff in 
the present suit, in November, 1919. It is 
obvious that, if the 2nd defendant was 
adopted in 1911 or 1912 the reason for the 
second adoption in 1919 was that for some 
reason the 1st defendant wanted to throw 
the first adoption overboard and create a 
rival adopted son. It is said his wife’s 
relations, set up the adoption of the 
plaintiff in 1919, the 2ad defendant filed a 
suit on the 25th October, 1920, against Ram¬ 
ayya to establish his adoption and to re¬ 
cover his share of the property. The 
plaint in that suit is now filed as Plx. F. 
The object of the suit was primarily the 
establishing of 2nd defendant’s adoption. 
The relief for partition was a merely in¬ 
cidental and consequential one. The father 
Ramayya filed a written statement in 
which he denied Tattayya’s adoption, set 
up by the adoption of Raghavayya, his 
brother’s son and prayed that the suit 
might be dismissed with costs. The whole 
of the family properties was the subject of 
that suit. In so defending Ramayya was 
attempting to safeguard not only his own 
interests but those of Raghavayya whom 
he put forward as his properly adopted 
son. One might go further and say that 
in asking that the suit to be dismissed with 
costs, he was really fighting the battle of 
the really adopted son according to him 
rather than his own. The one issue that 
was framed in the case was “is the plaint¬ 
iff’s adoption true,” the plaintiff there 
being Tattayya. If Tattayya’s adoption is 
true, Raghavayya 3 adoption in 1919 is void 
and useless ; but Raghavayya’s adoption 
will stand if Tatayya’s was false ; so that 
that i«sue really raised the que.stion which 
of the two rival adoptions ought to stand 
Both parties applied by Ex. HI to refer 
that suit to three arbitrators who were all 
;V akil8_ The arbitrators passed their award 

September, 1921 in 
which they found that the adoption of 
Tattayya was true, but that making thia 
aioption the father expected Tattayya to 
come and live with him and to mar^rhis 

sister s daughter and to help the fatW ; 

the cultivation of the land ^ Thev 5 
the adopted boy has failed to fulfil ^°he“sl 
expectations of the father. He mamed 
another girl and did not reside 

adopted father. On these groundfthev 

gave an award for only ird of the suit pr^ 
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pertyand some coats. The award was made 
a decree of Court. The present suit is filed 
on 3rd December, 1921, that is, within three 
months after the award ; and whatever 
the truth may be, one thing is very obvious 
viz., that the suit is instigated by the 
father as the result of his defeat in the 
former suit and is an attempt to get over 
the effect of that award. In the present 
suit both the lower Courts have found that 
Tattayya's adoption was not probable so 
that we have got the result before us; as 
the result of one litigation between the 1st 
defendant and Tattayya it was found that 
Tattayya was the adopted son of Ramayya 
and as the result of another litigation, the 
present one, it is found that Tattayya was 
not the adopted son of Ramayya and both 
these results are obtained by decrees of 
Courts. Obviously there is something 
anomalous in this state of things. It seems 
to me that the first point that arises in 
the present litigation for decision by the 
Courts is, how far does the decree in the 
former suit bind the plaintiff ? If this 
point is decided against the plaintiff, the 
question of fact as to whether Tattayya 
was validly adopted does not arise. The 
object of the rule of res judicata is to pre¬ 
vent such enquiries. The Munsif discussed 
this in para. 16 of hia judgment and found 
that the present plaintiff was not bound 
by the result of the former suit. Incident¬ 
ally he observes “It is, no doubt, true as 
deposed by 1st defendant hicnself that 
plaintiff knew of 0. S. No. 136 of 1920 and 
appeared to have been going to Baplla 
in connection with it and also instructed 
the 1st defendant’s Pleader in ik This 
finding of the District Munsif is com- 
nletelv supported by the deposition of the 
l^st defendant as P. W. No. lO which runs 

In^the suit in the Baptla Court also the 
plainlilTflnaaced. In that Court my Pleader 
was Mr D. Hanumantha Rao, plaintiff 
encaged him. Plaintiff was attending that 
Court at every hearing of the suit, f^^aint- 
iff and my witnesses stayed there, 
the petition for arbitration was hied 1 did 
not again go to my Baptla Pleader, 1 did 
not remember what the panchayatdars 
decided. I did not go to Baptla to my 
Pleader after the panc/iayaWars gave their 
award. PlaintiR himself was going to my 

^ ^^'^'obvious that the present plaintiff 
conducted that suit much more vigorously 
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than his father. In my opinion the true 
principle to apply in cases of this kind was 
enunciated so early as Kunjan Gheiti y, 
Sidda Pillai (1). Their Lordships Subra- 
mania Iyer and Benson, JJ., say:— 

“ It is not clear what the District Judge 
means by stating that the eons were not 
effectively represented.’^ 

The question how far the sons are bound 
by a decree against the father in cases 
like the present must be decided with 
reference to the particular facta of the 
case ; if the father is manager and the 
question in issue is one which equally 
affects him and the other members of the 
family and if the suit is properly defended 
the adjudication will bind all the persons 
interested along with the father for the 
reason that in that case it must be pre¬ 
sumed that the father represents the in¬ 
terests of all [Jogendra Deb Roy Kut v. 
Funindra Deb Roy Kut [2).'] If the sons are 

of full age and are aware of their litigation 

and take no steps to be brought on the 
record but acquiesce in the conduct of the 
litigation by the father, the case will be 
still stronger and they will be clearly bound 
by the decision. 

The present case is still stronger because 
not only, in this case is the son of full age 
and aware of the litigation and takes no 
steps to be brought on the record and 
acquiesces in the litigation, but actually 
conducts the litigation of the father. Mr. 
Raghava Rao appearing for the respondents 
contended that the former 'judgment must 
be regarded as having been wholly set 
aside not only as against the plaintiff but 
also as between the ist and 2ad defendants 
and for this position he relies on a decision 
in Venkata Rao v. Tuljaram Roy (3). In 
my opinion that case has nothing to do 
with the facts of this case. In that case 
a father and son, a minor, were both par¬ 
ties to the first litigation. The father 
purported to compromise it and a com¬ 
promise decree was passed. By the copa- 
promise decree he relinquished the claim 
under certain decrees. Later on, the son 


(1) 22 M. 461; 8 Ind Dec. (n. a.) 330. 

(2; 14 M. I. A. 367 at p. 376; 17 W. R. 104; 11 B. 
U. 211; 2 Suth. P. C. J. 517; 3 Sar. P. C. J. 32; 20 
R 

(3) ' 74 'lnd. Cas. 765; 4.5 M. 298; 20 A. L. J. 8-33; 26 
C. W. N. 646; 30 M. L. T. 272; 4 U. P. L. R. (P. 0.) 
33 A. I. R. 1922 P. C. 69; (1922) M. W. N. 392; 43 il. 
L. J. 298; 24 Bom. L. K. 1191; 36 0. L. J.- 319; 49 X. 
A. 91 (P. C.). 
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after attaining majority filed a suit for a 
declaration that the compromise of the 
father was not binding on him and when 
the case went to the Privy Council he 
succeeded, i.e., the compromise w’as set 
aside and the Privy Council held in the 
later case that the effect of the earlier 
decision setting aside the compromise 
was that the compromise was inopera- 
as to the whole family, and not 


live 


do not think 
similar facts 
whether son 
in the former 
law provided 
Mr. Raghava 


merely as to the minor! I 
we have got anything like 
in this case. The question 
was effectively represented 
suit is really a question of 
all the facts are known. 

Rao suggested I should call for a finding 
from the District Judge on the facts. But 
it seems to me all the fads are either 
admitted, conceded or found and, therefore, 
the only thing that remains is to draw a 
legal inference whether on the facts the 
eon must be regarded as properly repre- 
■sented in the former suit. I am of opinion 
that the decree in O. S. No. 136 of 1920 is 
binding on the present plaintiff as well as 
on the 1st defendant. Therefore, the suit 
should be dismissed with costs against the 
2 nd defendant and the finding as to the 
validity of plaintiff’s adoption is set at 
large as havng been unnecessarily gone 
into by the Court below. But this does 
not mean that .the. whole suit should-be 
dismissed. In the Courts below the plaint¬ 
iff obtained a decree for half of the pro¬ 
perly. The 1st defendant has not appealed 
against that decree. He has been sup¬ 
porting the plaintiff throughout. He ap¬ 
pears before me by the same Vakil as the 
plaintiff. He does not urge that the plaint¬ 
iff’s suit should be dismissed as against 
him ; and, if he does not urge it, I do not 
see Wh}' the whole of the plaintiff s suit 
should be dismissed. The decree, therefore, 
that plaintiff should get half the property 
will stand but this will be only against the 
Ist defendant. As it is admitted before nie 
by all parties that the property has never 
been divided by metes and bounds, the 
plaintiff’s decree for half the property will 
not affect the 2nd defendant’s right to a 
third under the awarci and can operate 
only to the diminution of the remaining 
two-thirds held by the 1st defendant under 
the award. The reside of this modification 
of the lower Ccuii.’s decree is that the 
..plaintiff gets half the suit property, let 
defendant gets one-sixth and the 2nd 


defendant gets one-third. I may also add 
that, even if my view that the former 
decree is binding on the plaintiff is not 
correct and the proper view to take is that 
the former decree continues to be binding 
as between 1st and 2nd defendants while 
not binding on the plaintiff the decree to 
be passed will be exactly the same which 
has been arrived at otherwise, namely, 
that the plaintiff should get a decree for 
half oiit of the 1st defendant’s two-thirds 
leaving the 2nd defendant’s one-third un¬ 
affected. Either way the same result is 
arrived at. So long as the plaintiff gets a 
decree for half the suit property which is 
all that he has sued for, I do not think 
it lies in his mouth to say that the half 
which he gets should not be to the detri¬ 
ment of the 1st defendant but should some¬ 
how be detrimental to the 2nd defendant. 
He has got a decree for what he has asked 
for and he can have nothing to complain. 
Similarly the 2nd defendant cannot com¬ 
plain and say that the plaintiff should get 
no decree, the one-third he got by the 
former decree is suflScient and he is not 
concerned any more with what became of 
the other two-thirds. The only man ag¬ 
grieved by the form of the decree I am 
giving is the 1st defendant. Instead of 
having two-thirds or half in his hand which 
would have been the case if he had only 
one adopted son, he would have got only a 
sixth ; but for this result he had to thank 
himself. First he submitted to an arbi¬ 
tration relating to the first adoption and 
became bound by the award and decree; 
meanwhile he makes a second adoption to 
get rid of the first and submits to a second 
decree for half of the property. The result 
of the two decrees each of which is bind¬ 
ing and to each of which he is a party is 
that he loses in each case ; and I do not 
see any reason why he should complain. 
The decrees of the Courts below will be 
modified as indicated above. 

As the appellant has succeeded in second 
appeal plaintiff will pay the costs of the 
2 nd defendant throughout to be estimated 
on his one-third. 

V. N. V. Apptal allowed^ 
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LAHORE HIGH COURT. 

First Civil Appeal No. 1780 of 1922. 

November 10, 1926. 

Present;—Mr. Justice Broadway and 
Mr. Justice Zafar Ali. 
il/nsawTnat LACHMI— Defendant— 

Appellant 

versus 

The Firm GOPICHAND-ARURCHAND 
TflROL’oa ARURCHAND— Plaintiffs 

—Respondents. 

Interest—High rate of interest—against legal 
representative—Legal representative not aware of claim 
--Court's power to reduce interest. 

A suit was instituted against the legal representa¬ 
tive of a deceased debtor for Rs. 6,222 out of which 
Rs. 1,500 was the principal and the balance interest 
which had accrued due at the rate of 25 per cent, 
per annum with annual rests. The creditor did not 
make any demand on the legal representative for 
the debt and the latter alleged that he had no notice 
of the debt at all. The trial Court awarded an amount 
equal to the principal to^vards interest and refused to 
decree the balance. On appeal: 

Held, that the Court had under the circumstances 
the power to reduce the interest claimed and did 
not act either illegally or inequitably in giving a 
decree for interest equal to the amount of the princi¬ 
pal. 

First appeal from a decree of the Senior 
Bub-Judge, Lahore, dated the 6th May, 
1922. 

JUDGMENT. 

Broadway, J.— This and the cross- 
appeal No. 2093 of 1922 arise out of a suit 
brought by the firm of Gopichand-Arur- 
chand against Mu^ammaf Lachmi for a 
sum of Rs. 6,222. The debt has been in¬ 
curred by the son of Musarmnat Lachmi, 
one -Bahai Singh in lyl5. Bahai Singh 
was murdered a year or so after that and 
the present suit was lodged within the 
period of the limitation but without any 
notice, in writing at any rate, being served 
on Musarmnat Lachmi. The claim was 
based on a bond for Rp. 1,500 bearing 
interest at the rate of 25 per cent, per 
annum with annual rests and a haki account 
of Rs. 200. Musammat Lachmi denied all 
knowledge of the indebtedness of her son 
and pleaded definitely that she had not 
been notified of the claim. The trial Court 
granted the plaintiffs a decree for Rs. 1.700 
as the principal and a further sum of 
Ks. 1,700 as interest with coats in propor¬ 
tion. ’ This result has dissatisfied both 
sides. Musammat Lachmi in her appeal 
claims that she ought not to be made to 
pay interest at all, whereas the firm of 
Gopichand-Arurchand claim that they should 


be allowed interest in full and ask for an 
increase of the decretal sum by R-s. 2,822. 

It has been urged by Mr. Mehr Chand 
on the authority of a large number of rul¬ 
ings that the mere fact that there has been 
a delay in bringing a suit, or that the 
rate of interest appears to be large is not 
sufficient to warrant a Court to. interfere 
in favour of the debtor on the question 
of interest unless undue influence has been 
established or the rate of interest could 
be held to be penal. \Vith these decisions 
we have no quarrel. They are, however, 
all differentiated from the suit before us 
in that here it is sought to recover the 
money from the mother of the original 
debtor. The mother clearly stated that she 
had no knowledge of the debt and that no 
demand has been made from her. Arur- 
chand is the plaintiff and had to admit 
that he had not given Musammat Lachmi 
any notice in writing, nor does he say that 
he made any oral demand. In these circum¬ 
stances, in my judgment, the Court below 
has not acted either illegally dr inequit¬ 
ably in giving the plaintiff a decree for 
interest equal to the amount of the origi¬ 
nal sum, which I might mention is partly 
composed of interest as is evident from the 
accounts brought on the record. In my 
judgment the decision arrived at by the 
Court below is correct and I would, there¬ 
fore, dismiss both appeals with costs. 

Zafar All, J*— I agree. 

A. N. A. Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1755 of 1922. 

September 16,1926. 

Present: —Mr. Justice Odgers and 
Mr. Justice Madhavan Nair. 

K . SENGA NAICKEN and another— 
Plaintiffs—Appellants 
versus 

The SECRETARY op STATE for INDIA 
IN COUNCIL rbpkesen’jed by the 
DISTRICT COLLECTOR of SALEM 
—Defendant— Respondent 

Land Acquisition Act (/ of 1594), s. 6 (1)—Public 
purpose — Declaration—Acquisition for private persons 
—Payment by Government of trifling sum 'towar^ 
compensation —Acgiijsition, validity of—Public funds^ 
meaning of. , j 

The requirement of the proviso to a. 6 (1), Land 
Acquisition Act, that the compensation is to bo paid 
partly out of public ravenue is complied with if somo 
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part of the compensation, however sipall it maybe, 
is paid out-of the public funds. It need not be a 
substantial part of it. [p. 545, col. 2.] 

A declaration under s. 6 of the Land Acquisition Aet 
is, therefore, valid even if the Government contributes 
towards the payment of compensation only one onna out 
of the public revenue out of a total sum of Rs. 600, 
the remainder being paid by private contributions. 

Ponnaia v. Secretary of State (1), dissented from. 
Chatterton v. Cave (2) and L\ickmeswar Singh v. 
Ckaii'man, Darbanga Municipality (3), distinguished. 

Per Odgers, J. —Private contributions which are 
kept by the Government as a separate deposit for a 
particular purpose cannot be said to be public 
funds inasmuch as they do not merge in the general 
funds of the public, [p. 543, col. 2.] 

Second appeal against a decree of the 
District Court, Salem in A. S. No. 135 of 1921, 
preferred against that of the Court of the 
Principal District Munsif, Salem, in O. S. 
No. 2 of 1920. 

The case coming on for hearing before 
Odgers, J., and Viswauatha Sastri, J., their 
Lordships passed the following 
ORDER.—A similar question w^asunder 
discussion in Ponnaia v. Secretary of State 
(1) before Spencer and Ramesam.JJ., andwe 
feel that it is inexpedient that the question 
should be decided before us before we have 
had an opportunity of seeing the judg¬ 
ment which will shortly be delivered by 
the other Bench. We feel that it is also 
important to find out exactly how this sum 
of Rs. 926-7-6 was deposited by the ryots 
in this case—was it deposited for the specific 
purpose of constructing this road and was 
it accepted as such or was there simply 
a credit to the general revenues of the 
amount ? The form of the receipt granted 
to the ryots may be material and the way 
in which the money has been credited in 
the books of the Government Officers. 
There will be a finding called for on the 
nature and terms of the deposit made by 
the ryots in this case and the District Judge 
will also deal with any evidence either 
already on record or additional as the par¬ 
ties may produce on this point. The find¬ 
ing will be submitted within six weeks 
and ten days will be allowed for filing 
objections. 

In pursuance of the order of this Court 
dated the 6th September, l!'25, calling for 
a finding upon the iosii«3 referred to by this 
Court for trial, the District Judge of Salem 
submitted the following 

FINDING.—. ...."The contributions 

made by the ryots were accepted as such by 

(1) 07 Ind. Cas. 471; 51 M. L. J. 338; 24 L. W. 513: 
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the Government and kept as separate deposit 
for the purpose of constructing the road.” 

The Advocate-General and Mr. K. Rama- 
nath Shenai, for the Appellant. 

The Government Pleader, for the Re¬ 
spondent. 


JUDGMENT. 

Odgers, J.—This was a suit by two 
inhabitants of Thidavoor, Athur Taluk, 
Salem District, against the Secretary of 
State, for a declaration that certain noti¬ 
fications and subsequent proceedings taken 
by the Government Officials under the Land 
Acquisition Act are illegal and ultra vires. 
The plaintiffs are the owners of the pro¬ 
perly in question which was acquired for 
the purpose of forming a road by a Govern¬ 
ment notification, dated 14th September, 
1918. The learned District Munsif dismiss¬ 
ed the suit. On appeal to the learned 
Judge the same result was reached. It 
appears that the cost of the road was de¬ 
frayed by private contributions and that 
Government added the sum of one anna 
from public revenue. When the second 
appeal first came on before Mr. Justice 
Viswanatha Sastri and myself, we found 
that a similar discussion as to whether the 
provisions of s. 6, cl. (1) had been complied 
with was under discussion in Ponnaia v. 
Secretary of State (1), before Spencer and 
Ramesam, JJ. We, therefore, deferred our 
decision on the question but sent the case 
down for a finding as to how the contribu¬ 
tions were deposited by the ryots in order 
that we might discover whether that money 
could be fairly termed public revenue or 
not. The learned District Judge, now Mr. 
Justice Wallace, in the lower Appellate Court 
held that the compensation awarded was 
at the time of the award **public revenue'* 
and that as soon as the public agency has 
applied the private funds for public pur¬ 
poses private ownership in these funds 
ceases and they become public revenue. 
The finding called for has now returned 
and It 18 to the effect that the contribu¬ 
tions were accepted as such by the Govern¬ 
ment and kept as separate deposit for the 

purpose of constructing the road. It there¬ 
fore. seems to me that the contributions 
cannot be said to be public funds as they 

Urn pubHc ''' 

However that does not decide the matter 
1 IS admitted that the Government con- 
tnbuted one anna to the cost and the quet 

tion 18 whether this satisfies the requirement 




